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PREFACE. 


In  the  present  volnme,  immediately  following  the  cases  re- 
ported, we  have  given,  in  parentheses,  the  name  of  the  court 
making  the  decision  and  the  date  of  filing  the  opinion,  instead  of 
a  reference  to  the  reporters  and  official  reports,  where  the  opinions 
may  be  fonnd,  as  in  former  volumes.  A  reference  to  the  source 
from  which  each  case  is  taken,  is  placed  in  a  foot-note  at  the  end 
of  the  case,  followed  by  a  reference  to  the  official  reports  when 
possible.  In  this  connection  we  acknowledge  the  courtesy  of  the 
West  Publishing  Company  in  permitting  such  use  of  the  editorial 
matter  in  their  various  .reporters  as  we  may  see  fit  to  make. 
We  have  availed   of  this  privilege  for  the  first  time  in  the 

preparation  of  the  present  volume.  * 
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Miller  et  al.  v.  Southern  Pao.  R.  Oo. 

(Supreme  Court  of  Oreffon,  Jao.  6, 1891.) 

1.  Railroad  companies.  Accident  to  bhflotb.  Master  and  ser- 
vant. Adj  duty  which  the  master  is  required  to  perform  for  the  safety  and 
protection  of  his  servants  cannot  he  delegated  to  any  servant  of  any  grade,  so 
a6  to  exempt  the  master  from  liability  to  a  servant  who  lias  been  injured  by 
its  non-performance. 

2.  General  duties  of  company  to  its  employes.  It  is  the  duty  of  a 
railroad  company  to  keep  its  road-bed  and  track,  rolling  stock,  machinery  and 
appliances  in  good  and  safe  condition,  to  cause  frequent  and  thorough  inspec- 
tion of  tliese  as  can  be  done  consistently  with  the  conduct  of  its  business,  for 
the  purpose  of  discovering  any  defects  that  may  occur  from  accidental  causes, 
or  the  effects  of  wear  and  tear  or  the  progress  of  decay,  to  exercise  care  in  the 
selection  of  its  servants  and  in  their  retention  in  its  service,  and  to  adopt  such 
rules  and  regulations  as  are  calculated  to  guard  against  accidents,  and  to  make 
the  servants  in  its  employ  reasonably  safe. 

8.  DxrriBS  of  switchman.  Whether  vice-principal.  It  is  the  duty 
of  a  switchman  to  operate  the  switch,  and  see  that  it  properly  adjusts  the  rails, 
00  that  the  trains  may  pass  with  safety.  The  act  he  performs  involves  no  duty 
of  construction  or  repair,  or  other  duty  in  regard  to  the  switches  of  the  road, 
if  out  of  repair  or  unfit  for  use,  whether  by  wear  or  tear,  or  by  the  criminal 
interference  of  strangers,  than  to  promptly  notify  the  company  of  its  condition, 
80  that  it  may  be  repaired,  or  its  place  supplied. 

4.  Relation  of  fellow-seryants,  how  determined.  It  is  the  law,  in 
he  absence  of  express  contract,  tliat  establishes  the  relation  of  the  parties 
creating  him  agent  or  representative  of  the  master  who  performs  duties  which 
vol.  IV.--1  1 
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2  Miller  v.  SouTa*«5  Pac.  R.  Co. 

the  law  itself  makes  it  incainbenl'<5xi  t&e  master  to  perform,  and  not  the  rules 
07  regulations  of  the  company  'designed  for  the  guidance  of  its  servants,  and 
to  secure  reasonable  safety  la  the  conduct  of  its  business. 

6.  Switchman  and^ engineer  aub  fellow-sehvants.  The  co-operation  of 
the  switchman  is  nacessary  to  the  successful  management  of  the  trains,  and 
employes  upon  Cbo  trafn  in  the  common  seririce  assume  the  nak  of  the  negli- 
gent discharge  of*  "his  duty. 

0.  Evjdkncb:  Where  the  trial  court  refused  to  admit  as  evidence  the  in- 
dictmcmt'and  judgment  of  the  conviction  of  one  W.  A.  Hill  for  the  killing  of 
the  ')4&iutlff*s  intestate  by  disarranging  a  switch  on  the  defendant's  railroad, 
and  certain  confessions  he  had  made  to  one  Dr.  Davis,  upon  the  ground  that 
such  conduct  was  res  inter  alios  aetti  —  held,  no  error. 

I  PPEAL  from  circuit  court,  Marion  county,  R.  P.  Boise,  judge. 

Bronaugh^  Northrup  (b  Mc  Arthur  tor  appellant.     jR,  andK 
B,   WiUiams  and  Charles  JJ.  Caret/  for  respondents. 

Per  Cubiam.  This  is  an  action  to  recover  damages,  brought 
by  the  plaintiflE,  as  administratrix  of  the  estate  of  her  husband,  J. 
W.  Miller,  deceased,  under  sectiim  371,  Hill's  Code,  for  the  death 
of  the  intestate,  who  was  killed  on  the  night  of  the  2Sth  of  July, 
1889,  by  the  derailing  of  an  engine,  of  which  he  was  engineer,  in 
the  employ  of  the  defendant.  His  death  is  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  and  its  agents  in  suf- 
fering a  certain  switch  at  Lebanon  Junction,  on  the  line  of  the 
road,  to  be  out  of  order,  so  that  in  operating  it  the  rails  did  not 
form  a  continuous  line,  whereby  the  engine  was  thrown  from  the 
track,  and  he  was  so  badly  injured  that  he  died  the  next  day. 
After  denying  these  facts,  the  defendant  alleges  as  a  separate  de- 
fense (1)  that  the  derailing  of  the  engine  was  caused  by  one  W. 
A.  Hill,  who,  immediately  before  the  engine  was  thrown  from 
the  track,  critninally,  and  without  the  knowledge  of  the  defend- 
ant,  broke  and  disarranged  said  switch,  whereby  the  rail  was 
thrown  out  of  line,  so  that  the  engine  in  passing  at  that  place  was 
derailed,  and  the  intestate  mortally  injured;  (2)  that  if  any  anient 
or  servant  of  the  defendant  was  guilty  of  negligence  which 
caused  the  injury  of  the  plaintiff's  intestate,  he  was  a  fellow-ser- 
vant of  SHch  intestate.  Miller;  and  (3)  that  the  injury  was  caused 
by  the  criminal  act  of  one  W.  H.  Hill,  a  stranger  to  defendant, 
combined  with  the  negligence  of  said  Miller  and  his  fellow-ser- 
vants.   Issue  being  joined  on  this,  a  trial  was  had,  which  resulted 
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in  a  verdict  and  jadgment  for  the  plaintiff,  and  from  which  tliis 
appeal  is  brought.  '  At  the  close  of  the  evidence  for  the  plaintiff, 
the  defendant  interposed  a  motion  for  a  judgment  of  nonsuit, 
which,  the  trial  court  refusing,  is  assigned  as  error. 

The  evidence  tended  to  show  that  the  overland  train,  on  which 
the  plaintiff^s  intestate  was  acting  as  engineer  of  the  locomotive 
drawing  such  train,  was  derailed  at  a  switch  about  one  and  a  half 
miles  south  of  Albany,  a  little  after  nine  o'clock  on  the  evening 
of  Sunday,  July  28,  1889 ;  that  the  locomotive  was  overturned, 
and  Miller  was  canght  in  or  under  it,  whereby  he  was  so  badly 
bruised  and  scalded  by  the  escaping  steam  that  he  died  the  next 
day ;  that  the  train  reached  Albany  about  8:40  o'clock,  p.m.,  and 
stopped  there  twenty  minutes  for  supper;  that  shortly  after 
its  arrival  the  Lebanon  locomotive,  in  charge  of  Conductor  Hus- 
ton, left  Albany  on  the  main  track  to  the  Lebanon  switch.  On 
reacliing  the  switch,  Huston's  locomotive  was  halted  until  a 
brakeman  aboard  of  it  could  throw  the  switch,  and  let  his  loco- 
motive pass  from  the  main  track  to  the  Lebanon  branch  track ; 
that  it  was  after  dark,  necessitating  the  use  of  a  lantern,  and  that 
when  he  attempted  to  move  the  switch,  so  as  to  throw  the  rails 
in  po:<ition  for  the  passage  of  the  locomotive,  something  inter- 
fered with  the  shoving  over  of  the  switch-rails,  whereupon,  taking 
his  lantern  to  discover  the  cause  of  it,  he  found  clatnped  between 
the  rails  a  storie,  and  that  to  remove  it  he  had  to  retnrn  to  the 
switch-lever,  and  throw  it  back  into  the  same  position  it  had  oc- 
cupied before  he  touched  it,  but  that,  in  doing  so,  he  observed  the 
rails  came  properly  back  into  place  for  the  main  line;  that  he 
went  and  threw  the  stone  from  the  track,  and  then  re-tnrned  the 
switch-lever,  without  further  difBcnlty,  into  position  for  the 
passage  of  the  locomotive  from  the  main  track  to  the  Lebanon 
branch  track;  that  the  locomotive  passed  through,  and  he  then 
threw  the  switch  back  into  proper  position,  for  the  passage  of 
trains  on  the  main  track,  but  that  he  did  not  observe  at  the  time, 
whether  or  not  the  rails  obeyed  the  switch,  and  came  back  into 
line  with  the  rails  of  the  main  track,  but  supposed  that  they  did. 
Huston,  however,  who  was  on  the  locomotive  at  the  time,  and 
about  twenty  feet  distant  from  the  switch,  testified  that  he  did 
not  notice  and  observe  that  the  rails  at  that  time  came  into  line  with 
the  rails  of  the  main  track ;  that  he  was  able  to  observe  the 
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moyements  of  the  rails  by  the  brakeman's  lantern,  which  shone 
on  the  bright  surface  of  the  rails ;  that  the  switch  was  then  locked 
by  the  brakeman,  who  remounted  the  locomotive,  and  it  moved 
on  toward  Lebanon.  In  a  few  minutes  after  this  Miller  came  on 
the  main  track  with  his  engine  and  train  from  Albany,  and  when 
within  about  fifty  feet  of  the  switch  observed  that  the  switch  rail 
was  not  in  line  with  th&  main-track  rail  adjoining  to  and  next  be- 
yond it  on  the  south,  but  it  was  then  too  late  to  stop  the  train,  and 
the  locomotive  was  derailed,  whereby  Miller  was  so  badly  injured 
that  he  died  the  next  day .  The  cause  of  the  accident  was  due  to 
the  fact  that  a  draw-bar  of  the  switch  was  out  of  place  ;  the  linch- 
pin being  out,  so  that  the  rails  had  not  come  back  to  place  when 
the  brakeman  had  adjusted  the  switch  after  the  engine  going  to 
Lebanon  passed  it.  The  construction  of  the  switch  was  such  that 
two  iron  rods  attached  to  it  passed  from  it  through  the  switch- 
rail,  one  of  the  rods  pushed  the  T-rail  over  into  line  with  the 
rails  on  the  branch  line  when  desired,  and  the  other  rod  pulled 
the  rail  back,  when  it  was  necessary,  into  line  with  the  rails  on 
the  main  track.  Each  rod  had  an  iron  eye  or  ring  on  the  end 
next  to  the  switch,  which  fitted  into  a  shank,  and  was  held  into 
it  by  an  iron  pin  or  split  key,  passing  through  a  hole  in  the  outer 
end  of  the  shank.  An  iron  washer  worked  between  the  eye  of 
the  rod  and  the  split  key,  so  that  the  eye  of  the  rod  could  not  be 
slipped  off  of  the  shank  without  first  drawing  the  split  key  out 
of  its  hole,  and  removing  the  washer  from  off  the  shank.  When 
the  switch  was  examined  soon  after  the  accident  it  was  found 
that  the  switch  indicated,  or  at  least  appeared  to  have  been  tam- 
pered with  prior  to  the  accident,  either  before  or  after  the  Leba- 
non locomotive  passed  through  the  switch.  The  rod  which 
should  have  pulled  the  switch-rail  back  into  line  with  the  rails  on 
the  main  track  had  been  taken  off  of  its  shank,  and  dropped  to 
the  ground.  The  split  pin  which  had  held  that  rod  in  place  on 
its  shank  was  not  found,  but  the  washer  which  worked  between 
the  split  pin  and  the  rod's  eye  had  been  put  back  on  the  shank 
after  the  rod  was  removed  off  it.  There  is  no  other  testimony 
than  this  tending  to  show  how  long  the  switch  had  been  so  dis- 
arranged before  the  accident  occurred,  or  that  the  defendant 
company  knew,  or  by  the  exercise  of  reasonable  diligence  ought 
to  have  discovered,  that  the  switch  had  been  tampered  Mrith,  or 
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was  not  in  proper  working  order,  before  the  time  when  the 
accident  occurred. 

Numeroas  exceptions  were  taken  to  instrnctions  asked  and  refused 
and  to  instrnctions  given  by  the  trial  coart,  and  to  the  refusal  to  ad- 
mit certain  testimony  relative  to  the  confession  and  conviction  of 
one  W.  A.  Hill  for  tampering  with  and  disarranginor  the  switch 
which  caused  the  accident,  but  all  the  questions  involved  may  be 
reduced  to  two,  namely :  (1)  Whether  Conductor  Huston  or  the 
brakeman  who  operated  the  switch  occupied  the  position  of  vice- 
principal  to  the  plaintiff's  intestate  Miller,  so  that  his  negligence 
in  failing  to  discover  that  the  switch  was  disarranged  was  the 
negligence  of  the  company,  and  rendered  it  liable  for  the  injury 
he  sustained ;  and  (2)  whether  the  trial  court  erred  in  refusing 
to  allow  the  judgment  roll  of  the  circuit  court  of  the  state  of  Ore- 
gon  for  Linn  county,  showing  the  indictment  and  conviction  of 
one  W.  A.  Hill  for  the  killing  of  the  said  John  W.  Miller  by  dis- 
arranging a  switch  on  the  road  of  the  defendant,  and  thereby 
causing  the  locomotive  to  be  derailed  in  Linn  county  on  July  28, 
1889,  to  be  received  in  evidence,  or  to  allow  Dr.  Davis,  a  witness 
for  the  defendant,  to  answer  certain  questions  as  to  whether  he 
(W.  A.  Hill)  ever  confessed  or  admitted  to  him  that  he  interfered 
with  or  broke  the  switch  on  the  occasion  under  consideration. 
These  will  be  considered  in  the  order  stated.  There  was  a  gen- 
eral rule  of  the  company  providing  that  conductors  would  be  held 
personally  responsible  for  the  proper  adjustment  of  switches  used 
by  their  trains,  and  it  was  claimed  that  the  effect  of  this  rule  was 
to  create  Huston  vice-principal  of  Miller  as  between  the  latter 
and  the  company.  The  argument  for  the  plaintiff  proceeds  upon 
the  assumption  that  the  switch  was  broken  and  disarranged  when 
tl)e  Lebanon  locomotive  used  it,  and  that  Huston  had  devolved 
upon  him  the  duty  of  seeing  that  the  switch  was  properly  ad- 
justed, which  being  a  personal  duty  the  company  owed  to  Miller, 
that  the  negligence  of  Huston  in  failing  to  discover  that  the  switch 
was  out  of  order  was  the  negligence  of  the  company,  and  ren- 
dered it  liable  for  the  injurious  consequences  which  ensued.  The 
rule  was  a  proper  and  needful  regulation,  and  obedience  to  it  was 
well  calculated  to  insure  safety,  but  it  was  not  designed  to  create 
any  new  or  distinct  liability  other  than  the  law  established.  As  a 
rule,  it  did  not  operate  to  change  the  rule  of  law  which  governed 
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the  relation  of  the  parties  and  fixed  their  liabilities.  The  conduct- 
ors were  not  expected  to  perform  the  duties  of  switchmen  — 
some  one  under  them,  nsually  a  brakeman,  discharged  this  duty, 
by  their  direction  ;  and  the  object  of  the  rule  in  making  them 
responsible  was  to  secure  the  best  possible  performance  of  the 
duty  of  a  switchman  to  insure  safety  in  operating  the  trains.  It 
added  no  new  or  other  element  to  the  legal  relation  of  the  parties 
concerned  than  already  existed.  The  whole  duty  combined  and 
to  be  performed  in  this  regard  by  conductor  and  switchman,  in 
operating  the  switch,  only  constituted  the  proper  discharge  of  the 
duty  of  a  switchman.  It  is  not  the  duty  of  the  master  "as  with 
a  |)ersonal  sight  and  touch  "  to  operate  the  switches  on  the  road. 
^'  It  is  utterly  impracticable  so  to  do,  and  a  brakeman  or  fireman 
oil  a  train  knows  that  he  is,  as  well  as  any  person,  connected  with 
the  business."  And  Folger,  J.,  said :  "  Tlie  duty  of  the  master 
is  performed  when  he  provides  beforehand,  and  makes  known  to 
his  servants,  rules  explicit  and  efficient,  which,  if  observe!  and 
followed  by  all  concerned,  will  bring  personal  notice  to  every  one 
entitled  to  it  "(Slater  v.  Jewett,  85  N.  Y.  61);  and  in  the  pres- 
ent case,  "if  followed  and  observed,"  will  bring  safety  atid  se- 
curity, as  was  intended  by  the  rule.  But  the  act  performed  was 
that  of  a  switchman,  the  duty  being  to  operate  the  switch  and 
adjust  the  rails,  and  the  object  of  the  rule  was  to  secure  its  proper 
performance,  or  to  avoid  its  neglisrent  discharge  to  insure  safety. 
It  was  its  negligent  discharge  which  caused  the  injury.  It  is, 
then,  the  character  of  the  act  to  wliich  we  must  look  to  deter- 
mine the  legal  relations  of  the  parties  concerned.  The  act  in- 
volved the  duty  of  a  switchman,  which  was  to  operate  and  prop- 
erly adjust  the  switch,  a  duty  whi(;h  could  not  properly  be  per- 
formed without  discovering  any  failure  of  the  switch  to  properly 
adjust  the  rails.  In  the  case  at  bar  the  duty  was  to  operate  the 
switch  and  pass  the  locomotive  on  the  branch  track  and  then  ad- 
just it  so  that  the  south  bound  train  coming  on  the  main  track 
would  have  a  continuous  line  at  that  point.  A  like  duty  would 
have  devolved  upon  any  switchman  who  might  have  been  detailed 
and  stationed  at  that  switch,  and  which  counsel  claim  ou^ht  to 
have  been  done  to  guard  against  the  switch  being  tampered  with 
and  disarranged.  The  duty  of  a  switchman  is  to  operate  the 
switch,  and  see  that  it  properly  adjusts  the  rails,  so  that  the  trains 
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may  pass  with  safety  ;  and  it  is  the  negligent  discharge  of  this 
duty  with  which  we  are  to  deal.  We  begin  by  saying  that  the 
principle  that  any  duty  which  the  master  is  required  to  perform 
for  the  safety  and  protection  of  his  servants  cannot  be  delegated 
to  any  servant  of  any  grade  so  as  to  exempt  the  master  from  lia- 
bility to  a  servant  who  has  been  injured  by  its  non-performance, 
cannot  be  questioned,  nor  that  among  these  duties  are  not  in* 
eluded  the  duty  of  a  railroad  company  to  keep  its  road-bed  and 
track,  rolling  stock,  tools,  machinery  and  appliances  in  good  and 
safe  condition,  to  cause  a  frequent  and  thorough  inspection  of 
these  as  can  be  done  consistently  with  the  conduct  of  its  business 
for  the  purpose  of  discovering  any  defects  that  may  occur  from 
accidental  causes,  or  the  effects  of  wear  and  tear,  or  the  progress 
of  decay,  to  exercise  care  in  the  selection  of  its  servants,  and  in 
their  retention  in  its  service,  and  to  adopt  such  rules  and  regula- 
tions as  are  calculated  to  guard  against  accidents,  and  to  make  the 
servants  in  its  employ  reasonably  safe.  Our  inquiry  then  is :  Was 
the  character  of  the  act  performed  by  the  servant  such  an  act  as 
the  law  implies  a  contract  duty  upon  the  part  of  the  master  to 
perform  I  For  if  it  was,  then  such  servant,  in  respect  to  that 
act,  ceases  to  be  a  servant,  and  becomes  an  agent  or  vice-princi- 
pal. Now,  the  case  presented  is  not  negligence  of  a  switchman 
in  leaving  a  switch,  safe  and  suitable  as  an  appliance,  open  and 
misplaced,  whereby  a  like  accident  would  have  happened,  but 
negligence  in  failing  to  discover  that  a  switch  had  been  put  out 
of  order  by  some  extraneous  circumstances,  so  that  it  did  not 
operate  to  adjust  the  line  as  it  ought,  and  was  supposed  to  have 
done. 

In  one  case  the  negligence  consists  in  leaving  a  switch,  sound 
and  suitable  for  its  purposes,  open  and  misplaced ;  and  in  the 
other,  in  leaving  the  switch  open  and  misplaced,  because  the 
switch,  having  been  put  out  of  order,  did  not  operate,  and  that 
fact  was  not  observed.  But  in  either  case  the  switchman  would 
seem  equally  derelict  or  negligent,  for  the  duties  of  his  employ- 
ment require  him  to  see  that  the  switch  moves  the  rails,  and  puts 
them  where  it  is  designed  that  they  should  go  for  the  operation 
of  the  trains ;  and  this  duty,  when  properly  performed,  necessarily 
indndes  the  observance  of  any  failure  of  the  switch  to  operate  or 
perform  its  office  in  adjusting  the  rail.    Taking  the  view  of  the 
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facts  as  claimed  by  the  plaintiff,  his  positioa  is  that  the  switch 
was  tampered  with,  or  put  out  of  order,  before  the  Lebanon  loco- 
motive passed  over  it.     Nor  is  it  claimed  that  the  switch  was  not 
originally  a  safe  instrumentality,  and  sai table  for  its  purpose,  or 
that  a  sufficient  length  of  time  elapsed  since  the  switch  was  dis- 
ordered to  charge  the  defendant  with  notice  of  its  condition;  but 
the  claim  is  that  the  employe,  upon  whom  was  devolved  tbe  du- 
ties of  a  switchman,  stood  for  the  master  in  the  performance  of 
that  duty,  and  that,  when  the  Lebanon  engine  passed,  the  switch 
being  out  of  order,  if  such  employe  had  exercised  ordinary  care 
in  the  performance  of  this  duty,  he   would   have  seen  that  the 
switch  did  not  operate  and  adjust  the  rails,  and  examined   the 
cause  of  it,  and  discovered  its  disordered  condition,  and  prevented 
the  accident.     Counsel  admit  that  such  employe  or  servant  may 
be  a  fellow-servant  of  Miller  in  the  performance  of  some  of  his 
duties,  but  they  say :  "  In  the  duty  of  maintaining  a  switch  in  or- 
der as  a  safe  instrumentality  for  the  performance  by  Miller  of  his 
duty  within  the  line  of  his  hazardous  employment  he  was  not  a 
fellow-servant,"  citing  Ford  v.  Railroad  Co.,  110  Mass.  260,  in 
which  the  court  say  :    * '  The  agents  who  are  charged  with  the  duty 
of  supplying  safe  machinery  are  not,  in  the  true  sense  of  the  rule 
relied  upon,  to  be  regarded  as  fellow  servants  of  those  who  are  en- 
gaged in  operating   it."     But  can  it  be  said  that  a  switchman 
or  employe  upon  whom  is  devolved  the  duty  of  a  switchman  is 
charged  with  the  duty   of  maintaining  a  switch  in  order  as  a  safe 
instrumentality ;  that  is,  if  the  switch  is  out  of  order,  to  repair  it 
or  to  supply  a  new  one  when  necessary  ?     It  is  no  doubt  true 
that  such  a  duty  devolves  upon  the  defendant  as  master,  or  any 
servant  to  whom  it  delegates  the  duty,  to  exercise  care,  not  only 
in  the  construction,  but  the  maintenance  in  repair,  of  its  switches 
as  well  as  its  tracks,  road-beds,  bridges,  and  trestles,  etc.      The 
reason  is  that  these  are  personal  duties,  which  the  company  is  le- 
gally bound  to  perform,  and  owes  to  its  employes  operating  its 
trains  over  the  road;  but   when   the  compmy    delegates   such 
duties  to  its  servants  it  is  liable  for  the  negligent  performance  of 
guch  duties.     Hence,  as  Mr.  Mc Finney  sa)r3  :   ^^  A  section  boss  in 
chaise  of  a  squad  of  hands  working,  altering  and  repairing  the 
road,  or  one  of  his  subordinates,  can  in  no  sense  be  regarded  as  a 
fellow-servant  of  employes  operating  trains  over  the  road,  so  as 
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to  exempt  the  company  from  liability  for  their  negligence  in 
leaving  the  track  defective.  The  company  delegates  to  these 
employes  the  performance  of  a  duty  which  the  law  makes  it  in* 
cumbent  on  the  company  to  perform,  t.  e.^  that  of  famishing  a 
reasonabl}'  safe  track  and  road-bed,  and  keeping  it  in  repair,  and 
it  is  liable  for  the  negligent  performance  of  this  daty.^'  McKinney 
Fel.-Serv.,  §  136,  and  note  of  anthorities. 

If  we  take  the  character  of  the  act  performed  by  such  servant 
to  determine  whether  he  is  an  agent  or  representative  of  the  com- 
pany or  a  fellow-servant,  what  is  there  in  the  act  of  operating  a 
switch  so  as  to  properly  adjast  the  rails  for  the  passage  of  trains, 
which  may  be  considered  in  any  sense  to  impose  or  delegate  the 
duty  to  such  employe  to  furnish,  construct,  keep,  or  maintain  in 
repair  such  switch  ?  However  liberally  we  may  constnie  the  rule 
as  to  co-servants,  it  is  difficult  to  perceive,  if  the  rule  itself  is  to 
remain,  that  a  servant  engaged  in  the  operation  of  a  switch  is  a 
representative  of  the  master,  or  other  than  a  fellow-servant  en- 
gaged in  a  common  employment  for  the  successful  management 
of  the  trains.  The  act  he  performs  involves  no  duty  of  construc- 
tion or  repair,  or  other  duty  in  regard  to  the  switches  of  the  road 
if  out  of  repair  and  unfit  for  use,  whether  by  wear  and  tear  or  by 
the  criminal  interference  of  strangers,  than  to  promptly  notify 
the  company  of  its  condition,  so  that  it  may  be  repaired  or  its 
place  supplied.  It  is  the  law,  in  the  absence  of  express  contract, 
that  establishes  the  relation  of  the  parties  creating  him  agent  or 
representative  of  the  master  who  performs  duties  which  the  law 
itself  makes  it  incumbent  on  the  master  to  perform,  and  not  the 
rules  or  regulations  of  the  company,  which  are  designed  for  the 
guidance  of  its  servants,  and  to  secure  reasonable  safety  in  the 
conduct  of  its  business.  The  failure  to  make  proper  rules  and 
regulations  adapted  to  the  proper  management  of  a  hazardous 
business  might  render  a  railroad  company  liable,  but  the  object 
of  the  rules  is  not  to  alter  or  affect  the  legal  relation  of  the 
servant.  In  this  regard  the  defendant  was  not  negligent ;  it  had 
promulgated  a  rule  designed  to  secure  safety  in  the  parsing  of 
trains,  and  to  remind  its  servants  of  their  responsibility,  and  to 
enforce  the  observance  of  care  in  the  proper  adjustment  of  its 
switches  when  used.  '^  It  may  be  conceded,"  said  Johnson,  J., 
^  that  it  is  the  duty  of  a  railroad  corporation  to  prescribe,  either 
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by  means  of  time-tables  or  bj  other  saitable  modes,  regalations 
for  riiuning  their  trains  with  a  view  to  their  safety ;  but  it  is  ob- 
vious that  obedience  to  these  regulations  must  be  intrusted  to  the 
employes  having  charge  of  the  trains.     Such  obedience  is  matter 
of  executive  detail,  which,  in  the  nature  of  things,  no  corporation 
or  general  agent  of  a  corporation  can  personally  oversee,  and  as  to 
which  employes  must  be  relied  on."     Bose  v.  Railroad  Co.,  58 
N.   Y.  221.      It  is  not  the  rule,  but  the  legal   relation  which 
the  parties  sustained  to  each  other,  whether  co-servants  or  not, 
which  determined  the  liability  of  the  company.     The  case  stands 
in  this  wise:  As  the  switch  was  originally  safe  and  suitable  as  an 
instrumentality,  and  the  evidence  indicating  that  it  was  tampered 
with  and  put  out  of  order  before  the  Lebanon  train  passed,  and 
none  tending  to  show  that  by  the  exercise  of  reasonable  care  and 
diligence  the  company  knew  or  ouojht  to  have  known  that  it  was 
so  disarranged,  and  not  in  proper  working  order,  so  as  to  affect  it 
with  notice  of  its  condition,  unless  the  employe  upon  whom  was 
devolved  the  duty  of  a  switchman  represented  the  company,  and 
is  chargeable  with  notice  of  its  disordered  condition,  the  piaintijS 
has  no  standing  ground.     The  necessities  of  the  case  require  that 
such  employe  shall  be  considered  as  a  representative  of  the  com- 
pany in  the  negligent  performance  of  this  duty  to  affect  it  with 
liability.     It  is  therefore  claimed  that  it  was  the  duty  of  such  em- 
ploye to  maintain  the  switch  in  gooi  order  as  a  safe  appliance  for 
the  passage  of  trains,  which,  'being  the  duty  of  the  company,  the  * 
company  must  be  considered  as  constructively  present  in  the  per- 
son of  the  switchman  when  he  operated  it  and  left  it  misplaced, 
and  is  chargeable  by  reason  thereof  with  notice  of  its  condition, 
and  his  negligence  in  not  discovering  it  was  the  negligence  of  the 
company.     But  we  have  already  shown  that  no  duty  of  construct- 
ing, repairing,  or  maintaining  in  good  order  such  appliances  is 
delegated  to  such  employe,  or  that  he  is  invested  witli  any  power 
or  authority  in  the  premises  other  than  performing  the  duty  of  a 
switchman  ;  and,  there  being  no  evidence  to  charge  the  company 
with  notice  of  its  disarranged  condition,  except  through  such  em- 
ploye, the  company  is  entitled  to  be  considered  as  having  per- 
formed its  duty,  unless  he  was  its  agent  or  representative,  so  as 
to  affect  the  company  with  notice,  and  render  it  liable  for  his  neg- 
ligent discharge  of  the  duty  of  switchman.     That  a  switchman  is 
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a  felIowH9ervant  to  the  employes  on-  the  train  has  been  so  fre- 
quently held  as  seems  to  admit  of  little  doubt.  McKinney  on 
Fellow-Servants  (section  138)  says :  *^  The  co-operation  of  the 
switchman  is  necessary  to  the  snccessfnl  management  of  the  trains, 
and  employes  upon  the  train  in  the  common  service  assume  the 
risk  of  the  negligent  discharge  of  his  daty."  In  Roberts  v.  Rail* 
road  Co.,  33  Minn.  218;  22  N.  W.  Rep'r,389,  the  train  ran  off  the 
track  in  consequence  of  a  misplaced  switch,  negligently  left  open 
by  a  switchman,  thereby  causing  the  death  of  a  baggage-master 
on  the  train.  The  court  held  that  the  switchman  and  baggage- 
master  were  fellow-servants  within  the  rule  exempting  the  com- 
pany from  liability.  In  Brown  v.  Railroad  Co.,  68  Cal.  174 ;  8 
Pac.  Rep'r,  828,  the  court  say  :  "  The  engineer  and  switch-tender, 
although  on  duty  in  separate  departments,  were,  in  the  discharge 
of  their  duties,  under  the  same  general  employment ;  and  for  the 
negligence  of  the  fellow-servant  of  the  intestate  the  defendant  is 
not  liable."  In  Harvey  v.  Railroad  Co.,  88  N.  Y.  484,  an  engine 
attached  to  a  train  on  defendant's  road  was  thrown  from  the  track 
by  a  misplaced  switch,  which  the  switchman  had  neglected  to 
close,  he  being  engaged  at  the  time  in  conversation  with  another. 
The  plaintiff's  intestate,  who  was  the  fireman  on  the  engine, 
was  killed.  The  court  say :  '^  This  is  a  plain  case.  It  is  evident 
that  the  cause  of  the  injury  was  the  neglect  of  the  switchman  to 
properly  adjust  the  switch  after  using  it  to  pass  the  local  freight. 
As  the  switchman  must  be  deemed  to  have  been  the  co-servant 
of  the  plaintiff's  intestate,  the  plaintiff  cannot  recover,  unless 
some  neglect  of  the  defendant  as  principal  also  contributed  to 
produce  the  injury."  In  Naylor  v.  Railroad  Co.,  33  Fed.  Rep'r, 
801,  in  an  action  against  a  railroad  company  for  the  death  of  the 
plaintiff's  intestate,  who  was  an  engineer,  it  appeared  that  the 
death  was  caused  by  the  negligence  of  a  switchman,  who  left 
a  switch  open.  Held,  that  the  engineer  and  the  switchman  were 
fellow-servants.  In  Randall  v.  Railroad  Co.,  109  U.  8.  483 ;  3 
Sup.  Ot.  Rep'r,  322,  it  was  held  that  a  brikeman  working  a  switch 
for  his  train  on  one  track  in  a  railroad  yard  is  a  fellow-servant 
with  the  engineer  of  another  train  of  the  same  corporation.  Mr. 
Justice  Gray,  who  delivered  the  opinion  of  the  court,  said  :  "  The 
general  rule  is  now  firmly  established,  that  one  who  enters  the 
service  of  another,  takes  upon  himself  the  ordinary  risks  of  the 


12  Miller  v.  Southbbn  Pac.  R  Co. 

negligent  acts  of  his  fellow-servants  in  the  coarse  of  the  employ- 
ment. *  *  ^  Persons  standing  in  snch  relation  to  one  another 
as  did  this  plaintiff  and  the  engine-man  of  the  other  train,  are 
fellow-servants  according  to  the  very  great  preponderance  of  judi- 
cial authority  in  this  country,  as  well  as  the  uniform  course  of  de- 
cision in  the  house  of  lords  and  in  the  English  and  Irish  courts, 
as  is  clearly  shown  by  the  cases  cited  in  the  margin,"  citing  nu- 
merous authorities.  In  Slattery's  Adm'r  v.  Railroad  Co.,  23  Ind. 
83,  it  was  held  that  a  brakeman  on  a  train  and  one  whose  duty  it 
is  to  attend  a  switch  are  engaged  in  the  same  general  undertaking, 
and  the  copapany  is  not  liable  to  one  for  an  injury  caused  by  the 
negligence  of  the  other.  In  Railroad  Co.  v.  Henry,  7  111.  App. 
322,  it  is  held  that  an  engineer  running  a  switch-engine  and  a 
switch-tender  are  engaged  in  common  employment,  and  are  fellow- 
servants.  In  Walker  v.  Railroad  Co.,  128  Mass.  10,  an  engineer 
and  fireman  were  killed  by  a  misplaced  switch,  which  had  been 
negligently  left  open  ;  and  upon  an  action  to  recover  damages  the 
court  below  directed  a  verdict  for  the  defendant,  which  was*  sus- 
tained, the  court  saying :  ^^  The  cause  of  action  in  each  of  these 
cases  was  the  misplacement  of  a  switch  through  the  negligence 
of  a  fellow-servant  of  the  plaintiff's  intestate,"  citing  Far  well  v. 
Railroad  Corp.,  4  Mete.  (Mass.)  49 ;  Gilman  v.  Railroad  Co.,  10 
Allen,  233.  See,  also.  Railroad  Co.  v.  Troesch,  68  111.  549 ;  Tin- 
ney  v.  Railroad  Co.,  62  Barb.  218  ;  7  Am.  &  Eng.  Enc.  Law,  886, 
"Fellow-Servants;"  McKinney  Fel.-Serv.,  §  138.  Nor  is  there 
any  thing  decided  in  the  cases  to  which  our  attention  has  been 
specially  called  in  conflict  with  the  principle  we  are  deciding.  In 
the  case  of  Davis  v.  Railroad  Co.,  65  Vt.  84,  it  appeared  that 
through  the  negligence  of  the  company's  bridge  builder  in  con- 
structing and  the  road-master  in  repairing  a  culvert  it  washed  out, 
whereby  a  foreman  was  killed,  and  the  court  held  that  the  com- 
pany was  liable,  saying :  "The  bridge  builder  and  road-master, 
while  inspecting  and  caring  for  the  defectively  constructed  culvert, 
were  performing  a  duty  which,  as  between  the  intestate  and  the 
defendant,  it  was  the  duty  of  the  defendant  to  perform.  Their 
negligence  therein  was  the  negligence  of  the  defendant."  This  is 
but  applying  the  rule  that  where  the  master  has  intrusted  a  duty 
to  a  servant  which  the  law  devolved  upon  him  to  perform,  such 
servant  is  his  representative,  and  any  negligence  on  his  part  is  the 
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negligence  of  the  master.  Calvo  v.  Railroad  Co.,  23  S.  C.  531, 
was  decided  on  the  same  principle.  There  a  locomotive  engineer, 
while  ranuing  his  engine,  was  injured  through  the  negligence  of 
a  section -master  and  supervisor  of  the  track-lajing  force,  who,  in 
disregard  of  the  appropriate  signals,  took  up  a  portion  of  the 
track,  and  thereby  derailed  the  engine.  The  conrt  held  that  the 
true  test  was  whether  this  section-master  was  employed  to  dis- 
charge the  duties  of  the  master,  and  also  that  it  was  the  duty  of 
the  master  to  provide  a  suitable  and  safe  place  for  his  employes  to 
work  in  and  on,  which  duty  in  this  case  has  been  committed  to  the 
section- master.  His  negligence  was,  therefore,  properly  adjudged 
the  negligence  of  the  master.  The  same  principle  was  recog- 
nized  in  the  case  of  Moon  v.  Railroad  Co.,  78  Va.  745.  In  that 
case  the  decedent  was  a  brakeman  on  a  material  train.  A  section 
gang  at  work  on  the  track  failed  to  signal  the  train,  although  it 
had  the  rails  misplaced.  In  consequence  the  train  was  derailed, 
and  the  decedent  so  badly  injured  that  he  died  in  a  few  hours. 
The  conrt  held  that  the  section -men  and  the  decedent  were  not 
fellow-servants,  saying  that  ^^  when  a  company  delegates  to  an 
agent  or  employe  the  performance  of  duties  which  the  law  makes 
it  incumbent  on  the  company  to  perform,  his  acts  are  the  acts  of 
the  company,  his  negligence  is  the  negligence  of  the  company." 
Here  the  section-master  was  in  charge  of  a  squad  of  men  working, 
altering  and  repairing  the  road  —  duties  personal  to  the  master/ 
and  which  he  was  legally  bound  to  perform,  and  consequently  for 
which  the  master  was  responsible,  if  negligently  performed  by 
the  servants  to  whom  he  intrusted  them.  Tlie  cases  cited  by  the 
court  —  Brothers  V.  Carter,  52  Mo.  372;  Fiike  v.  Rtilroad  Co., 
63  N.  Y.,  549;  Corcoran  v.  Holbrook,  59  N.  Y.  517 ;  Mullan  v. 
Steamship  Co.,  78  Penn.  St.  25;  Rvan  v.  Railroad  Co.,  60  111. 
171  —  recognize  the  same  principle,  and  it  is  not  questioned. 
Among  other  cases  affirming  this  doctrine  are  O'Donell  v.  Rail- 
road Co.,  59  Penn.  St.  239 ;  Railroad  Co.  v.  Carroll,  6  Heisk. 
348 ;  Railroad  Co.  v.  Holt,  29  Kans.  149 ;  Slater  v.  Jewett,  85 
K.  Y.  61.  In  all  these  cases  the  master  intrusted  a  duty  to  the 
servant  which  the  law  made  it  incumbent  on  him  to  perform,  and 
within  the  meaning  of  the  rule  as  to  liability  for  negligence 
he  was  a  representative  of  such  master  in  the  performance  of  that 
daty,  and  not  a  fellow-servant. 
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The  duties  of  a  switchinaii  to  operate  the  switch  and  to  adjust 
it  properly  for  the  passage  of  trains  involve  no  delegation  uf  au- 
thority to  furnish  or  keep  or  maintain  in  repair  the  track  or  its 
switches  or  any  of  its  appliances.  No  duty  of  this  kind  was  coui- 
fided  to  such  employe,  or  included  in  the  character  of  the  act  hq 
performed,  and  without  which  he  cannot  be  made  a  representa- 
tive of  the  company,  so  as  to  effect  it  with  liability  for  negligence. 
It  is  unquestionably  the  duty  of  the  master  to  every  employe  to 
provide  suitable  appliances,  machinery  and  instrumeutalitieS,  and 
a  reasonably  safe  place  to  perform  his  labor,  and  his  failure  lo  do 
so,  whether  by  personal  negligence  or  negligence  of  a  servant  to 
whom  he  has  delegated  such  duty,  will  render  him  liable;  but  the 
master  cannot  be  held  liable  for  the  negligent  performance  of  a 
duty  by  a  servant  which  involves  the  performance  of  no  such- 
personal  obligation,  If  the  company  is  to  be  held  liable  for  neg- 
ligence, some  other  ground  must  be  sought  upon  which  to  predi- 
cate it;  for  the  books  seem  decisive  to  the  point  that  such  a 
servant,  engaged  in  the  performance  of  the  duties  of  a  switchman, 
is  not  a  representative  of  the  master,  but  a  fellow-servant  of  the 
employes  upon  the  train  —  of  the  plaintiff's  intestate  —  who  as- 
sume the  risk  of  his  negligent  discharge  of  his  duties.  While 
some  of  the  authorities  extend  the  rule  further  than  others,  and 
embrace  a  more  numerous  and  various  class  as  fellow-servants  en- 
gaged in  a  common  employment — and  further  than  we  are  in- 
clined to  exten'l  it  — yet  none  of  them  have  so  limited  and  re- 
stricted its  operation  as  to  destroy  the  relation  of  fellow-servants 
between  a  switchman  a'ld  the  servants  on  the  train,  and  conse- 
quently the  master  cannot  beheld  liable  for  the  negligent  discharge 
of  his  duties. 

The  next  objection  relates  to  the  refusal  of  the  court  to  admit 
as  evidence  the  indictment  and  judgment  of  the  conviction  of  W. 
A.  Hill  for  the  killing  of  the  plaintiff's  intestate  by  disarranging 
a  switch  on  the  defendant's  railroad,  and  certain  confessions  it 
was  proposed  to  prove  that  he  had  made  to  Dr.  Davis.  The 
court  considered  the  evidence  as  res  inter  alios  acta,  and  declined 
to  admit  it.  It  was  shown  by  the  evidence  that  Hill  and  his 
companions  applied  to  Conductor  Huston  about  one-half  hour 
before  he  left  Albany  with  his  locomotive  on  that  evening  for  the 
privilege  of  riding  upon  his  locomotive  to  the  farm  at  which  they 
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were  working  on  the  line  of  the  Lebanon  branch  of  the  company*fl 
road,  and  that  Hnston  ref  nsed  to  allow  them  to  ride,  as  it  was 
contrary  to  the  rules  of  the  company,  and  that  they  left  and 
walked  away  in  the  direction  of  the  switch.  The  evidence  is 
offered  on  the  ground,  as  stated,  by  counsel,  that  '^  it  is  a  matter 
of  pnblic  notoriety  that  the  switch  mentioned  in  the  pleadings 
was,  on  the  evening  of  the  day  on  which  this  accident  occurred, 
tampered  with  and  disarranged  by  one  W.  A.  Hill  and  his  accorn* 
plices,  and  that  as  a  result  the  train  was  derailed,  and  the  intestate 
and  his  fireman,  Gnthrie,  were  mortally  injured;  that  Hill  was 
convicted  of  the  crime  upon  his  own  confessions,  and  sentenced 
to  the  penitentiary  therefor  ;  that  his  accomplices  escaped  because 
there  was  no  witness  to  their  acts  except  themselves,  and  their 
confessions  were  ruled  to  have  been  made  under  such  circum* 
stances  as  to  exclude  them  from  being  given  in  evidence  against 
them  ;  that,  as  there  was  no  witness  of  their  general  subsequent 
conduct  with  the  breaking  of  the  switch,  there  was  no  proof  of  it 
other  than  the  record  of  Hill's  conviction,"  etc.,  of  which  a 
certified  transcript  was  offered  in  evidence,  and  ruled  out,  and 
the  defendant  left  without  any  evidence  in  support  of  its  plea. 

Counsel  say  they  "  have  searched  the  books  in  vain  for  a  case 
in  point,"  but  they  have  been  unable  to  find  any  bearing  on  the 
subject.  Their  argument  in  support  of  its  admission  is  that  the 
record  of  the  conviction  of  a  party  of  a  crime  by  the  public  prose- 
cutor is  pnblic  property,  and  may  be  given  in  evidence  whenever 
it  becomes  a  fact  material  to  be  shown  in  connection  with  the  is- 
sues joined  in  any  other  suit  or  action;  that  it  is  not  conclusive 
evidence  against  whom  it  is  offered,  nor  does  not  estop  him  to  con- 
trovert or  deny  it,  but  that  it  is  prima  fade  evidence  of  the  facts 
thereby  established.  They  cite  Maybee  v.  Avery,  18  Johns.  352, 
and  Mead  v.  Boston,  3  Gush.  404.  The  effect  of  the  ruling  in 
Maybee  v.  Avery,  supra,  can  be  best  understood  from  Judge 
Sutherland's  statement  of  it  in  People  v.  Buckland,  13  Wend. 
696,  and  from  which  we  cite.  He  says  that  Judge  Spencer, 
"after  stating  the  general  rule  that  in  order  to  render  a  verdict 
and  judgment  competent  evidence  it  must  be  on  the  same  point, 
and  between  the  same  parties  or  privies,  and  give  the  reason  on 
which  the  rule  is  founded,  he  adverts  to  the  exception  to  the  rule 
which  has  already  been  noticed,  to-wit,  that  where  the  matter  in 
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dispute  is  a  questioD  of  public  right  all  persons  standing  in  the 
same  situation  as  the  parties  are  affected  by  it;  and  he  remarked 
that  in  his  opiniou  a  verdict  on  an  indictment  formed  another  ex* 
oeption,  and  upon  the  same  principle ;  that  the  public  was  the 
party  aggrieved,  the  prosecution  was  carried  on  by  their  officer, 
and  that  any  person  might  when  necessary  avail  himself  of  a  con- 
viction. He  observed  that  the  plaintiff  in  the  case  could  not 
complain,  for  he  had  an  opportunity  to  cross-examine  the  wit- 
ness, and  to  produce  his  testimony,  and  to  reverse  the  judgment 
if  erroneous ;  bat  that  the  verdict  was  not  condnsive,  and  that  the 
plaintiff  should  have  been  allowed  to  repel  it."  The  evidence 
which  was  objected  to  in  that  case  was  a  record  of  conviction  for 
stealing  two  hens,  but  was  admitted  by  Judge  Spencer,  who  tried 
the  case.  The  plaintiff  then  offered  to  show  that  the  evidence  of 
which  he  was  convicted  was  false,  and  that  he  in  fact  owned  the 
two  hens.  This  was  objected  to  on  the  ground  that  the  record  of 
conviction  was  conclusive  until  reversed,  which  was  sustained,  and 
the  evidence  rejected.  Upon  a  motion  for  a  new  trial  it  was  held 
that  the  record  of  conviction  was  admissible  in  evidence,  but  that 
it  was  only  prima  fade^  and  that  the  plaintiff  should  have  been 
allowed  to  disprove  the  fact,  and  to  give  evidence  of  the  falsity 
of  the  testimony  on  which  the  conviction  was  founded.  This 
case,  as  Sutherland,  J.,  observed,  "  only  decides  that  a  verdict  and 
judgment  on  an  indictment  are  competent  prima  fade  evidence 
against  the  defendant  in  the  indictment,"  but  he  adds  that  '^  the 
principle  laid  down  *  *  *  makes  them  competent  evidence 
upon  the  point  involved  even  between  strangers  to  the  original 
proceedings,  and  this  I  am  inclined  to  think  is  the  true  rule."  In 
Mead  v,  Boston,  3  Gush.  406,  Shaw,  C.  J.,  said :  "  The  admission 
in  a  civil  action  of  a  conviction  on  an  indictment  founded  on  a 
plea  of  guilty  is  not  an  exception  to  this  rule.  That  is  received 
not  as  a  judicial  act,  having  the  force  and  effect  of  a  judgment, 
but  as  a  solemn  confession  of  the  very  matter  charged  in  the  civil 
action.  1  Greenl.  Ev.,  §  537."  But  the  record  of  conviction  of- 
fered in  this  case  was  not  founded  on  a  plea  of  guilty,  but  Hill 
pleaded  not  guilty,  and  his  confessions  were  proven  upon  which 
he  was  convicted."  In  Brownsword  v.  Edwards,  2  Ves.  Sr.  245, 
it  was  held  that  a  sentence  in  a  criminal  proceeding  cannot  be  used 
as  evidence  in  a  civil  action.    The  lord  chancellor  said :  ''  On  the 
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trial  the  sentenoe  was  offered  in  evidence  to  prove  that  they  were 
not  married.  The  whole  oonrt  were  of  the  opinion  that  it  could 
not  be  given  in  evidence,  because,  first,  it  was  a  criminal  matter, 
and  conld  not  be  given  in  evidence  in  a  civil  cause ;  next,  that  it  . 
was  re8  inter  alios  acta,  and  could  not  affect  the  issue.''  In  Gib- 
son V.  McCarty,  Hardw.  Cas.  Temp.  311,  a  judgment  of  con- 
viction for  forgery  was  offered  in  evidence,  but  it  was  held  that 
such  record  of  a  conviction  in  a  criminal  matter  cannot  be  read  as 
evidence  in  a  civil  suit.  In  Rex  v.  Warden  of  the  Fleet,  12 
Mod.  339,  it  was  held  that  a  conviction  of  battery  would  not  be 
evidence  in  an  action  for  the  same  battery,  nor  vice  versa^  and  that 
records  of  conviction  or  verdicts  could  not  be  given  in  evidence 
whenever  the  benefit  would  not  be  mutual.  See,  also,  Patterson 
V.  Gaines,  6  How.  586 ;  1  Greenl.  Ev.,  §  537;  Com.  v.  Lincoln, 
110  Mass.  410.  The  real  ground  is  a  want  of  mutuality  arising 
from  the  parties  not  being  identical;  nor  are  the  rules  of  decision 
and  the  course  of  the  proceedings  the  same.  While  it  is  true 
there  does  seem  to  be  some  privity  between  the  facts  offered  to  be 
established  by  the  records  of  conviction  and  the  fact  in  issue 
which  would  make  it  relevant  evidence,  and  receivable  as  such, 
yet  it  has  been  thought  better  for  the  administration  of  justice  to 
preserve  the  general  rule  which  excludes  verdicts  and  judgments 
between  other  parties  than  to  form  an  exception  to  it  because  of 
some  particular  circumstances.  In  excluding  this  record  we  are 
not  prepared  to  say  that  the  court  erred;  but  for  the  reasons  al- 
ready stated  the  judgment  must  be  reversed,  a  nd  a  new  trial 
ordered.* 


1.  Railroad  oompanies —  master  and  servant  —  who  are  feUow-servants. 

—  As  to  the  question,  who  are  fellow-servants  as  among  railroad  employes, 
see  Loaisville,  etc.,  R.  Co.  ▼.  Petty,  2  Am.  R.  R.  &  Corp.  Rep.  169,  and  note. 
Though  the  safety  of  the  laborers  on  a  work  train  requires  that  the  engineer 
should  give  the  customary  signals  when  the  train  is  about  to  start,  and  it  is 
made  a  part  of  his  duty  to  give  the  signals,  his  failure  to  do  so  is  the  negli- 
gence of  a  fdllow-servant,  and  the  railroad  company  is  not  liable  for  a  result- 
ing injury  to  a  laborer  on  the  train.  Higgins  v.  Mo.  Pac.  Ry.  Co.,  104  Mo. 
413;  16  S.  W.  Rep'r,  409.  A  railroad  company  is  liable  to  a  laborer,  working  at  a 
derrick  of  the  company,  assisting  in  hoisting  stone  and  giving  signals,  for  in- 
juries caused  by  the  negligence  of  the  foreman,  whose  duty  it  was  to  direcc 
Tepaira  and  keep  the  derrick  in  safe  condition,  if  such  laborer  Is  without  fault. 
Union  Pac.  Ry.  Co.  v.  Fray.  43  Eans.  750;  23  Pac.  Rep'r,  1089.  A  foreman 
employed  by  a  railroad  company,  having  exclusive  charge  and  control  of  the 

•  Reported  In  8d  Faa  Bep'r,  70;  20  Ore*  286. 
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laborers  irorking  under  him,  with  fall  authority  to  direct  where  they  shall 
work,  is  not  a  fellow-servant  of  the  laborers,  and  the  railroad  company  ia 
liable  for  his  negligence  in  ordering  them  to  work  in  a  dangerous  place. 
Louisville,  etc.,  Ry.Co.  ▼.  Graham,  124  Ind.  89 ;  24 N .  E.  Rep*r,  60B.  The  brake- 
man  and  engineer  upon  the  same  train  are  fellow-servants.  Hobbs  v.  Atlan- 
tic, etc.,  Ry.  Co.,  107  N.  C.  1;  12  S.  E.  Rep'r,  124;  RaUway  Co.  v.  Smith,  88 Tenn, 
611;  14  S.  W.  Rep*r,  427.  A  car  inspector  and  repairer  employed  in  a  railroad 
yard  held  a  fellow-servant  with  a  conductor  of  a  train  in  the  same  yard, 
through  whose  negligence  he  was  injured.  Whitney  v.  Boston  &  Me.  R.  Co., 
150  Mass.  477;  23  N.  E.  Rep'r,  220.  The  fireman  on  one  engine  and  the  engineer 
of  another  in  the  same  yard  held  fellow-servants.  Peasleo  v.  Fitchburg  R. 
Co.,  152  Mass.  155;  25  N.  E.  Rep'r,  71.  A  car  inspector  and  brakeman  held  not  to 
be  fellow-servants  where  the  negligence  consisted  in  the  failure  of  the  car  in* 
spector  to  detect  a  defective  brake.  Morton  v.  Detroit,  etc.,  R.  Co.,  81  Mich. 
428;  46  N.  W.  Rep'r,  111.  A  svrltchman  and  yard-master  are  not  fellow- 
servants.  Lyttle  V.  Chicago,  etc.,  R.  Co..  84  Mich.  289;  47  N.  W.  Rep'r,  571. 

2.  When  company  liable  though  accident  due  to  negligence  of  a  fellow- 
servant. — Plaintiff  was  injured  by  the  derailment  of  the  train  of  which  he 
was  engineer,  from  running  into  a  partly-open  switch.  At>out  a  year  before, 
the  switch  had  been  abandoned,  the  lights  taken  down,  and  the  rails  spiked. 
The  rules  required  engineers  not  to  run  over  fifteen  miles  an  hour,  in  passing 
a  switch  which  was  in  didly  use.  Plaintiff  was  running  forty* five  or  fifty 
miles  an  hour.  Plaintiff^s  evidence  was  to  the  effect  that  he  did  not  know  of 
the  reopening  of  the  switch,  and  that  if  there  had  been  lights  on  it,  he  could 
have  seen  them  in  time  to  prevent  the  accident.  Held,  that  if  this  was  the 
case,  the  negligence  of  the  company  in  not  having  lights  was  a  concurrent 
cause  of  the  accident,  and  plaintiff  could  recover,  though  the  switch  was  left 
open  by  a  trespasser  or  fellow-servant.  Town  v.  Mich.  Central  R.  Co.,  84 
Mich.  214;  47  N.  W.  Rep*r,  665.  The  company  having  abandoned  the  switch 
and  removed  the  lights  in  the  first  place,  and  the  division  superintendent,  as 
the  agent  of  the  company,  having  directed  and  authorized  the  removal  of  the 
spikes  and  the  second  use  of  the  switch,  failure  to  notify  plaintiff  or  restore 
the  lights  was  the  negligence  of  the  company,  and  not  of  the  section-master, 
plaintiff's  fellow-servant.    Ibid. 

Where  a  servant  is  injured  by  an  accident  caused  by  the  failure  of  a  fellow- 
servant  to  perform  a  particular  duty  because  of  his  absence  from  his  post, 
evidence  that  such  fellow-servant  was  in  the  habit  of  leaving  his  post  when 
his  presence  there  was  necessary  to  prevent  accidents,  and  that  the  master 
might,  by  the  exercise  pf  reasonable  diligence,  have  known  of  such  habit,  la 
sufficient  to  establish  the  master's  negligence.  Coppins  v.  New  York  Cent., 
etc.,  R.  Co.,  122  N.  T.  657;  25  N.  E.  Rep'r,  915. 

3.  A  railroad  company  having  cut  its  road-bed  along  the  side  of  a  mountain, 
it  is  negligence  for  it  to  leave  masses  of  rock,  which  had  been  loosened  in 
blasting,  in  such  a  position  that  they  are  liable  to  fall  at  any  time  upon  the 
track;  and  it  is  not  relieved  from  liability  for  a  consequent  injury  to  an  em- 
ploye on  its  train  by  the  fact  that  it  hires  a  track-walker,  whose  duty  it  is 
before  and  after  the  passage  of  each  train,  to  see  whether  rock  has  fallen,  or 
is  about  to  fall,  even  though  it  be  assumed  that  the  track-walker  is  a  fellow- 
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servant  with  the  employe,  for  without  the  prior  negligence  of  the  compAny, 
the  negligence  of  the  track- walker  could  not  have  resulted  in  the  injury. 
Bean  y.  Western  N.  C.  R.  CJo.,  107  N.  C.  781;  12  S.  E.  Rep'r,  eOO.  The  danger  in 
such  case  is  not  one  with  knowledge  of  which  the  trainmen  are  chargeable, 
where  it  is  shown  that  they,  when  on  the  train,  are  on  the  level  with  the  rock, 
which  does  not  look  dangerous  from  that  point;  and  they  will  not  be  held  to 
have  assumed  the  risk,  unless  knowledge  is  proved.    Ibid. 

The  action  of  an  engineer  on  a  switch-engine  in  permitting  the  engine  to  be 
operated  under  iiis  direction  by  his  fireman,  who  had  nearly  two  years'  experi- 
ence at  the  work,  and  who  had  been  accustomed  to  handle  the  engine,  is  not 
such  negligence  as  will  enable  a  fellow-servant  to  recover  from  the  railroad 
company  for  an  injury  sustained  in  coupling  a  car  to  the  engine  while  being 
80 operated  by  the  fireman.  Thompson  v.  Lake  Shore,  etc,  Ry.  Co.,  84  Mich. 
281 ;  47  N.  W.  Rep'r,  584. 

The  fact  that  an  injury  to  a  servant  was  caused  by  the  negligence  of  a  fel- 
low-servant does  not  excuse  the  master  from  liability  therefor  where  it  appears 
that  the  accident  would  not  have  happened  had  not  the  master  himself  been 
negligent.  Coppins  v.  New  York  Central,  etc.,  R.  Co.,  122  N.  Y.  567 ;  25  N. 
E.  Rep'r,  915. 


GiFFOED  V.  Rutland  Savings  Bank* 

(Supreme  Court  of  Vermont,  Jan.  10, 1801.) 

1.  Satinos  banks.  DsPoerroRs'  assent  to  bt-lawb.  Though  the  by- 
laws of  a  savings  bank  require  that  depositors  shall  subscribe  their  names  in 
a  book,  and  thereby  be  considered  as  assenting  to  all  the  by-laws,  such  assent 
may  be  implied,  and  will  be  where  a  depositor  living  at  a  distance,  and  re- 
ceiving a  deposit  book  by  mail,  with  the  by-laws  printed  in  it,  leaves  the  de- 
posit, and  keeps  the  book  for  several  years,  without  going  to  the  bank  and 
leaving  his  signatare. 

2.  Payment  to  wrono  person.  Liabilitt.  The  brother  of  a  depositor 
in  defendant  bank,  neither  of  whom  was  known  to  the  bank  officers,  presented 
the  deposit  book,  which  he  had  stolen,  for  payment,  representing  himself  as 
the  owner,  and,  when  asked  how  the  deposit  had  been  made,  he  correctly  re- 
plied that  it  was  by  letter  from  a  third  person.  In  signing  the  name  he 
formed  an  initial  so  obscurely  that  it  caused  comment  from  the  president. 
Notice  of  the  loss  of  the  book,  required  by  the  by-laws  to  be  given  defend- 
ant, as  a  guard  against  a  wrong  payment,  and  as  a  prerequisite  for  defendant's 
liability  therefor,  was  not  given.  Held,  that  defendant  used  reasonable  care 
In  making  payment,  and  was  not  liable. 

GENERAL  assumpsit  for  the  anionnt  of  a  deposit.  Plea,  the 
general  issue,  with  notice  of  special  matter.  Heard  upon 
an  agreed  statement  of  facts  at  the  September  term,  1889,  Rut- 
land coanty,  Powers,  J.,  presiding.     Judgment  pro  forma  for 
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the  defendmt     The  plaintiff  excepta    The  defendant  wae  a 
savings  bank,  located  at  Bntland,  having  b^ween  five  and  six 
thousand  different  depositors.    December  27,  1884,  one  Bogere 
sent  a  check  to  the  defendant  for  $150,  with  a  letter  directing 
that  the  amoont  be  credited  to  Charles  L.  Giffoid,  the  plaintiff. 
This  was  done  upon  the  books  of  the  company,  and  a  deposit 
book  issued  and  sent  by  mail  to  the  plaintiff.     December  8, 1885, 
said  Rogers  sent  another  check  for  $250,  with  the  plaintiff's  book, 
to  the  defendant,  directing  that  $125   be  credited  to  the  plaintiff 
This  was  entered  npon  the  plaintiff's  book,  which  was  thereapon 
retamed  to  him.     This  was  the  deposit  in  question.    The  plaintiff 
kept  the  book  in  his  possession  nntil  September  26, 1888,  when  it 
was  stol^i  by  his  brother,  who  npon  the  next  day  presented  and 
received  payment  npon  it  npon  the  following  circumstances :  '^  On 
the  26th  day  of  September,  1888,  said  George  R.  Gifford  called  at 
the  banking-house  of  the  defendant,  and  presented  said  book  of 
the  plaintiff  to  William  M.  Field,  the  president  of  the  defendant, 
and  asked  for  the  money  upon  it.     Mr.  Field  asked  jiim  if  his 
name  was  Charles  L.  Gifford,  and  he  said  it  was.    He  asked  him, 
then,  if  he  was  the  owner  of  said  book,  and  he  replied  that  he  was. 
Field  asked  the  young  man  how  the  money  was  deposited,  and 
he  replied  that  it  was  sent  in  a  letter.     He  then  asked  him  why 
he  wanted  to  draw  the  money,  and  got  reply  that  he  was  going 
away,  and  wanted  to  use  it.     Mr.  Field  gave  him  something  of  a 
lecture  on  the  subject  of  drawing  his  money,  and  advised  him  to 
be  prudent  and  saving.    Mr.  Field  then  made  up  the  account  of 
interest,  amounting  to  $40.44,  and  presented  the  book  for  receipt 
of  money  for  signature,  and  the  young  man  wrote  the  name  of 
plaintiff.    The  signature  attracted  attention  of  Mr.  Field,  and  he 
looked  at  it,  and  said :  ^  That  is  a  pretty  looking  thing  for  an  L,* 
or,  ^  that  is  a  pretty  looking  L.'     Thereupon  the  boy  took  the 
book  back,  and  changed  the  letter  somewhat,  so  as  to  more  nearly 
resemble  an   L.     Thereupon  Mr.  Field   paid  him  the  money, 
amounting  to    $315.44,    and    the  man    took  the    money    and 
left.     The  young  man  who  drew  the  money  was  about  twenty 
years  old,  somewhat  tall,  and  stooped  slightly,  and  did  not  resem- 
ble the  plaintiff,  who  is  ten  years  or  more  older.     The  president 
of  the  bank  had  never  seen  the  plaintiff,  and  had  never  seen  his 
signature  or  handwriting,  and  plaintiff  had  never  been  in  the 
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bank  prior  to  pajment  to  said  George  R.,  as  aforesaid,  and  the 
young  man  who  drew  the  money  was  a  perfect  stranger  to  him, 
and  was  not  identified  by  any  person,  and  was  not  askeJ  to  pro- 
cure any  identification,  or  any  questions,  except  as  aforesaid,  and 
produced  no  letters  or  papers  whatever  except  the  deposit  book, 
which  had  been  stolen  by  him  from  said  trnnk."  The  deposit 
book  was  in  the  usual  form.  On  the  outside  of  the  front  cover 
were  printed,  in  noticeable  letters,  these  words:  ^^Read  this  book 
and  take  care  of  it.  If  yon  lose  or  mislay  it,  e\ve  immediate  no- 
tice to  the  bank,  for  if  it  gets  into  improper  hands  you  may  be  de- 
frauded." In  the  back  part  of  the  book  were  printed  the  by- 
laws. Articles  11,  17,  and  22  were  as  follows:  "Art.  11.  All 
deposits  shall  be  entered  in  the  treasurer's  books,  and  duplicates 
given  to  each  depositor,  and  each  depositor,  on  his  first  deposit, 
shall  subscribe  his  or  her  name  to  the  book  kept  for  that  purpose, 
and  shall  by  that  act  be  considered  as  assenting  to  and  being 
bound  by  all  the  by-laws  and  regulations  of  the  corporation." 
"Art.  17.  When  any  person  shall  receive  either  principal  or  inter- 
est, the  original  deposit  book  or  voucher  shall  be  produced,  that 
the  payment  may  be  entered  therein;  but,  in  case  of  sickness  or 
absence,  the  money  may  be  paid  to  the  written  order  of  the 
depositor,  accompanied  by  the  book."  "Art.  22.  A'^  the  otficers 
of  the  institution  may  be  unable  to  identify  every  depositor 
transacting  business  at  the  offije,  the  institution  will  not  be  re- 
sponsible for  loss  sustained  when  a  depositor  has  not  given  notice 
of  his  book  being  lost  or  stolen,  if  such  book  be  paid  in  whole  or 
part,  on  presentment." 

Joel  C,  Baker  for  plaintiff.     Edward  Dwiia  for  defendant. 

RowELL,  J.  That  the  bank  took  plaintiff's  deposits  without  re- 
quiring his  assent  to  the  by-laws  by  subscribing  his  name  to  the  book 
kept  for  that  purpose,  as  provided  by  the  eleventh  article,  is  not 
conclusive  that  he  did  not  otherwise  assent  to  them ;  for  we  do 
not  regard  that  method  of  assent  as  intended  to  be  the  only  method, 
but  only  one  method.  The  maxim  that  the  express  mention  of 
one  thing  implies  the  exclusion  of  another  is  often  exceedingly 
helpful  in  the  construction  of  contracts,  butgreat  caution  is  neces- 
sary in  dealing  with  it ;  for,  as  said  by  Lord  Campbell  in  Saunders 
V.  Evans,  8  H.  L.  Oas.  729,  it  is  not  of  universal  application,  but 
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depends  npou  the  inteDtion  of  the  parties  as  discoverable  from 
the  face  of  the  instrument  or  transaction.  Broom  Leg.  Max.  653. 
Williams,  J.,  in  Archipelago  Oo.  v.  Reg.,  2  £1.  &  BL,  879,  says 
it  is  by  no  means  of  universal  nor  conclusive  application ;  and  he 
gives  instances  of  its  non-applicability.  Now  we  discover  nothing 
upon  the  face  of  this  transaction  which  shows  that  it  was  the 
intention  of  these  parties  that  plaintiff  should  be  deemed  to 
assent  to  the  by-laws  only  by  subscribing  his  name  to  said  book ;  but 
quite  the  contrary  appears.  Both  parties  knew  that  plaintiff  had 
not  signed  said  book,  but  yet  they  continned  to  ojccupy  to  each 
other  the  relation  that  the  deposits  created,  and  presumably  with 
'  the  mutual  intention  that  all  the  ris^hts  and  incidents  of  that  rela- 
tion  should  attach  to  it,  as  it  is  not  to  be  presumed  that  they  or 
either  of  them  expected  or  intended  that  the  non-compliance  with 
one  by-law  should  nullify  the  whole,  but  rather  that  the  matter 
should  stand  as  though  that  by-law  did  not  exist.  Hence,  by  re- 
ceiving and  holding  the  deposit  book  as  his  voucher  against  the 
bank,  with  the  by-laws  printed  in  it,  of  which  the  case  shows  he 
had  actual  knowledge,  and  continuing  his  relation  of  depositor, 
he  must  be  taken  thereby  to  have  assented  to  the  by-laws,  save 
the  one  that  he  knew  was  not  complied  with,  and  to  have  agreed 
to  them  as  a  part  of  the  contract  of  deposit.  And  so  it  has  been 
elsewhere  held.  Heath  v.  Bank,  46  N.  H.  78 ;  per  Ellsworth,  J., 
in  Eaves  v.  Bank,  27  Conn.  229 ;  Goldrick  v.  Bank,  123  Mass. 
820.  The  by-law  based  upon  the  difficulty  of  identifying  depos- 
itors doing  business  at  the  bank,  which  provides  that  the  institution 
will  not  be  responsible  for  loss  sustained  when  a  depositor  has  not 
given  notice  of  his  book^s  being  lost  or  stolen,  if  it  is  paid  in 
whole  or  in  part  on  presentation,  lias  often  been  held  to  be  a  rea- 
sonable and  proper  regulation  for  the  protection  of  the  bank.  See 
the  cases ^o^^m.  But  this  by-law  does  not  relieve  the  bank  from 
the  exercise  of  reasonable  care,  and  payment  to  the  wrong  person, 
on  presentation  of  the  book,  even  before  notice  of  its  loss,  will 
not  exonerate  the  bank,  if  the  attendant  circumstances  were  suffi- 
cient to  excite  the  suspicion  of  a  prudent  man,  and  put  him  on  in- 
quiry. Sullivan  v.  Institution,  56  Me.  507 ;  Kimball  v.  Norton, 
59  N.  H.  1 ;  Levy  v.  Bank,  117  Mass.  448;  Appleby  v.  Bank,  62 
N.  Y.  12  ;  Allen  v.  Bank,  69  N.  Y.  314.  It  is  a  rule  of  frequent 
application  that  one  who  has  knowledge  of  facts  sufficient  to  in- 
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dace  a  pradent  man  to  inquire  in  respect  of  other  facts  germane 
to  the  matter  in  hand  will  be  charged  with  knowledge  of  such 
other  and  further  facts  as  he  might  have  learned  bj  diligent  in* 
qniry  in  the  right  direction.  Bat  it  is  competent  to  rebat  the 
presumption  of  such  ascribed  knowledge,  bj  ehowing  the  existence 
of  other  and  attendant  circumstances  of  a  nature  to  allay  his  sus- 
pidon,  and  to  lead  him  to  believe  that  inquiry  was  not  necessary. 
A  majority  of  the  coart  think  that  the  circemstances  of  this  case 
are  not  such  as  to  charge  the  bank  with  knowledge  of  any  facts 
not  learned  at  the  time  the  money  was  paid.  The  bank  had  not 
been  notified  of  the  loss  of  the  book.  The  plaintiff  had  never 
been  at  the  bank,  and  was  not  known  to  any  of  its  officers.  The 
thief  was  also  imknown  to  them ;  but  he  came  to  the  bank  with 
the  book  in  his  possession,  and  that  possession  was  apparently 
lawf  oL  On  inquiry,  he  answered  truly  that  the  money  was  seiit 
by  letter  for  deposit,  a  statement  well  calculated  to  ward  off  sus- 
picion, for  the  manner  of  sending,  from  its  nature,  was  a  fact 
peculiarly  within  the  knowledge  of  those  having  to  do  with  and 
interested  in  the  deiK)6it,  and  one  that  others  woald  not  be  likely  to 
know  about.  N'or  was  there  any  thing  suspicious  in  the  way  the 
thief  made  the  ^^  L.''  Perhaps  the  plaintiff  himself  would  have 
done  no  better.  It  is  not  suspicious  that  a  man  writes  a  name 
awkwardly.  Many  men  write  their  own  names  that  way,  not  to 
say  illegibly.  Nor  was  the  bank  bound  to  require  the  thief  to 
identify  himself  as  the  depositor  further  than  he  did  by  producing 
the  book.  There  being  no  suspicions  circumstances,  the  very 
terms  of  the  by-law  relieved  it  of  that  duty,  and  to  require  it 
would  be  to  nulUfy  the  by-law,  which  is  a  part  of  the  contract, 
and  provides  for  just  such  a  case  as  this.    Judgment  affirmed.''^ 

1.  Saving!  banks — ^pasa  booka — ^bona  fide  holder  of. — ^A  stranger,  H., 
preaented  for  deposit  at  defendant  savings  bank  in  Connecticut  a  check  on 
another  bank,  and  received  two  pass  books,  a  portion  of  the  amount  being  en- 
tered in  each.  The  check  proved  to  be  fraudulent,  and  the  bank  published 
notice  thereof.  Afterward  H.  presented  one  of  the  books  to  plaintiff  in  Dub- 
lin, requesting  a  loan  thereon.  Plaintiff  declined,  but  afterward  gave  to  a 
fiank  there  his  draft,  accepted  hj  H.,  and  indorsed  hj  himself.  The  bank 
discounted  the  draft  for  H.,  and  took  the  book,  with  his  order  for  collection. 
On  learning  that  the  book  was  obtained  hj  fraud,  the  bank  returned  it  to 
plaintiff,  who  paid  the  draft.    Held,  that  plaintiff  was  guilty  of  negligence, 

«  Reported  in  21  Atl.  Bep'r,  840. 
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and  was  not  a  bona  flde  holder  of  the  book.    McCaskill  ▼.  Conn.  Sav.  Bank, 
_  Ck>nn. ;   22  Atl.  Bep'r,  668. 

2.  Pais  book  not  negotiable. — Such  pass  book,  iesaed  by  a  savings  bank 
was  not  a  negotiable  instrament,  nor  was  it  rendered  snch  by  an  order,  signed 
by  the  pretended  depositor,  directing  payment  to  a  third  person.     Ibid.    To 
the  same  effect  Commonwealth  v.  Bank,  188  Mass.  16;  Smith  v.  Bank,  101 N, 
Y.  58;  Witte  v.  Vincenot,  48  Gal.  825. 

3.  Bntries  in,  whan  not  an  estoppel  upon  the  bank. — The  entry  in  the  pass 
book,  procured  through  f rand,  and  made  by  the  bank  without  knowledge  of 
the  truth,  or  intention  that  the  representation  should  be  acted  on,  did  not 
create  an  estoppel.     Ibid. 

4.  Pass  book  not  conclusive  as  to  ownership  of  deposit. — Though  deposits 
in  a  sayings  bant  are  made  in  the  name  of  the  wife  it  is  competent  to  show  by 
parol  evidence  that  the  real  ownership  was  In  the  husband.  Kennebec  Savings 
Bank  v.  Fogg,  88  Me.  874;  S.  C,  22  Atl.  Rep'r,  281.  So  when  a  bank  deposit  book 
designates  the  depositor  as  trustee  for  another,  the  book  is  not  conclusive  evi- 
dence  of  the  trust.  Parkman  v.  Suffolk  Savings  Bank,  151  Mass.  218;  S.  C,  24 
N.  E.  Rep'r,  48.  See,  also,  Robinson  v.  Ring,  72  Me.  140;  Marcy  v.  Amazeen,  61 
N.  H.  181.  In  an  action  for  money  so  deposited  by  plalntiff*s  intestate,  evi- 
dence that  intestate  had  deposited  in  his  own  name  the  full  amount  allowed 
by  the  rules  of  the  bank  is  admissible,  as  offering  a  possible  explanation  for 
the  form  in  which  the  deposit  in  controversy  was  made,  other  than  an  intent 
to  make  a  gift.  Parkman  v.  Suffolk  Savings  Bank,  151  Mass.  218;  S.  C,  24 
N.  E.  Rep'r,  48. 

In  an  action  for  moneys  deposited  with  defendant  bank,  it  appeared  that 
the  deposits  stood  in  the  name  of  plaintiff,  and  that  a  deposit  book  had  been 
issued  in  her  name.  She  testified  that  some  of  the  deposits  were  of  her 
money,  and  that  other  deposits  were  of  money  given  her  by  her  father.  The 
latter  had  possession  of  the  bank  book,  and  drew  on  her  account,  but  there 
was  evidence  that  plaintiff  had  no  knowledge  of  payments  to  the  father. 
Held,  that  the  question  as  to  the  ownership  by  plaintiff  of  such  deposits  should 
have  been  left  to  the  jury.  Dickinson  v.  Leominster  Savings  Bank,  152  Mass. 
49;  S.  C,  25  N.  E.  Rep'r,  12. 

6.  Negotiability  of  orders  upon  savings  banks. — An  order  on  a  savings 
bank  bore  upon  its  face  memoranda  showing  that  it  was  drawn  on  a  specially 
deposited  fund  held  by  the  bank  subject  to  certain  rules  and  regulations  in 
force  between  it  and  the  depositor,  requiring  previous  notice  of  depositor's  in- 
tention to  draw  upon  the  fund,  return  of  the  notice  ticket,  with  the  order  to 
pay,  and  presentation  of  the  deposit  book,  before  payment  could  be  required. 
Held,  that  the  order  was  non-negotiable.  Iron  City  National  Bank  y.  McCord, 
189  Penn.  St,  52;  S.  C,  21  Atl.  Rep'r,  143. 
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Snidkb's  Sons  Co.  v.  Tbot. 

(Sapreme  Court  of  Alabama,  Deo.  18*  1880.) 

1.  Ck>RFORATiON8  DB  FACTO.  How  CONBTITUTBD.  A  corporation  defocto 
exists  when,  from  irregularity  or  defect  in  its  orgaoizatioa  or  constitutioa,  or 
from  some  omission  to  comply  witli  the  cooditioad  precedent,  a  corporation  de 
jure  is  not  created,  bat  there  has  been  a  colorable  compliance  with  the  re- 
quirements  of  some  law  under  which  one  association  might  be  lawfully  in- 
corporated for  the  purposes  and  with  the  powers  assumed,  and  a  user  of  the 
rights  claimed  to  be  conferred  by  the  law. 

2.   Ck)NTRACT  WITH  DB  PACTO  Ck>BP0RATI0N.       LIABILITY  OP  BrTOCEHOLDRBS 

AS  PABiNBRS.  A  person  who  has  entered  into  a  contract  with  a  de  fcusto  cor- 
poration in  its  corporate  name  and  capacity,  cannot  in  the  absence  of  any 
averment  of  fraud,  afterward  disregard  the  existence  of  the  corporation  and 
sue  the  stockholders  individually  as  partners  on  the  contract. 

APPEAL  from  circuit  court,  Montgomery  county,  John  P. 
Hubbard,  judge. 
This  action  was  brought  by  the  appellant,  against  appellee,  and 
sought  to  recover  for  goods  sold  to  the  Dispatch  Publishing  Com- 
pany. The  facts, are  sufficiently  set  forth  in  the  opinion.  To 
the  complaint  the  defendant  interposed  a  special  plea,  the  sub* 
stance  of  which  is  shown  by  the  opinion,  and  the  plaintiff  de* 
murred  to  this  plea.  On  the  consideration  of  the  demurrer  the 
court  overruled  it,  to  which  the  plaintiff  duly  excepted  ;  and,  the 
plaintiff  refusing  to  plead  further,  judgment  was  entered  for  the 
defendant.  The  plaintiff  now  appeals,  and  assigns  the  ruling  of 
the  court  on  the  demurrer  and  the  judgment  rendered  as  error. 

E.  P.  Morrisaett  for  appellant.  Tompkins  <6  Troy  for  ap- 
pellee. 

Clopton,  J.  A  corporation  defdcto  exists  when,  from  irregu- 
larity or  defect  in  the  organization  or  constitution,  or  from  some 
omission  to  comply  with  the  conditions  precedent,  a  corporation 
dejure  is  not  created,  but  there  has  been  a  colorable  compliance 
with  the  requirements  of  some  law  under  which  an  association 
might  be  lawfully  incorporated  for  the  purposes  and  with  the. 
powers  assumed,  and  a  user  of  the  rights  claimed  to  be  conferred 
by  the  law,  when  there  is  an  organization  with  color  of  law,  and 
the  exercise  of  corporate  franchises  and  functions.  M.  E.  Church 
V.  Pickett,  19  N.  Y.  482 ;  Stout  v.  Zulick,  48  N.  J.  Law,  599 ;  7 
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Atl.  Bep'r,  362.  The  enabling  law  nnder  which  a  corporation 
for  the  purposes  and  objects  of  the  Dispatch  Publishing  Com- 
pany, and  with  the  powers  assumed,  might  have  been  lawfully 
created  at  that  time,  is  contained  in  sections  1803-1812  of  the 
Code  of  1876,  and  the  amendatory  acts,  which  authorize  and  pro- 
vide for  the  incorporation  of  two  or  more  persons  desirous  of 
forming  a  private  corporation  for  the  purpose  of  carrying  on  any 
industrial  or  other  lawful  business  not  otherwise  specially  pro- 
vided for  by  law.  Acts  1882-83,  p.  40.  The  plea  avers  that  de- 
fendant and  two  other  named  persons  filed,  September  2, 1885,  with 
the  judge  of  probate  of  Montgomery  county,  a  written  declaration, 
signed  by  themselves,  setting  forth  substantially  the  matters  re- 
quired by  the  statute,  except  the  residences  of  the  persons ;  that 
they  organized  by  the  election  of  three  dii^ectora,  and  commenced 
and  continued  to  do  business  in  a  corporate  capacity,  and  were  so 
doing  business  when  the  debt  sued^  for  was  contracted.  If  the 
averments  of  the  plea  be  true,  the  truth  of  which  is  admitted  by 
the  demurrer,  the  Dispatch  Publishing  Company  was  an  associa- 
tion having  capital  stock  divided  into  shares,  organized  by  the 
election  of  officers,  and  transacting  business,  and  exercising  fran- 
chises, functions  and  powers,  after  an  attempted  incorporation,  as 
if  it  were  a  corporation  dejure^  a  colorable  compliance  with  the 
requirements  of  an  existing  and  enabling  law,  and  user  of  the 
rights  claimed  to  be  conferred  thereby,  the  essential  elements  of 
a  corporation  defaeto.  Central  A.  &  M.  Assn.  v.  Alabama  G. 
L.  Ins.  Co.,  70  Ala.  120. 

4-ppellant  seeks  by  the  action  to  hold  defendant,  who  was  a 
member,  liable  as  a  partner  for  paper  and  other  supplies  sold  to 
the  Dispatch  Publishing  Company.  Whether  the  shareholders 
in  a  corporation  de  facto  are  individually  liable  for  the  corporate 
debts,  in  the  absence  of  fraud  or  a  statute,  is  a  question  as  to 
which  the  authorities  are  in  direct  antagonism.  In  Cook  Stocks, 
§  223,  the  doctrine  asserted  is :  "  A  corporate  creditor,  seeking  to 
enfoHie  the  payment  of  his  debt,  may  ignore  the  existence  of  the 
corporation,  and  may  proceed  against  the  supposed  stockholders 
as  partners,  by  pr ovins:  that  the  prescribed  method  of  becoming 
incorporated  was  not  complied  with  by  the  company  in  question." 
The  leading  cases  supporting  this  doctrine  are  Bigelow  v.  Greg- 
ory, 73  111.  197;  Abbott  v.  Smelting  Co.,  4  Neb.  416 ;  Gamett 
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V,  Richardson,  35  Ark.  144 ;  Ferris  v.  Thaw,  72  Mo.  446 ;  Ride- 
Hour  V.  May,  40  Ohio  St.  9  ;  Coleman  v*  Coleman,  78  Ind.  344. 
We  have  omitted  reference  to  a  few  cases,  sometimes  cited,  for 
the  reason  that  either  the  qnestion  of  liability  as  partners  was 
not  before  the  conrt,  as  in  Blanchard  v.  KauII,  44  Cal.  440,  or 
the  debt  was  contracted  before  any  steps  were  taken,  other  than 
the  mere  filing  of  a  certificate,  towards  organization,  as  in  Bergen 
V.  Fishing  Co.  (N.  J.),  3  Atl.  Rep'r,  404,  or  it  was  contracted  after 
the  expiration  of  the  charter  by  its  own  limitation  without  reor- 
ganization, as  in  Bank  v.  Landon,  45  N.  Y.  410.  In  the  case 
last  cited,  the  shareholders  entered  into  a  special  agreement,  which 
by  its  terms  created  a  partnership  as  to  third  persons. 

In  2  Morawetz  Private  Corporations,  section  748,  the  doctrine 
is  stated  as  follows :  "  If  an  association  assumes  to  enter  into  a  con- 
tract in  a  corporate  capacity,  and  the  party  dealing  with  the  as- 
sociation contracts  with  it  as  if  it  were  a  corporation,  the  individual 
members  cannot  be  charged  as  parties  to  the  contract,  either  sever- 
ally or  jointly  or  as  partuers."  The  foUowiug  cases  maintain  the 
doctrine  that  the  members  of  a  corporation  defcboto  cannot  be  held 
liable  as  partners  for  the  corporate  debts :  Fay  v.  Noble,  7  Cush. 
188;  Bank  v.  Almy,  117  Mass.  476 ;  Stout  v.  Zulick,  48  N.J. 
Law,  599;  7  Atl.  Rep'r,  362 ;  Bank  v.  Padgett,  69  Ga.  164;  Bank 
v.  Stone,  38  Mich.  779;  Humphreys  v.  Mooney,  5  Colo.  282; 
Bank  v.  Walker,  66  N.  T.  424 ;  Coal  Co.  v.  Maxwell,  22  Fed. 
Rep'r,  197;  Whitney  v.  Wyman,  101  U.  S.  392. 

The  plea  and  demurrer  do  not  raise  the  question  of  the  liability 
of  the  supposed  stockholders,  as  partners,  where  there  has  been 
no  intention  or  attempt  to  incorporate,  where  they  are  acting  as  a 
body  corporate  without  even  color  of  legislative  authority,  by 
sheer  usurpation.  The  plea  avers  that  the  debt  sued  for  was 
contracted  by  the  Dispatch  Publishing  Company,  which  is  alleged 
to  have  been  a  de  facto  corporation,  and  that  plaintiff  sold  the 
goods  to,  and  contracted  with,  the  company  as  a  corporation, 
knowing  that  it  was  doing  business  as  such.  The  question  before 
us,  and  the  only  question  we  propose  to  decide,  is  whether,  there 
being  no  fraud  alleged,  nor  statute  making  the  stockholders  in- 
dividaally  liable,  a  creditor,  who  has  dealt  with  a  de  facto  corpora- 
tion as  a  corporation,  who  has  entered  into  contractual  relations 
with  it  in  its  corporate  name  and  capacity,  can  disregard  the  ex- 
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iiteaoe  erf  the  corpo'^cioa,  aad,  decting  to  treat  it  as  a  putner- 
flrip,  eofuree  the  ooilectioa  of  his  debt  fioni  the  stockholders  ia- 
diridoaily }     The  eooflictiog  authorities  afford  aid  in  the  solatioa 
of  this  question,  oolj  so  far  as  their  opinions  mar   be  in  accord 
with  settled  principles  and  sustained  bj  read«>n.     Thoogh  it  is  an 
undecided  question  in  this  state,  principles  have  be^Ti  well  settled 
^ich  mfLteriMv  bear  np>'>n  the  inqiirr,  and  mark    the  waj  to  a 
correct  conclasion.     Corp^^rat ions  mar  exl^sl  triiher  d^jure  or  de 
fado.     If  of  the  latter  class,  they  are  under  the  protection  of  the 
same  law,  and  goremed  by  the  same  Ieg:il  principles  as  those  of 
the  former,  so  long  as  the  state  aoqniesces  in  their  existence  and 
exercise  of  corporate  f auctions.     A  prirate  citizen,  whose  rights 
are  not  inraded,  and  who  has  no  cause  of  complaint,  has  no  right  to 
inqnire  collaterally  into  the  I^ality  of  its  existence.      This  can 
on  I J  be  done  in  a  direct  proceeding  on  tiie  part  of  the  state,  from 
^whom  is  derived  the  right  to  exist  as  a  corporation,  and  whose 
authority  is  usnrped.      This  principle  was  clearly  and  emphatic- 
ally declared  in  Lehman  v.  Warner,  61  Ala.  455,  in  the  following 
language :     *^  The  corporation  must  of  necessity  be  presumed  to 
be  rightfully  in  possession  of  the  franchise,  and  rightfully  to  ex- 
ercise the  power  which  the  legislatire  grant  confers.      Individual 
right  is  not  invaded,  if  the  negative  is  true  in  fact,  and  there  is 
usurpation.     It  is  the  state  —  the  sovereign  —  whose  rights  are 
invaded  and  whose  authority  is  usurped.     The   individual   could 
not  create  the  corporation,  could  not  grant,  de&ne,  limit  its  powers, 
and  no  grant  of  these  by  the  sovereign  can  lessen  his  rights.  There 
can  consequently  be  no  cause  of  complaint  by  the  citizen,  and  no 
riglit  to  inquire  whether  corporate  existence  is  rightful  de  Jure 
or  merely  colorable.'*     Taylor  Corp.,  §  145  ;  4  Amer.  &  Eng.  Enc. 
Law,  198.   The  creditor  cannot  proceed  against  the  stockholders  as 
partners,  without  proving  non-compliance  with  prescribed  condi- 
tions precedent,  thus  inquiring  collaterally,  not  into  the  fact,  but 
the  legality,  of  its  existence. 

It  is  also  an  established  rule  of  general  appplication,  that  a 
party  who  contracts  with  a  corporation,  exercising  corporate  pow- 
ers and  performing  corporate  functions,  existing  as  a  did  facto 
corporation,  in  its  corporate  name  and  capacity,  will  not  be  per- 
mitted in  a  suit  on  the  contract  to  deny  and  disprove  the  rightful- 
ness of  its  existence.  4  Amer.  &  Eng.  Enc.  Law,  198.   In  Swart- 
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wout  V.  Kailroad  Co.,  24  Mich.  390,  Cooley,  J.,  declares  the  rale 
as  follows:  '^  Where  there  is  thus  a  corporation  ds  facto^  with  no 
want  of  legislative  power  to  its  dae  and  legal  existence,  when  it 
is  proceeding  in  the  performance  of  corporate  functions,  and 
the  public  are  dealing  with  it  on  the  snpposition  that  it  is  what  it 
professes  to  be,  and  the  questions  are  only  whether  there  has  been 
exact  regularity  and  strict  compliance  with  the  provisions  of  the 
law  relating  to  corporations,  it  is  plainly  a  dictate  alike  of  justice 
and  public  policy,  that,  in  controversies  between  the  de  facto 
corporation  and  those  who  have  entered  into  contract  relations 
with  it,  as  corporators  or  otherwise,  such  questions  should  not  be 
suffered  to  be  raised."  The  general  rule  is  thus  stated  by  Brick- 
ell,  C.  J.:  "  Whoever  contracts  with  a  corporation  in  the  use  of 
corporate  powers  and  franchises,  and  within  the  scope  of  such 
powers,  is  estopped  from  denying  the  existence  of  the  corpora- 
tion,  or  inquiring  into  the  regularity  of  the  corporate  organization, 
when  an  enforcement  of  the  contract,  or  of  rights  arising  under 
it,  is  sought."  Cahall  v.  Association,  61  Ala.  232  ;  Central  A.  <& 
M.  Assn.  V.  Alabama  G.  L.  Ins.  Co.;  70  Ala.  120 ;  Schloss  v. 
Trade  Co.,  87- Ala.  411;  6  South.  Rep'r,  360.  It  is  conceded  that 
the  rule  has  been  invoked  and  applied  most  frequently  in  suits 
against  the  stockholders  or  corporation,  or  persons  who  have  con-  • 
tracted  with  it,  where  the  stockholder,  or  corporation,  or  person, 
is  seeking  to  avoid  a  liability  by  denying  the  legality  of  the  cor- 
porate organization.  But  why  should  it  not  be  applicable  in 
other  cases  ?  Why  should  the  stockholder  be  estopped  in  a  suit 
by  a  creditor  of  an  insolvent  corporation  to  require  payment  of 
his  unpaid  subscription,  and  the  creditor  allowed  to  ignore  the 
existence  of  the  corporation,  and  proceed  against  the  stockholder  as 
a  partner  ?  Why  should  not  the  estoppel  be  mutual  ?  Taylor,  in  his 
work  on  Corporations,  section  148,  having  stated  the  general  rule, 
that  a  corporation,  when  sued  on  its  contract,  and  the  person  who 
contracted  with  it,  when  sued  on  his  contract,  is  estopped  to  deny 
its  legal  incorporation,  adds :  ^'  Furthermore,  persons  who  have 
contracted  with  a  corporation  as  such,  and  have  acquired  claims 
against  it,  are  estopped  from  denying  its  corporate  existence  for 
the  purpose  of  holding  its  shareholders  liable  as  partners."  And 
the  same  rule  was  applied  in  several  of  the  cases  cited  above,  in 
which  a  corporate  creditor  was  seeking  to  hold  the  stockholder 
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liable  as  a  partner  for  a  corporate  debt.  The  abrogation  of  the 
forgoing  well-eBtablished  rale  is  the  logical  seqaence  of  maintain- 
ing a  soit  bj  a  creditor  of  a  (2^  facto  corporation,  charging  the 
stockholders  as  partners. 

Another  consideration.  Section  8,  article  14,  of  the  constitntion, 
declares:  ^'  In  no  case  shall  any  stockholder  be  individually  liable 
otherwise  than  for  the  unpaid  stock  owned  by  him  or  her."  Ex- 
emption from  liability  other  than  for  unpaid  stock  is  the  declared 
policy  of  the  state.  It  cannot  be  imposed  by  legislation  or  by 
the  judgment  of  a  court.  In  view  of  the  constitutional  provision 
it  is  manifest  that  the  shareholders  of  the  Dispatch  Publishing 
Company  intended,  by  the  attempt  to  incorporate,  to  avoid  indi- 
vidual liability  for  the  debts  contracted  by  the  corporation.  When 
a  party  deals  and  contracts  with  a  corporation  as  corporators,  ex- 
emption from  individual  liability  enters  as  an  element  of  the 
contract.  It  is  true  that  the  liability  of  persons  associated  in 
an  enterprise  or  adveuture  is  not  determinable  by  the  name 
they  may  assume,  but  by  the  legal  consequences  of  their  acts.  A 
partnership  may  arise  as  to  third  persons  by  mere  operation  of 
law,  and  contrary  to  the  intention  of  the  parties,  but,  to  have  the 
effect,  the  elements  essential  to  constitute  a  partnership  as  to  third 
persons  must  exist.  A  corporation  de  facto  has  an  independent 
etatuSy  recognized  by  the  law  as  distinct  from  that  of  its  members. 
A  partnership  is  not  the  necessary  legal  consequence  of  an  abor- 
tive attempt  at  incorporation.  As  said  in  Fay  v.  Koble,  supra: 
^'  Surely,  it  cannot  be,  in  the  absence  of  all  fraudulent  intent,  that 
such  a  legal  result  follows  as  to  fasten  on  parties  involuntarily 
for  such  a  cause,  the  enlarged  liability  of  copartners,  a  liability 
neither  contemplated  nor  assented  to  by  them.  The  statement 
of  the  proposition  carries  with  it  a  sufficient  refutation."  Main- 
tenance of  such  suit  involves  judicial  nullification  of  franchises 
and  powers  enjoyed  and  exercised  by  a  ^  facto  corporation  as  a 
distinct  entity  recognized  by  the  law,  acquiesced  in  by  the  state; 
defeats  the  corporate  character  of  the  contract ;  changes  the  rela- 
tion from  that  of  stockholders  to  that  of  partners ;  substitutes 
other  and  new  parties  to  the  contract ;  effects  the  imposition  of 
an  enlarged  liability,  which  they  did  not  assume,  but  intended  to 
avoid,  so  understood  by  the  creditor  when  he  contracted  the  debt 
with  the  corporation  as  such.     The  contract  is  valid  and  binding 
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on  the  corporation,  which  the  creditor  trusted.  No  injustice  is 
done  him,  for  all  his  rights  and  remedies  are  preserved  by  the 
principle,  that  the  corporation  and  the  shareholder  are  estopped 
from  denying  its  legal  existence,  as  against  him.  It  will  not  an- 
swer to  say  that  he  is  not  repudiating,  bat  enforcing,  the  contract. 
He  repudiates  the  party,  the  corporation,  with  which  he  made 
the  contract,  and  seeks  its  enforcement  against  parties  who  never 
entered  into  contractual  relation  with  him.  The  doctrine  that  a 
creditor  who  has  dealt  with  a  de  facto  corporation  in  its  corporate 
capacity  cannot  charge  the  stockholders  as  partners  with  the  cor- 
porate debt,  there  being  no  fraudulent  intent  alleged  and  proved, 
seems  to  us  to  be  sustained  by  the  weight  of  authority,  maintained 
by  stronger  reasoning  consistent  with  well-settled  principles,  and 
in  harmony  with  the  policy  of  the  state.      Affirmed.^ 

Oorporations  de  facto. — The  sabject  of  de  facto  corporations  is  f  ally  considered 
in  note  to  Vanneman  ▼.  Yoanff,  8  Am.  R.  R.  &  Corp.  Rep.  060.  We  note  the 
foHowing  recent  decisions:  A  stockholder  cannot  be  snod  individaalij  for  the 
price  of  goods  sold  tu  a  defaeto  corporation  as  such  on  the  ground  tliat  it  was 
not  legaUj  incorporated.  Cory  y.  Lee,  (Ala.)  8  South.  Rep'r,  694.  A  cer- 
tificate of  incorporation  provided  that  the  corporate  affairs  should  be  con- 
trolled by  its  president,  vice-president  and  attorney,  instead  of  providing 
for  a  board  of  directors  or  trustees,  as  required  by  General  Statutes  Colorado 
1888,  section  288,  held  insufficient  to  create  a  corporation  dejure;  also  that  one 
who  signed  such  certificate,  conveyed  property  to  the  company,  and  acted  as 
one  of  its  officers,  was  estopped  from  denying  its  de  facto  existence.  Bates  v. 
Wilson,  14  Colo.  140;  24  Pac.  Rep'r,  99.  See,  also,  Baltimore,  etc,  R.  Co.  ▼. 
Fifth  Baptist  Church,  187  U.  S.  668  ;  11  Sup.  Ct.  Rep'r,  186. 
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(Supreme  Court  of  MlnuMota,  Jan.  16, 18P1.) 
1.   COBPORATIOK.      LbASB  OF  ALL  ITS  PROFERTT  TO  FORBIGN  COBPORATION. 

Rtohts  OF  8T0CKH0LDBRS.  A  resolatiou  of  a  board  of  directors  of  a  domestif 
corporation  contemplated  (if  ratified  at  a  meeting  of  stockholders  called  foi 
that  purpose)  a  transfer  of  its  property  and  a  surrender  of  the  management  ot 
hs  business  to  a  foreign  corporation  for  the  period  of  twenty-five  years,  in 
consideration  of  a  specified  percentage  of  the  proceeds  to  be  paid  by  the  latter. 
Held,  that  at  the  suit  of  a  non -assenting  stockholder  of  the  domestic  corpora- 
tian,  sndi  contemplated  acts  should  be  enjoined. 

*  Reported  In  8  So.  Rep*r,  068. 
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APPEAL  from  district  court,  Hennepin  county,  Lochren  and 
Smith,  judges. 

Hart  <&  Brewer  and  C.  J.  JSarUeson  for  appellants.  Oro98^ 
Carlton  dk  Cross  {J.  M.  Shaw  of  counsel)  for  respondent. 

!Diokinson,  J.  The  Minneapolis  Electro  Matrix  CJompany  is  a 
Minnesota  corporation,  of  which  the  plaintiff,  and  the  several  in- 
dividual  defendants  who  have  answered  in  this  action,  are  the 
stockholders  and  directors.  The  American  Electro  Matrix  Com- 
pany is  a  fprei^  corporation,  organized  and  existing  under  the 
general  laws  of  the  State  of  New  Jersey.  For  the  sake  of  brevity, 
the  former  corporation  will  be  hereinafter  designated  as  the 
**  Minneapolis  Company  "  and  the  latter  as  the  *'  American  Com- 
pany." The  case  is  here  on  appeal  by  the  Minneapolis  Company 
and  the  individual  defendants  above  referred  to,  from  an  order 
refusing  to  dissolve  a  temporary  injunction.  Speaking  compre- 
hensively, it  may  be  said  that  the  injunction  restrained  the  Min- 
neapolis Company  and  the  individual  defendants,  its  directors 
and  stockholders,  from  carrying  into  effect  a  resolution  of  the 
board  of  directors,  which,  as  set  forth  in  the  answers  of  the  ap- 
pellants, was  as  follows :  ^^  Sesolved,  that  the  directors  of  the 
Minneapolis  Electro  Matrix  Company  recommend  to  the  stock- 
holders of  the  company  the  adoption  of  the  following  proposition 
from  the  American  Electro  Matrix  Company:  'That  theMinneap- 
olis  Electro  Matrix  Company  lease  for  twenty-five  years  whatever 
rights  and  property  of  every  description  it  has  under  the  laws  of 
Minnesota  a  right  to'  lease,  to  the  American  Electro  Matrix  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey,  upon  the  following  terms,  namely :  The  American  Elec- 
tro Matrix  Company  shall  assume  and  pay  all  indebtedness  of  this 
company,  and  meet  all  obligations  arising  under  any  contracts 
made  by  it ;  shall  furnish  all  capital  that  may  be  required  for  the 
prompt  prosecution  of  its  patent  applications,  interferences  or 
other  suits,  for  the  speedy  development  of  its  business  in  this 
country,  for  the  negotiation  of  franchises  in  foreign  countries  on 
the  best  possible  terms,  and  for  the  manufacture  of  machines  in 
the  most  speedy  and  perfect  manner ;  shall  bring  into  the  direc- 
tion and  practical  management  men  of  high  reputation  and  busi- 
ness experience,  and  shall  enlist  in  the  different  states  the  active 
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co-operation  of  efficient  men,  through  organization  of  f  rancliise 
companies  or  otherwise  if  more  desirable  arraDgements  for  the 
interests  of  this  company  can  be  made ;  and  shall  pay  to  the 
Minneapolis  Electro  Matrix  Company  one-half  of  the  net  receipts 
from  all  sources,  after  deducting  all  expenditures  under  the  pro- 
visions of  this  lease.'  Eesolved,  that  T.  C.  Bates,  Erastus  Wi- 
man  and  C.  W.  Davidson  be  a  committee  to  prepare  in  confer- 
ence with  the  American  Electro  Matrix  Company,  and  with  the 
advice  of  Duncan,  Curtis  &  Page,  on  behalf  of  this  company,  a 
lease  in  accordance  with  the  above  terms,  to  be  executed  on  behalf 
of  this  company  by  its  Officers  upon  the  approval  of  the  stock- 
holders at  a  meeting  hereby  called  to  be  held  at  Minneapolis." 
After  the  adoption  of  these  resolutions,  a  meeting  of  the  stock- 
holders was  called  to  take  action  upon  this  matter.  By  the  in- 
junction, as  subsequently  modified,  the  Minneapolis  Company  and 
its  directors  were  restrained  from  executing  a  lease  or  transfer  of 
its  franchises  or  property  to  the  American  Company,  and  the 
stockholders  were  enjoined  from  voting  to  ratify  any  such  lease 
or  transfer ;  but  it  was  expressly  provided  that  the  corporation 
should  not  be  thereby  prohibited  from  carrying  on  its  ordinary 
and  lawful  business  through  its  board  of  directors  and  its  officers 
in  its  accustomed,  usual  and  lawful  manner,  retaining  to  itself 
the  control  and  management  of  its  affaira.  The  facts  bearing 
upon  the  propriety  of  the  injunction  are  disclosed  only  so  far  as 
.  as  they  are  set  forth  in  the  pleadings. 

The  precise  purposes  for  which  the  Minneapolis  Company  was 
organized  are  not  stated  in  the  pleadings  of  either  party.  The 
facts  are  disclosed,  however,  that  the  corporation  owns  valuable 
patents  for  a  new  system  of  printing,  which  it  purchased  by  the 
issue  of  the  entire  amount  of  its  authorized  capital  stock — 
$1,000,000;  and  the  answers  of  the  defendants  justify  the  infer- 
ence that  the  proper  business  of  the  corporation  consisted  in  part, 
if  not  principally,  in  the  construction  of  machines  or  apparatus 
for  printing,  under  such  patents,  and  in  introducing  them  into 
use  by  others  so  as  to  derive  a  royalty  therefrom.  But  however 
this  may  be,  and  whatever  may  have  been  the  particular  nature 
and  scope  of  the  purposes  for  which  this  organization  was  effected, 
we  are  of  the  opinion  that  the  learned  judges  of  the  district  court 

WOTe  right  in  considering  the  acts  to  which  the   injunction  was 
VOL.  rv.— 5 
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directed  as  being  a  violation  of  the  legal  rights  of  the  plaintiff  as 
a  stockholder  of  the  corporation,  in  that  the  carrying  into  effect 
of  what  was  contemplated  in  these  resolutions  would  have  been 
subtantiallj  a  sarrender  and  transfer  of  the  property  and  business 
of  the  Minneapolis  Company  to  another  and  foreign  corporation; 
not  for  the  purposes  of  winding  up  the  affairs  of  the  former,  and 
distributing  its  property  to  those  who  would  in  that  event  be  en- 
titled to  it,  but  in  order  that  the  basiness  which  this  corporation 
was  organized  to  prosecute  might  be  for  the  period  named  carried 
on  by  the  foreign  corporation,  in  consideration  of  a  percentage  of 
the  proceeds  of  the  business  to  be  paid  by  it.  That  such  was  the 
purpose  contemplated  seems  very  apparent  from  the  terms  of  the 
resolution  above  recited.  It  is  to  be  assumed  from  the  pleadings 
and  from  the  resolution  itself  that  this  corporation  was  organized 
for  the  purpose  of  carrying  on  some  business,  whatever  its  precise 
nature  may  have  been,  and  tlie  i*esolution  discloses  the  purpose  that 
for  the  period  of  twenty-five  years  such  business  should  not  be 
conducted  by  the  Minnesota  corporation,  but  that  it  should  be 
taken  up  and  carried  on  solely  by  the  American  Company.  As  justi- 
fying these  conclusions,  it  is  only  necessary  that  attention  be  di- 
rected to  the  facts  that  the  transfer  of  rights  and  property  is  to  be 
for  the  period  of  twenty-five  years;  that  the  American  Company  is 
to  assume  and  pay  all  the  debts  and  perform  all  the  contract  obliga- 
tions of  the  Minneapolis  Company :  shall  furnish  the  capital  for  the 
prosecution  of  the  patent  applications  of  the  domestic  corporation, 
for  the  conduct  of  its  suita,  tne  speedy  development  of  its  busi- 
ness, for  the  negotiation  of  franchises,  the  manufacture  of  ma- 
chines, and  to  pay  to  the  Minnesota  corporation,  whose  continued 
existence  is  plainly  contemplated,  a  specified  percentage  of  the 
proceeds  of  the  business.  Other  provisions,  recited  above,  but 
not  here  again  referred  to,  go  tosupport  the  conclusions  announced. 
We  need  not  inquire  how  far,  or  under  what  circumstances, 
considerations  of  public  policy  and  of  the  general  interests  of  the 
state  may  affect  the  right  of  a  corporation  to  discontinue  the  busi- 
ness for  which  it  was  created,  and  to  surrender  to  another  corpora- 
tion its  property  and  the  conduct  of  such  business.  We  do  decide 
that  such  a  surrender  of  the  property,  and,  so  far  as  possible,  of 
the  functions,  of  a  corporation,  in  order  that,  while  it  is  to  still 
continue  in  existence,  its  business  may  be  carried  on  by  ajiother 
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corporation,  to  which  such  transfer  is  made,  wonld  violate  the 
rights  of  a  non-assenting  stockholder  arising  from  the  contract, 
implied  if  not  expressed,  in  the  creation  of  snch  an  organization ; 
and  he  would  be  entitled  to  have  snch  acts  restrained  by  injunc- 
tion.  Stewart  v.  Transportation  Co.,  17  Minn.  372,  398  (Gil. 
848) ;  Cook  Stocks,  §§  667,  668 ;  1  Mor.  Priv.  Corp.,  g§  413, 
416;  Black  v.  Canal  Co.,  24  N.  J.  Eq.  456;  Zabriskie  v.  Rail- 
road, 18  N.  J.  Eq.  178 ;  Abbot  v.  Rubber  Co.,  33  Barb.  678 ; 
Middlesex  R.  Co.  v.  Boston  &  0.  R.  Co.,  115  Mass.  347. 

In  the  absence  of  express  provision  to  the  contrary,  it  is  to  be 
considered  as  the  law  concerning  business  corporations  that  their 
afFairs  are  to  bo  managed  in  the  interest  of  their  stockholders,  and 
bj  directors  or  agents  appointed  by  them.  This  is  to  be  taken  to 
be  implied  in  the  contract,  unless  in  some  manner  a  different  in- 
tention is  expressed.  It  is  not  to  be  inferred  from  the  pleadings 
in  this  case,  even .  if  such  a  thing  be  possible,  that  the  original 
purposes  of  this  corporation  may  have  included  the  project  of  sur- 
rendering its  business  to  some  other  corporation,  to  be  carried  on 
for  a  period  of  years  by  the  latter,  under  the  direction  and  con- 
trol of  its  officers  and  stockholders,  the  stockholders  of  the  com- 
pany thus  transferring  its  business  having  no  voice  in  the  selection 
of  such  officers  nor  in  the  management  of  the  business.  If  in  fact 
the  contract  involved  in  the  corporate  organization  did  express 
any  such  extraordinary  purpose  as  the  committing  of  the  business 
and  interests  of  this  company  to  the  sole  management  and  control 
of  strangers  to  this  corporation  and  its  stockholders,  for  a  period 
of  twenty-five  years,  we  think  that  it  was  incumbent  upon  the  de- 
fendants, upon  this  motion  to  dissolve  the  injunction,  to  show  that 
fact  by  presenting  the  articles  of  incorporation. 

The  order  appealed  from  is  affirmed.* 

Power  of  diroctors  or  m^oiity  of  stookholdeni  to  lease  or  seU  property 
essential  to  the  oorporate  purposes. —  Whether  a  majority  of  the  directors  or 
stockholders  of  asolveot  trading  or  manufacturing  corporation  may,  in  the  ab- 
sence of  special  statutory  authority,  wind  up  its  affairs  and  abandon  its  fran- 
chises, is  a  question  upon  which  there  is  some  difference  of  opinion.  Treads 
well  y.  Salisbury  Manuf.  Co.  7  Gray,  893  ;  McCurdy  ▼.  Myers,  44  Penn.  St. 
586 ;  Merchants  &  Planters'  Line  ▼.  Wagoner,  71  Ala.  581 ;  Mobile  &  Ohio 
B.  Co.  ▼.  Steele,  29  Ala.  578 ;  Curien  v.  Santini,  16  La.  Ann.  27 ;  Cook 
Stocks,  etc,  g  680;  Taylor  Corp.,  §§  481,  610  ;  1  Mor.  Corp.,  g  418;  Angell  ft 
A.  Corp.,  §  772.    In  the  case  first  cited  the  court  says :  *'  But  we  entertain  no 

•  Beported  in  47  N.  W.  Bep'r,  797;  45  Mton.  8M. 
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doubt  of  the  right  of  a  corporation,  establiflhed  solelj  for  trading  and  mana- 
factaring  parposes,  by  a  vote  of  the  majority  of  their  stockholden,  to  wind 
up  their  affairs  and  close  their  bnsinese,  if  in  the  exercise  of  a  soand  discre- 
ion  they  deem  it  expedient  so  to  do.  At  common  law.  the  right  of  corpora- 
tions, acting  by  a  majority  of  their  stockholders,  to  sell  their  property  is  ab- 
solute, aud  is  not  limited  as  to  objects,  circamstances  or  quantity.  Angell  ft 
A.  Corp.  127  et  seq.;  2  Kent  Com.  (6th  ed.)  280;  Mayor,  etc,  of  Colchester  ▼. 
Lowton,  1  Ves.  &  B.  236, 240. 244;  Binney's  Case,  2  Bland.  142.  To  this  gene- 
ral rule  there  are  many  eiceptioos,  arising  from  the  nature  of  particular  cor- 
porations, the  purposes  for  which  they  were  created,  and  the  duties  and  lia- 
bilities  imposed  on  them  by  their  charters.  Corporations  established  for  objects 
quasi  public,  such  as  nulway,  canal  and  turnpike  corporations,  to  which  the 
right  of  eminent  domain  and  other  large  privileges  are  granted  in  order  to  ena- 
ble them  to  accommodate  the  public,  may  fall  within  the  exception;  as  also, 
charitable  and  religious  bodies,  in  the  administration  of  whose  affairs  the  com- 
munity or  some  portion  of  it'  has  an  interest  to  see  that  their  corporate  duties 
are  properly  discharged.  Such  corporations  may,  perhaps,  be  restrained  from 
alienating  their  property,  and  compelled  to  appropriate  it  to  specific  uses,  by 
mandamus  or  other  proper  process.  But  it  is  not  so  with  corporations  of  a 
private  character,  established  solely  for  trading  and  manufacturing  purposes. 
Neither  the  public  nor  the  lagidlature  have  any  direct  interest  in  their  business 
or  its  managemeot.  These  are  committed  solely  to  the  stockholde  rs,  who  have 
a  pecuniary  stake  in  the  proper  conduct  of  their  affairs.  By  accepting  a  char- 
ter they  do  not  undertake  to  carry  on  the  business  for  which  they  are  Incorpo- 
rated, indefinitely,  and  without  any  regard  to  the  condition  of  their  corporate 
property.  Public  policy  does  not  require  them  to  go  on  at  a  loss.  On  the  con- 
trary, it  would  seem  very  clearly  for  the  public  welfare,  as  well  as  for  the  in- 
terests of  the  stockholders,  that  they  should  cease  to  transact  business  as  soon 
as,  in  the  exercise  of  a  sound  judgment,  it  is  found  that  it  cannot  be  pru- 
dently continued.  If  this  be  not  so,  we  do  not  see  that  any  limit  could  be  put 
to  the  buslaesd  of  a  trading  corporation,  short  of  the  entire  lessor  destruction 
of  the  corporate  property.  The  stockholders  could  be  compelled  to  carry  it  on 
until  it  came  to  actual  insolvency.  Such  a  doctrine  is  without  any  support  in 
reason  or  authority."  Treadwell  &  Another  v.  Salisbury  Manufacturing  Co. 
&  Others.  7  Oray,  393.  404-405. 

This  case,  which  is,  perhaps,  the  strongest  one  cited  in  support  of  the  power 
of  the  majority  to  wind  up  a  corporatloo  in  Its  discretion,  nevertheless  impli- 
edly supports  the  doctrine  that  this  cannot  be  done  unless  the  affairs  of  the  cor- 
poration are  in  such  a  condition  as  renders  it  imprudent  or  of  doubtful  advan- 
tage to  continue  business.  See  Abbott  v.  Am.  Hard  Rubber  Co.,  83  Barb.  578, 
583;  Eean  v.  Johnson,  9  N.  J.  Eq.  401;  Zabriskie  y.  Hackensack  &  New  York 
R.  Co.,  18  N.  J.  Eq.  183  ;  Van  Schmidt  v.  Huntington,  1  Cal.  55. 

So  a  corporation,  acting  through  its  directors  or  a  majority  of  its  stockhold- 
ers, may  make  an  assignment  for  the  benefit  of  its  creditors,  or  turn  over  its 
property  in  payment  of  its  debts,  or  otherwise  dispose  of  it  for  that  purpose, 
Caltine  v.  Eagle  Bank,  0  Conn.  283;  Reich wald  v.  Commercial  Hotel  Co.,  106 
111.  439;  State  v.  Bank  of  Maryland,  6  G.  &  J.  205;  DeCamp  v.  Alward,  52 
Ind.  468;  Hill  v.  Fogg,  41  Mo.  663 ;  Kansas  City  Hotel  Co.  v.  Sauer,  65  Mo. 
279;  Chew  v.  EUingwood,  86  Mo.  260;  Hutchinson  v.  Green,  91  Mo.  867 ; 
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Sheldon  Hat  Blocking  Co«  ▼.  Elckemeyer  Hat  Blocking  Co.,  66  How.  Pr.  70; 
Dana  v.  Bank  of  U.  S.,  5  W.  &  S.  228;  Wilson  v.  Proprioton  of  Central 
Bridge,  9  R.  I.  590;  Hancock  ▼.  Holbrook,  9  Fed.  Rep'r,  853.  Bat  Bee  Smith 
▼.  New  York  Consol.  Stage  Co.,  18  Abb.  Pr.  419.  In  other  words,  a  corpora, 
tion  may  paj  its  debts,  or  provide  for  their  payment,  in  the  same  manner  as  an 
individnal,  and  the  directors  may  exercise  this  power  even  agunut  tl\e  protest 
of  the  stockholders.    Hutchinson  ▼.  Oreen,  91  Mo.  867. 

Except  in  the  cases  above  mentioned,  that  is,  either  for  the  purpose  of  wind- 
ing up  the  corporation  in  good  faith  or  for  paying  its  debts,  neither  the  direct- 
ors nor  a  majority  of  its  stockholders  have  power,  as  against  a  dissenting  mi- 
nority, by  sale  or  lease,  to  dispose  of  any  pan  of  the  corporate  property  which 
is  essential  to  enable  it  to  carry  on  its  business  or  fulfill  its  corporate  purposes. 
Bolllns  V.  Clay,  88  Me.  182;  Middlesex  Railroad  Co.  v.  Boston  &  Chelsea  R. 
Co.,  115  Mass.  347;  Matter  of  Franklin  Tel.  Co.,  119  Mass.  447:  Brewer  v. 
Boston  Theater,  104  Mass.  878;  New  Orleans,  eto.,  R.  Co.  v.  Harris,  27  Miss. 
517;  Bnford  v.  Keokuk  Northern  Line  Packet  Co.,  8  Mo.  App.  169;  Abbott  v. 
Am.  Hard  Rubber  Co.,  83  Barb.  578;  S.  C,  21  How.  Pr.  198,  and  20  How.  Pr. 
199;  Conro  v.  PoH  Henry  Iron  Co.,  12  Barb.  27;  Copeland  v.  Citizens'  Gas 
Light  Co.,  61  Barb.  60;  Kelly  v.  Mariposa  Land  &  Min.  Co.,  4  Hun,  682;  Troy, 
etc,  R.  Co.  V.  Boston,  etc.,  R.  Co.,  86  N.  Y.  107 ;  Abbott  v.  Johnstown,  etc.,  R. 
Co.,  80N.  Y.  27  ;  Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Black  v.  Del.  &  R.  Canal 
Co.,  24  N.  J.  Eq.  455,  reversing  22  N.  J.  Eq.  180  and  415;  Wilson  v.  Proprie- 
tors of  Central  Bridge,  9  R.  L  590;  Boston,  etc.,  R.  Co.,  v.  New  York,  etc.,  R. 
Co.,  13  R.  I.  260;  Lanman  v.  Lebanon  Valley  R.  Co.,  80  Penn.  St.  42;  Balliet 
v.  Brown,  103  Penn.  St.  546;  Oregon  Ry.,  etc.,  Co.  v.  Oregonian  Ry.  Co.,  180 
U.  S.  1;  Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290;  Thomas 
V.  Railroad  Co.,  101  U.  S.  71 ;  Erwin  v.  Oregon  Ry.,  etc..  Co.,  27  Fed.  Rep'r, 
625.    See,  also.  Central  Transportation  Co.  v.  Pullman  Palace  Car  Co.,  post. 

In  Buford  v.  Keokuk,  etc..  Packet  Co.,  3  Mo.  App.  159,  the  court  says  :  "It 
appeara  to  be  settled  as  a  general  rule  that  the  officers  of  a  corporation  cannot, 
against  the  wishes  of  a  single  stockholder,  convey  away  the  entire  property 
from  which  the  corporation  derives  its  emoluments,  and  which  is  essential  to 
the  business  purposes  of  its  organization.  The  right  of  the  stockholder  in 
this  regard  is  founded  upon  contract.  He  has  invested  his  means  upon  an 
agreement  with  his  f  ellow-corporators,  that  they  shall  be  devoted  to  promotion 
of  the  general  objects  defined  in  the  charter.  He  must  yield  to  the  will  of 
the  majority  in  whatever  conforms  to  the  tenor  of  this  agreement,  as  being 
directed  to  the  successful  prosecution  of  the  common  enterprise.  But,  when 
asked  to  submit  to  a  process  which  effectually  annihilates  the  enterprise,  and 
diverts  his  oontiibntion  into  a  channel  never  contemplated  by  him,  the  courts 
will  protect  him  to  the  letter  of  his  reserved  rights."  ♦  *  ♦  The  rule, 
however,  may  be  subjected  to  certain  modifications  in  the  application. 
CesmrUe  rcUione  ce9sat  lex.  The  contract  of  the  stockholder  cannot  imply  that 
the  business  of  the  corporation  must  be  persistently  kept  up,  to  the  ruin  of  all 
concerned.  The  underetanding  and  Intent  of  the  other  contracting  parties  must 
also  be  considered.  A  mine  worked  by  a  joint-stock  company  may  become  wholly 
exhausted.  A  willful  or  obstinate  stockholder  could  hardly  prevail  against 
the  majority,  who  should  determine  upon  a  sale  of  the  useless  machinery  for 
distribution  of  proceeds  to  creditors  and  stockholders,  rather  than  to  throw 
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away  all  their  remaining  capital  in  operating  it,  with  no  posalbilitj  of  benefi* 
dal  result."    Pagee  166-7. 

In  Abbott  y.  American  Hard  Rabber  Co.,  83  Barb.  678,  the  defendant  com- 
pany by  its  board  of  directors  transferred  all  its  property  and  patent  rights, 
except  its  real  estate  and  factory,  which  it  leased  to  the  pnrehasers  of  the 
property.  It  was  held  that  even  if  the  transaction  was  anthorized  by  a  major- 
ity of  the  stockholders,  the  transfer  was  void  as  to  stockholders  not  consentiug 
thereto.  The  court  says:  **I  do  not  think  the  directors,  even  with  the 
consent  *of  a  majority  of  the  stockholders,  had  a  right  as  against  stock- 
holders not  consenting,  thus  in  eflfect  to  discontinue  its  existence  an<l  de- 
feat tbe  object  of  its  organization.  I  must  assume  that  these  directors 
were  chosen  to  manage  tbe  business  of  the  corporation,  not  to  destroy 
and  end  it.  If  the  corporation  was  insolvent,  it  is  presumed  the  laws 
of  Connecticut  had  provided  a  mode  of  having  it  dissolved;  if  it  had 
good  cause  to  surrender  up  its  franchises  to  the  government,  it  is  pre- 
sumed the  laws  of  the  same  state  had  also  provided  for  that ;  but  I  cannot 
presume  that  the  directors,  or  a  majority  of  the  stockholders  of  this  corpora- 
tion, by  any  laws  of  Connecticut,  or  otherwise,  had  a  rigUt  thus,  by  voluntary 
sale,  to  discontinue  its  existence,  and  in  effect  surrender  its  franchise,  without 
consulting  the  government,  or  its  creditors,  and  without  the  consent  of  a 
minority  of  its  stockholders.  To  hold  that  the  directors  coald  thus' discon- 
tinue, wind  up  and  defeat  the  purpose,  object  and  business  for  which  the 
corporation  was  organized,  even  with  the  consent  of  a  majority  of  the  stock- 
holders, so  as  to  bind  the  minority  not  consenting,  would  in  effect  be  depriving 
the  minority,  and  every  one  of  the  minority,  of  their  property  without  their 
consent.  No  doubt  the  principle  that  a  majority  must  govern  or  control  in 
the  absence  of  any  special  provision  in  the  charter,  or  constitutional  articles, 
applies  to  corporations,  and  that  the  minority  are  bound  by  the  acts  of  the 
majority,  when  those  acts  are  within  and  according  to  tbe  charter  or  constitu- 
tional articles  of  the  corporation,  and  not  inconnstent  with  the  object  and  pur* 
pose  with  which  it  was  organized.  Such  acts  a  stockholder  consents  to  by  be- 
coming a  member  of  the  corporation,  because  he  is  presumed  to  know  the  law 
and  the  rights  of  the  majority  by  the  law.  But  this  democratic  or  representa* 
tive  principle  does  not  apply  to  an  act  or  acts  of  the  majority,  inconsistent 
with  a  continued  existence  of  the  corporation  and  the  very  objects  and  pur- 
pose for  which  it  was  organized,  nor  does  a  stockholder  consent  to  such  acts 
by  becoming  a  member,  because  the  law  does  not  justify  them  ;and  he  cannot 
be  presumed  to  have  anticipated  or  thought  that  such  acts  would  ever  be  per- 
petrated or  attempted  by  the  majority." 

In  Copeland  v.  Citizens'  Gas  Light  Co.,  61  Barb.  60,  a  lease  by  one  gas  com- 
pany to  another  of  all  its  property  for  five  years,  was  set  aside  at  the  suit  of  a 
dissenting  stockholder.  So  in  Conro  v.  Port  Huron  Iron  Co.,  13  Barb.  27,  a 
lease  of  all  the  corporate  property  to  the  president  of  the  company  for  two 
and  a  half  years.  A  lease  by  one  horse  railroad  company  to  another  of  all  its 
property  and  franchises  for  a  term  of  years  was  held  to  be  ultra  vire^  and  void, 
in  Middlesex  R.  Co.  v.  Boston  &  Chelsea  R.  Co.,  115  Mass.  847.  To  the  same 
effect  are  Boston,  etc.,R.  Co.  v.  New  York,  etc.,  R.  Co.,  18  R.  1. 260,  and 'Black 
T.  Del.  &  R.  Canal  Co.,  24  N.  J.  Eq.  455. 

The  rights  of  the  dissenting  stockholder,  in  such  cases,  being  founded  upon 
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oontncty  it  follows  that  even  the  l^gidatare  cannot  compel  him  to  eabmit  to 
such  a  change  in  his  interest  in  the  corporation.  Boston,  etc,  R.  Co.  ▼.  New 
York,  etc.,  B.  Co.,  18  B.  I.  200;  Zahriskie  ▼.  Haokensack,  etc,  E.  Co.,  18 N.  J. 
Eq.  178. 

Bat  a  stockholder's  interest  in  corporate  propertj  maj  be  taken  for  a  pnblio 
porpoee  npon  jost  compensation  being  made  or  provided.  Black  ▼.  Del.  ft  B. 
Oanal  Co.,  24  N.  J.  Eq.  455;  Lanman  ▼.  Lebanon  Valley  R.  Co..  80  Penn.  St.  42. 

A  lease  of  a  railroad  inp&rpetfuam  to  another  company, dissenting  stockholders 
to  receive  stock  of  the  lessee  company  or  money  on  a  certain  fixed  basis,  not 
agreed  to  by  them,  was  held  void  as  to  snch  Qissentlng  stockholders,  though  rat- 
ified by  the  legislature.  Boston,  etc,  R.  Co.  v.  New  York,  etc.,  R  Co.,  13  R. 
I.  260.  "  Such  an  arbitrary  deprivation  of  property,"  says  the  court,  '*  can- 
jiot  be  within  the  x>ower  of  a  majority  in  a  corporation  to  direct  or  of  a  legis- 
lature to  ratify.  If  this  could  be  upheld  no  investment  in  a  corporation  would 
be  secure,  for  any  minority  could  be  deprived  of  their  property  by  a  vote  of 
a  majority  confirmed  by  legislative  act,  without  the  requirement  of  public 
necessity,  and  without  provision  for  just  compensation." 

In  the  case  of  Ardesco  Oil  Co.  v.  North  Am.  Oil  ft  Min.  Co.,  06  Penn.  St. 
875,  it  appeared  that  the  North  American  Company  became  the  owner  of  a  lease 
of  certain  coal  lands  having  about  fourteen  years  to  run.  At  a  time  when  it 
was  much  indebted  it  sub-let  the  property  to  the  Ardesco  Oil  Company  for  two 
years.  In  an  action  of  covenant  by  the  former  company  against  the  latter,  the 
defense  was  made  that  the  lease  was  void  for  want  of  power  in  the  North 
American  Company  to  make  it.  Upon  this  point  the  supreme  court  says  : 
"It  is  supposed  that  a  company  chartered  for  the  purpose  of  manufacturing 
and  refining  oil  cannot  lease  its  entire  property  and  so  defeat  the  very  purpose 
for  which  its  charter  was  granted.  But  corporations,  unless  expressly  re- 
strained by  the  ace  which  establishes  them,  or  some  other  act  of  assembly, 
have  and  always  have  had,  an  unlimited  power  over  their  respective  proper- 
ties, and  may  alienate  and  dispose  of  the  same  as  fully  as  any  individual  may 
do  in  respect  to  his  own  property.  Hence,  an  insolvent  corporation  may  make 
a  general  assignment  for  the  benefit  of  its  creditors,  and  this  power  may  be 
exercised  by  the  directors,  unless  special  provision  to  the  contrary  is  made  in 
the  charter.  Dana  v.  The  Bank  of  the  United  States,  5  W.  ft  S.  228.  If  they 
can  alienate  absolutely,  they  may  lease,  which  is  but  a  partial  or  temporary 
alienation." 

This  general  language  must  be  limited  to  the  case  before  the  court.  So  far 
as  appears  there  was  no  dissenting  stockholder,  and  the  defendant  could  not 
set  up  a  violation  of  trust  on  the  part  of  the  directors  in  which  it  had  partici- 
pated, and  of  which  the  stockholders  did  not  complain. 

The  right  of  a  stockholder  to  set  aside  an  unauthorized  sale  or  lease  of  the 
corporate  property  may  be  lost  by  delay  in  asserting  his  rights.  Sheldon  Hat 
Blocking  Co.  v.  Eickemeyer  Hat  Blocking  Machine  Co.,  90  N.  Y.  607. 

*'  The  acts  of  a  corporation  which  are  not  per  M  illegal,  or  malum  prohibi- 
tum, but  which  are  uUra  vires,  affecting,  however,  only  the  interests  of  the 
stockholders,  may  be  made  good  by  the  assent  of  the  stockholders,  so  that 
strangers  to  them,  dealing  in  good  faith  with  the  corporation,  will  be  protected 
in  a  reliance  on  these  acts.  That  it  is  not  needed  in  such  a  case  that  there  be 
an  express  assent  on  the  part  of  the  stockholders  to  work  an  equitable  estop* 
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pel  apon  them.  When  they^  n^leet  to  piompUy  and  aetively  eondemn  Uie 
nnaathoriied  act,  and  to  seek  judicial  xedresB  after  knowledge  of  the  committal 
of  it,  this  will  be  deemed  an  acqoieeoence  in  it,  and  if  innocent  third  persona 
have  been  led  thereby  to  pat  themselves  in  a  position  from  which  they  cannot 
be  taken,  without  loes,  if  the  act  were  held  iavalid,  the  stockholders  will  be 
estopped  from  qaeetioning  it."  Sheldon  EL  B.  Co.  \.  ffickemeyer  EL  B.  M. 
Co.,  90  N.T.  607, 618,  614. 


Tbisooni  v.  Winbhip  et  ai*. 

(Snpreme  Oourt  of  Louisiana,  Jaa.  19,  1801.) 
1.   COBFOBATIONS.      LlABILITT    OF     DIRBCTOBS    TO     BTOCKHOLDBBS.      The 

motives  and  expediency  which  prompt  the  acts  of  a  board  of  directors,  done 
within  the  lawfal  scope  of  their  powers  and  aathority,  are  beyond  judicial 
scrutiny  and  appreciation. 

2.  Salbof  stock  to  a  "trust."  Stockholders  have  the  indisputable  and 
uncontrollable  right  of  disposing,  at  their  pleasure,  of  their  shares  in  the  cor- 
poration. 

8.  Members  of  a  board  of  directors,  who  are  necessarily  shareholders,  en- 
joy, like  the  other  corporators,  the  right  to  dispose  of  their  stock,  and  individ- 
ually are  amenable  to  no  account. 

4  Bight  of  majoritt  to  wihd  up  affairs  of  oorforation.  A  majority 
of  the  stockholders,  whose  vote  is  duly  expressed,  has  the  power  to  determine 
that  the  business  of  the  concern  shall  be  stopped  altogether,  and  its  affiurs 
liquidated,  in  the  absence  of  any  adverse  prohibition  or  provision  in  the  char- 
ter or  in  the  law. 

6.  A  board  of  directors  which,  in  furtherance  of  the  vote  of  the  required 
majority,  directs  a  total  cessation  of  the  business  of  the  corporation  and  a 
liquidation  of  its  affairs,  acts  within  the  sphere  of  its  lawful  authority,  and  is 
not  chargeable  with  any  loss  which  the  measure,  in  its  execution,  may  entail 
on  the  minority. 

APPEAL  from  civil  district  court,  parish  of  Orleans,  Monroe, 
judge. 

Leonard^  Marks  (&  Bruenn  and  B.  K.  Miller  for  appellant. 
JBayney  Denegre  dk  Bayne  and  T. «/.  Semmes  dk  Legendre  for 
appellees. 

Bebmudbz,  0.  J.  The  pith  of  the  elaborate  incriminating 
petition  in  this  case  is  that  the  plaintiff,  as  a  stockholder  of  the 
Bienville  Oil- Works  Company,  has,  in  consequence  of  ill  prac- 
tices in  dereliction  and  violation  of  duty  of  the  directors  of  that 
corporation,  aided  and  abetted  therein  by  the  representatives  of 
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an  oil  trnst  organization,  snstained  such  grave  injury  that  his 
shareB  (35)  have  become  valaeless.  He,  therefore,  prajs  for  judg- 
ment against  those  directors  and  representatives  in  soUdo  for  the 
loss  inflicted,  namely,  at  least  the  value  of  the  stock  at  par,  viz., 
$2,500.  The  petition  was  accompanied  by  interrogatories  on 
facts  and  articles  designed  to  elicit  from  the  parties  sued  signifi* 
cant  matters  in  support  of  the  averments. 

The  defenses  set  up  are  that  the  claim  is  one  sounding  in  dam- 
ages arising  ex  delidOy  and,  as  such,  is  barred  by  the  prescription 
of  one  year;  that  if  injury  was  occasioned  as  charged,  it  was  sus- 
tained by  the  mass  of  the  stockholders  alike  and  by  no  one  in 
particular,  as  distinguishable  from  that  done  to  the  others,  and  the 
plaintiff  has  no  right  of  action ;  that  the  facts  alleged  are  not 
true,  and  not  proved,  and,  if  so,  that  the  directors,  in  their  in- 
dividual capacity,  had  the  right  to  act  as  they  did  ;  that  officially 
they  merely  executed  the  will  of  a  majority  of  the  stockholders 
l^ally  expressed  in  suspending  the  further  operating  or  working 
of  the  company,  and  disposing  of  its  assets,  and  discharging  its 
liabilities,  by  a  liquidation  of  its  affairs.  On  behalf  of  the  parties 
who  are  asked  to  be  cited  as  representing  the  oil  trust  it  is  urged 
that  they  do  not  represent  that  organization,  which  has,  therefore, 
not  been  reached  by  the  process  of  the  court ;  that,  as  holders  of 
certificates  issued  by  the  concern,  they  cannot,  under  any  circum- 
stances, be  held  responsible,  as  is  attempted  to  be  done.  In  an 
elaborate  and  well-prepared  opinion  the  industrious  and  able  dis- 
trict judge  has  unfolded  the  condition  of  the  affairs  of  the  Bien- 
ville Oil- Works  Company  from  their  incipiency  down  to  their 
discomfiture.  He  has  passed  on  the  merits  of  the  case  as  to  the 
directors,  and,  as  concerns  the  alleged  representatives  of  the  trust, 
he  has  held  that  it  was  not  in  court  in  this  litigation,  and  declined 
to  entertain  the  action  against  it,  concluding  that  the  certificate- 
holders  could  not  be  made  liable,  as  was  sought.  From  the  judg- 
ment thus  rendered,  the  plaintiff  has  appealed. 

The  grwoamen  of  the  complaint  seems  to  be  that  the  directors 
of  the  Bienville  Oil-Works  Company,  by  a  secret  and  fraudulent 
combination  and  bargain  with  the  American  Oil  Trust,  an  alleged 
unlawful  organization,  transferred  their  stock  in  the  company  to 
the  latter,  to  subserve  its  own  interests,  and,  in  disregard  of  their 
obligations  to  the  other  stockholders,  and  in  violation  of  their 
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rights,  have  thus  wrecked  the  company,  thereby  dcBtroying  the 
value  of  its  stock  other  than  that  held  bj  the  trust.  The 
following  are  the  salient  facts  of  the  case:  In  1871  the  Bienville 
Oil- Works  Company  was  organized  in  New  Orleans.  For  some 
time  it  was  in  a  flourishing  condition,  and  did  prosperous  business, 
which,  however,  in  the  course  of  time,  finally  declined,  so  that 
the  stock  was  worth  60  only,  on  the  1st  of  July,  1886,  when, 
some  days  latter,  a  liquidatiou  having  been  decided  upon,  it  sank 
to  little  or  nothing.  In  1884  certain  parties  had  created  an 
American  Cotton  Oil  Trust,  the  purpose  of  which  was  the  acqui* 
sition  of  oil-mills  and  refineries.  Certificates  of  stock  for  upwards 
of  forty  millions  were  issued  as  a  moans  to  acquire  the  shares  of 
stockholders  in  the  oil  factories  in  contemplation,  fiy  using  the 
certificates  in  that  manner  parties  charged  with  representing  the 
trust  succeeded  in  acquiring  a  majority  of  the  stock  of  the  Bien- 
ville Oil- Works  Company,  the  stock  remaining  in  their  names,  or 
in  that  of  appointed  persons,  and  not  put  in  that  of  the  trust.  At 
this  juncture  the  stockholders,  by  the  required  majority,  consider- 
ing that  it  was  their  own  interest  as  well  as  that  of  the  other 
stockholders  who  would  not  concur  to  suspend  absolutely  or  stop 
permanently  the  working  of  the  mill  and  to  liquidate  its  affairs, 
did  so  ordain ;  and  the  directors  acted  in  furtherance  of  that  de- 
cision, the  result  being  that  the  realized  assets  proved  barely  suffi- 
cient to  meet  the  debts  of  the  defunct  corporation.  Indisputably  the 
stockholders  of  the  Bienville  Oil- Works  Company,  including  the 
directors  who,  necessarily  were  such,  had  the  right  to  disf>ose,  at 
their  pleasure,  of  the  shares  which  they  owned  in  the  corporation. 
There  exists  no  law  which  requires  that  a  mercantile  organiza- 
tion shall  continue  in  business,  however  ruinous,  when  the  majority 
of  the  stockholders,  as  fixed  by  the  charter,  or  by  the  law,  when  not 
so  fixed,  deem  that  it  is  their  interest  not  to  go  on  further,  and  to 
wind  up  its  affairs.  Section  687,  Bevised  Statutes  expressly 
authorizes  three-fourths  of  the  stockholders  of  a  corporation  to  dis- 
solve it  altogether.  The  power  and  rights  of  such  majority  in  this 
respect  are  placed  beyond  judicial  supervision  and  control.  The 
discretion  is  absolute  in  them,  and  the  minority  have  no  occasion 
legally  to  complain.  By  their  accepting  the  terms  of  the  charter 
and  the  laws  under  which  the  same  was  framed  and  the  body  organ- 
ized, the  award  of  the  majority  becomes  that  of  a  power  of  the 
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choice  and  selection  of  the  stockholders,  to  which  the  minority 
must  snbnfit.  In  the  absence  of  any  express  statutory  prohibition, 
a  majority  of  the  stockholders  may  wind  it  np,  for  reasons  by 
them  deemed  sufficient,  the  moment  that  they  act  within  the 
scope  of  their  legal  attributions.  1  Mor.  Priv.  Corp.  413,  414 ; 
Oglesby  v.  Attrill,  105  U.  S.  610 ;  Bailey  v.  Railroad  Co.,  12  Beav. 
433.  The  action  of  the  majority  in  the  instant  case  being  lawful, 
afi  done  with  legal  sanction  and  authority,  this  court  is  powerless 
to  inquire  into  and  determine  of  its  expediency  or  the  sufficiency 
of  the  motives  which  prompted  and  dictated  it  without  transform, 
ing  itself  into  the  corporation  and  acting  as  its  board  of  admin- 
istrators, which  it  surely  cannot  do.  TSo  doubt  the  shares  owned 
by  the  plaintiff  and  purchased  at  a  premium  became  depreciated, 
and  went  down  gradually,  so  as  finally  to  be  reduced  to  nothing ; 
but  for  this  he  has  no  one  to  blame  but  himself.  He  could  have 
done  as  the  other  stockholders  did — exchanged  them  for  certifi- 
cates ;  but  he  has  not  chosen  so  to  do.  Had  he  done  so,  he  would 
have  realized  the  fabulous  profits  which  he  says  they  have  and 
which  he  regrets  not  having  reaped.  If  he  knew  of  the  oppor- 
tunity he  should  have  availed  himself  of  it,  and  if  he  knew  not 
of  it,  it  is  his  own  misfortune.  He  should  have  been  more  vig- 
ilant, and  not  slept  on  his  chances.  Surely  purchasers  of  stock 
are  under  no  obligation  to  admonish  or  give  notice  in  advance  of 
their  intention  to  invest,  for  this  would  be  detrimental  to  their 
interest.  The  evidence  establishes  that  after  the  transaction  had 
apparently  terminated  the  plaintiff  proposed  to  sell  his  stock,  and 
was  offered  30  per  share,  which  he  declined,  asking  for  more. 
Had  he  accepted  he  would  not  be  to-day  an  unfortunate  and  im- 
provident loser,  whose  condition  cannot  be  improved.  This  view 
of  the  case  relieves  us  from  considering  the  pleas  of  prescription 
and  no  right  of  action,  set  up  by  the  defendants.  Judgment 
affirmed.* 

Bee  Maaon  ▼.  Pewabic  Min.  Co.,  1  Am.  R.  R.  &  Corp.  Rep,  327,  and  note; 
Baltimore,  «ytc,  R.  Co.  ▼.  Cannon,  8  Am.  R.  R.  &  Corp.  Rep.  202;  Small 
T.  Minneapolifl  Electro  Matrix  Co.,  ante,  p. . 

*  Reported  in  9  So.  Rep'r,  28. 
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Nbwgass  v.  St.  Lomay  A.  &  T.  By.  Oa  ' 

(Supreme  Court  of  ArlcaoBas,  Jan,  17, 189L) 

1.  Eminbht  domain.  Tihb  with  rbfbrence  to  which  damages  should 
BE  ASSESSED.  On  the  condemnation  of  land  taken  by  a  railroad  company  for 
its  right  of  way,  the  damages  are  to  be  assessed  as  of  the  time  of  the  filing  of 
the  petition,  and  not  the  time  of  the  original  entry,  nor  of  the  award. 

2.  There  being  evidence  that  the  land  had  advanced  in  valae  between  the 
entry  and  the  filing  of  the  petition,  error  in  assessing  the  damages  as  of  the 
earlier  date  was  prejudicial  to  the  land-owner. 

8.  Additional  fences  as  an  element  of  damages.  There  being  no 
evidence  that,  to  use  and  enjoy  the  land  as  it  would  probably  be  used  in  the 
future,  any  additional  fences  would  be  made  necessary,  there  is  no  error  in  a 
charge  that  the  land-owner  is  entitled  to  nothing  for  fences. 

4.  Damages  bt  flooding,  when  properly  included.  If  the  appropriation 
of  a  part  and  its  use  as  a  railroad  results  in  flooding  the  land  not  taken,  the 
damages  so  occasioned  should  be  included  in  the  assessment,  but  no  account 
should  be  taken  of  injuries  which  may  result  from  an  improper  construction 
or  maintenance  of  the  road-bed. 

6.  Value  of  ba.ilroad  constructed  before  condemnation.  The  value 
of  a  railroad  already  constructed  on  the  land  by  the  railroad  company  or  its 
vendors  is  not  to  be  included  in  the  damages  assessed,  and  in  determining  the 
value  of  the  land  taken  any  appreciation  or  deterioration  that  may  have  re- 
sulted to  it  specially  from  the  building  of  the  road  on  it  will  be  disregarded, 
but  such  as  may  thereby  have  resulted  to  it  in  common  with  other  lands  in 
the  neighborhood  will  be  considered. 

6.  Interest.  The  railroad  company  having  been  in  the  enjoyment  of  the 
land,  the  damages  assessed  will  bear  interest  from  the  filing  of  the  petition. 

APPEAL  from  circuit  court,  Jefferson  county,  John  A.  WiL 
Hams,  judge. 

« 

Morris  M.  Cohn  for  appellant.  J.  M.  cfe  J.  O.  Taylor  and 
Sa/nh.  H.  West  for  appellee. 

Hemingway,  J.  This  appeal  presents  for  our  consideration 
three  alleged  errors,  all  relating  to  the  rule  adopted  by  the  court 
below  for  assessing  the  amount  to  be  paid  appellant  as  compensa- 
tion for  taking  his  laud  for  a  railroad. 

1.  It  is  insisted  that  compensation  should  have  been  assessed 
with  reference  to  the  value  of  the  land  taken  as  of  the  time  of 
filing  the  petition,  and  not  as  of  the  time  of  the  entry  upon  the 
land  by  the  corporation.  Upon  this  question  the  courts  in  differ- 
ent states  have  established  different  rules.     It  is  held  by  some 
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that  the  asaeesment  fihoald  be  made  with  reference  to  the  time  of 
entry ;  by  others  with  reference  to  the  time  of  filing  the  petition ; 
and  by  still  others  with  reference  to  the  time  of  the  award.  Lewis 
Em.  Dom.,  §  477,  and  cases  cited.  The  conrt  below  adopted 
the  first  rule,  against  the  objection  of  the  appellant,  who  con- 
tended for  the  second  one.  We  recall  no  case  in  which  the  ques- 
tion has  been  presented  for  the  decision  of  this  court ;  but  there 
are  references  by  the  court  to  it,  and  in  so  far  as  they  indicate  an 
opinion  it  is  favorable  to  the  contention  of  appellant.  Either  rule 
is  liable  to  operate  harshly  in  special  cases  —  as  well  against  the 
land-owner  as  the  corporation ;  but  we  see  nothing  in  the  one 
contended  for  which  indicates  that  it  would  more  often  work 
harshly  than  either  of  the  others,  and  it  has  the  advantage  of 
fixing  a  certain  and  definite  time  with  reference  to  which  the  es- 
timate must  be  made.  Besides,  the  corporation  has  the  right  to 
acquire  the  land.  When  it  files  its  petition  it  declares  its  purpose 
to  appropriate  it,  and  to  render  just  compensation  to  the  owner. 
Until  it  has  done  that  it  is  in  default,  but  afterward  it  can  do 
nothing  more  until,  in  the  regular  course  of  procedure  of  the 
courts,  a  legal  ascertainment  of  the  amount  to  be  paid  is  made. 
As  the  filing  of  the  petition  is  the  attempt  to  assert  the  right  of 
condemnation,  and  sabsequent  delay  is  without  fault  of  either 
party,  it  seems  fair  to  each  alike  that  the  assessment  should  be 
made  with  reference  to  value  as  of  that  date.  Lewis  Em.  Dom., 
§  477,  and  cases  cited  ;  Burt  v.  Insurance  Co.,  115  Mass.  1 ;  Com- 
missioners V.  Dunlevy,  91  111.  49.  There  was  evidence  tending 
to  prove  that  the  land  had  advanced  in  value  between  the  time  of 
entry  and  that  of  filing  the  petition,  and  we  cannot  hold  that  the 
error  of  the  court  in  making  its  assessment  with  reference  to  the 
earliest  date  did  not  prejudice  the  appellant.  For  this  error  the 
judgment  must  be  reversed,  and  as  the  other  points  raised  will  be 
presented  in  the  future  trial  of  the  cause  it  is  proper  that  we  de- 
termine them. 

2.  It  is  assigned  as  error  that  the  court  ruled  ^'  that  Newgass 
was  entitled  to  recover  nothing  for  fences  or  overflow."  The 
appellant  was  entitled  to  be  compensated  for  the  taking  of  his 
land ;  to  no  more  and  to  no  less.  If  the  taking  impaired  the 
value  of  his  contiguous  land  he  was  entitled  to  be  compensated  to 
the  extent  of  such  impairment,  in  addition  to  the  value  of  that 
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taken.  If,  in  view  of  the  probable  fntnre  nse  of  the  remainder, 
additional  fencing  woold  be  necessary,  and  this  fact  rendered  it 
less  valuable  than  it  would  otherwise  have  been,  then  such  fact 
would  be  an  element  of  damage.  But  the  damas^  is  not  necessa- 
rily the  cost  of  increased  fencing,  but  the  amount  of  depreciation 
in  the  value  of  the  land,  caused  by  the  increased  burden  upon  its 
use.  There  is  nothing  in  the  proof  to  show  that  in  order  to  use 
and  enjoy  the  lands  as  they  probably  would  be  used  in  future  any 
additional  fencing  would  be  necessary.  There  was,  therefore,  no 
error  in  the  court's  ruling  in  that  regard.  Lewis  £m.  Dom., 
§  498,  and  cases  cited ;  Railway  v.  Combs,  51  Ark.  324;  US.  W. 
Bep'r,  418.  If  the  appropriation  of  the  part  and  its  use  as  a 
railroad  resulted  in  flooding  the  remainder  of  appellant's  lands, 
the  damage  so  occasioned  should  be  included  in  the  assessment ; 
but  no  account  should  be  taken  of  injuries  thereafter  to  result 
from  an  improper  construction  or  maintenance  of  the  bed,  for  the 
ondetnnation  does  not  authorize  either,  and  the  corporation  that 
condemns  the  land  will  be  liable  for  such  injuries  as  may  there- 
after result  therefrom.  Railway  v.  Rhea,  44  Ark.  258 ;  Railway 
Co.  V.  Henry,  44  Ark.  360. 

3.  It  is  insisted  that  the  court  erred  in  refusing  to  include  in 
its  estimate  of  the  value  of  the  land  taken  the  value  of  a  railroad 
previously  constructed  upon  it  by  the  appellee  or  its  vendors.  It 
was  argued  that  the  railroad  was  built  on  it  by  a  trespasser  ;  that 
it  became  a  part  of  the  land,  and,  as  such,  passed  to  the  land- 
owner ;  that  when  the  petition  was  iiled  the  railroad  was  as  much 
the  property  of  the  appellant  as  the  soil  itself,  and  could  not  be 
taken  from  him  without  just  compensation.  There  is  an  old 
maxim  that  "  whatever  is  affixed  to  the  soil  belongs  to  the 
soil ; "  and  it  is  a  general  rule  of  the  common  law  that  a  trespasser 
who  builds  on  another's  land  dedicates  his  structure  to  the  owner. 
The  reason  of  the  rule,  which  has  been  often  stated,  is  that  the 
entry  was  a  trespass  to  the  injury  of  the  owner,  and  that  the  tres- 
passer could  not  add  further  injury  by  tearino^  down  and  remov- 
ing the  building,  for  in  that  the  law  contemplates  that  an  injury 
to  the  soil  will  result  as  a  necessity.  The  trespasser  has  no  legal 
right  to  acquire  the  soil,  and,  when  he  places  on  it  a  building 
which  cannot  be  removed  without  some  injury  to  it,  it  will  be 
presumed  that  he  intended  to  dedicate  the  building  to  the  use  of 
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the  land,  and  not  that  he  oonteoiplated  a  second  trespass.  He 
ooald  not  remove  the  bnilding,  for  its  severance  would  damage 
the  soil ;  he  coald  not  exact  pay  for  it,  for  he  coald  not  impose 
npon  the  owner  of  the  soil  an  obligation  to  pay  for  improvements 
which  he  had  not  anthorized  and  may  not  have  desired.  Those 
reasons  fail  when  applied  to  the  case  at  bar.  The  corporation  had 
the  right  to  enter  npon  the  land  for  purposes  of  survey,  and  to 
appropriate  it  on  making  just  compensation.  It  is,  therefore,  not 
neces-ary  to  presume  that  when  it  built  its  railroad  it  intended 
either  to  dedicate  it  to  the  use  of  the  land  or  to  commit  another 
trespass  to  the  damage  of  the  land ;  but  it  is  more  reasonable  to 
presnme  that  it  intended  to  retain  the  railroad  for  use  as  such, 
and  lawfully  to  acquire  the  land  upon  which  it  rested.  The  rail- 
road was  not  built  to  improve  the  ground,  or  to  enhance  its  ordi- 
nary utility,  but  to  be  used  as  part  of  an  easement  for  public  pur- 
poses, entirely  independent  of  the  ordinary  uses  of  the  ground. 
To  the  rule  relied  upon,  exceptions  have  always  been  recognized, 
increasing  with  the  importance  and  value  of  personal  property, 
and  with  the  demands  and  exigencies  of  society;  and  as  its  reasons 
fail  in  this  case  we  do  not  think  it  should  control.  All  that  the 
constitution  guarantees  or  the  law  demands  is  that  just  compensa- 
tion shall  be  made  to  the  owner  in  return  for  property  appropri- 
ated  by  the  public.  A  rule  that  would  exact  of  a  corporation  the 
payment  of  a  sum  to  cover  the  value  of  a  railroad  as  such,  con- 
stracted  at  its  own  expense,  would  go  beyond  the  demands  of 
justice,  and  could  find  no  sort  of  countenance  in  conscience  or  in 
law  outside  of  the  strict  letter  and  fanciful  presumptions  of  the 
rule  stated.  The  same  question  has  been  often  adjudicated  by  the 
courts  of  the  highest  dignity  and  learning  in  sister  states,  and  the  de- 
cided weight  of  adjudged  cases  is  against  the  appellant.  Aside  from 
adjudication,  reason  and  justice  condemn  the  contention.  Justice 
V.  Railroad  Co.,  87  Penn.  St.  28;  Railroad  Co.  v.  Dunlap,  47  Mich. 
456;  11  K  W.  Rep'r,  271;  Railroad  Co.  v.  Goodwin,  111  111.  273; 
Lewis  Em.  Dom.,  §  501,  and  cases  cited ;  Jones  v.  Railroad  Co., 
70  Ala.  227 ;  Searl  v.  School-District,  133  U.  S.  553;  10  Sup.  Ct. 
Rep'r,  374;  Lyon  v.  Railway  Co.,  42  Wis.  538.  In  most  of  the 
cases  relied  upon  by  the  appellant  the  claim  to  improvements  was 
presented  in  snch  form  that,  if  it  were  sustained,  a  separation  of 
the  improvements  from  the  land  would  become  necessary,  or  some 
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other  prejudioe  result  to  the  land-owner.  Bat  neither  would  re- 
sult in  this  case,  for  the  corporation  acquires  the  land,  as  it  law- 
fully may  do,  upon  the  payment  of  just  eompeasation^  and  holds 
the  road,  built  thereon  at  its  own  expense,  without  cost  or  detri- 
ment to  the  appellant.  The  injury  resulting  to  the  appellant 
from  the  unauthorized  entry  might  have  been  promptly  checked 
and  reversed,  if  need  be,  by  an  appeal  to  the  courts.  That  it  was 
borne  so  long  argues  that  it  did  not  assume  a  violent  or  aggra- 
vated form. 

The  measure  of  compensation  is  the  value  which  the  land  taken 
would  have  had  at  the  time  of  filing  the  petition  if  the  road  had 
not  been  constructed  on  it,  together  with  the  difference  between 
the  present  value  of  the  owner's  contiguous  land  with  the  road 
constructed  where  it  is  and  what  would  have  been  its  present 
value  if  the  road  had  not  been  built.  Lyon  v.  Railway  Co.,  42 
Wis.  538.  And  in  determining  as  to  the  value  of  the  land  taken, 
any  appreciation  or  deterioration  that  may  have  resulted  to  it  spe- 
cially by  reason  of  the  building  of  the  road  on  it  will  be  disre- 
garded, but  such  as  may  thereby  have  resulted  to  it  in  common 
with  other  lands  in  the  same  community  will  be  considered.  As 
the  corporation  has  been  in  the  enjoyment  of  the  land»  the  dam- 
ages assessed  will  bear  interest  from  the  date  of  filing  the  petition. 
For  the  error  indicated,  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.* 

Sminent  domain — ^tlme  with  reference  to  which  damages  should  be  as- 
sessed.— ^Exact  justice  reqaires  that  the  payment  of  jast  compensation  for 
property  taken  for  pnblic  nse  should  be  concurrent  with  the  taking.  As 
stated  by  the  supreme  court  of  Massacliusetts :  "The  true  rule  of  justice 
for  the  public  would  be,  to  pay  the  compensation  with  one  hand,  whilst  they 
apply  the  ax  with  the  other."  Parks  v.  Boston,  15  Pick.  198.  When,  how- 
ever,  the  parties  cannot  agree  and  the  damages  have  to  be  asoertidned  in  the 
manner  prescribed  by  law,  it  is  manifest  that  the  estimate  must  be  made  either 
before  or  after  the  actual  taking  or  appropriation  of  the  property.  In  view 
of  the  rapid  changes  which  the  value  of  property  frequently  undergoes  in 
this  country,  it  is  often  an  important  question  to  fix  the  point  of  time  with  ref- 
erence to  which  the  value  or  damai^es  shall  be  estimated.  Some  of  the  state 
constitutions  expressly  provide  that  the  payment  of  the  just  compensation 
must  precede  the  entry  upon  or  appropriation  of  the  property  for  the  public 
nse.  In  some  states  the  same  view  has  been  held  by  the  courts  though  the 
constitution  did  not  expressly  require  it.  In  other  states  it  is  held  that  the 
entry  upon  or  appropriation  of  the  property  may  precede  the  payment  of  the 
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oompenfiation.  These  matters  are  diBCOBsed  and  the  authoritiea  cited  and 
reviewed  in  Lewis  Em.  Dom.,  §§  454-459. 

In  those  states  in  wliich  it  is  held  that  payment  of  the  compensation  need 
not  precede  the  taking,  and  where  accordingly  the  tcUeing  is  usually  accom- 
plished before  the  damages  are  estimated,  the  time  of  the  taking  is  usually 
and  properly  fixed  upon  as  the  date  with  reference  to  which  the  estimate 
should  be  made.  Logansport,  etc.,  R.  Co.  ▼.  Buchanan,  52  Ind.  168  ;  Lafayette 
etc,  B.  Co.  V.  Murdock,  68  Ind.  187 ;  Graham  v.  Connersville,  etc.,  R.  Co.,  36 
Ind.  468;  Parks  ▼.  Boston,  15  Pick.  498  ;  Reed  v.  Hanover  Branch  R.  Co., 
105  Mass.  803 ;  Cobb  v.  Boston,  109  Mass.  438 ;  Cobb  v.  Boston,  112  Mass. 
181 ;  Pitkin  v.  Springfield,  112  Mass.  509  ;  Hampden  Paint  Co.  v.  Springfield, 
etc,  R.  Co.,  124  Mass.  118  ;  Stofford  v.  Providence,  10  R.  I.  567.  In  such 
eases  the  taking  is  usually  held  to  be  accomplished  by  the  filing  of  a  certain 
instrument  of  location  or  appropriation  and  the  time  is  fixed  by  the  date  of 
Buch  filing,  or,  possibly,  of  entry  upon  the  property.  The  title  would  doubu 
less  be  held  to  vest  upon  the  condition  of  making  compensation,  and  when 
made,  the  title  would  be  perfect  from  the  date  of  the  appropriation. 

In  the  states  which  hold  or  in  which  the  constitution  provides  that  oompen- 
eation  must  l>o  made  before  the  property  is  taken  or  entered  upon,  it  is  a  mat- 
ter of  considerable  practical  difficulty  to  say  with  reference  to  what  time  the 
eompensation  should  be  estimated.  The  date  of  filing  the  petition  or  of  com- 
mencing  proceedings  is  fixed  upon  in  some  states.  Cook  v.  South  Park  Comrs., 
61  111.  115;  South  Park  Comrs.  v.  Dunlevy,  91  111.  49;  Du  Puis  v.  Chicago  & 
North  Wis.  By.  Co.,  115  111.  97;  Chicago,  Evanston  &  Lake  Superior  R.  Co. 
T.  Catholic  Bishop  of  Chicago,  119  111.  5^;  Burt  v.  Merchants'  Ins.  Co.,  115 
HasB.  1;  Same  v.  Wigglesworth,  117  Mass.  802.  The  last  two  were  suits  on 
the  part  of  an  agent  of  the  United  States  to  condemn  land  in  Berlin  for  a  post- 
office.  They  are  not  inconsistent  with  the  cases  above  cited  from  the  same 
state,  as  they  were  for  the  purpose  of  fixing  the  compensation  for  property 
not  already  taken  but  to  be  taken  in  the  future.  Missouri  Pacific  Ry.  Co.  v . 
Hays.  1  Neb.  224;  Oregon  &  California  R.  Co.  v.  Barlow,  3  Or.  811  iCirc.  Ct.). 
A  law  to  this  effect  was  held  valid  in  California.  California  Southern  R.  Co. 
▼.  Kimball,  61  Cal.  90;  Tehama  County  v.  Byran,  68  Cal.  57;  Areata  &  Mad 
River  R.  Co.  v.  Murphy,  71  Cal.  122.  See  San  Francisco  &  San  Jose  R.  Co.  v. 
Mahoney,  39  Cal.  112.  The  reasons  upon  which  these  decisions  are  based  are 
that  the  filing  of  the  petition  affords  a  convenient,  definite  and  invariable  point 
of  time  In  every  case,  to  which  to  refer  the  question  of  compensation;  that  the 
filing  of  the  petition  is  a  designation  of  the  property  and  a  declaration  that  it  is 
desired  for  public  use;  that  the  petition  is  filed  upon  the  basis  of  values  as 
they  then  are,  and  that  it  would  be  unjust  to  one  party  or  the  other  to  estimate 
the  value  as  of  some  subsequent  time. 

The  supreme  court  of  Illinois  reasons  as  follows  :  *'  But,  independent  of  the 
statute,  the  evident  object  and  import  of  filing  a  petition,  where  parties  can- 
not agree,  is  to  ascertain  the  just  and  true  amount  of  compensation  for  the  prop- 
erty to  be  taken,  not  five  years  before  the  petition  is  filed,  or  three  or  five 
years  thereafter,  but  at  the  time  of  filing  the  petition.  Suppose  the  property 
in  question  was  worth  at  the  time  the  petition  was  filed,  $100,000,  and  the 
commissioners,  knowing  that  to  be  its  true  value,  had  provided  themselves 
with  money  necessary  to  pay  that  amount  of  damages,  and  filed  a  petition  to 
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condemn  the  property,  bat  owning  to  delays,  which  are  sometimeB  incident 
to  legal  proceedings,  over  which  the  commiBaioners  had  no  control,  a  trial  was 
not  had  until  three  years  after  the  petition  was  filed,  and  in  the  meantime  the 
property  had  increased  in  value  to  $900,000,  would  it  be  reasonable  to  hold 
that  this  increased  valuation  could  be  proven,  and  the  commissioners  compelled 
to  take  the  property  at  double  its  value  when  they  instituted  proceedings  to 
condemn  and  take?  We  apprehend  that  a  rule  of  this  character  would  neither 
be  reasonable  nor  just,  and  yet  the  principle  contended  for  by  the  commis* 
sioners  would  lead  to  this  result.  "  In  an  action  for  a  breach  of  contract  for  a 
failure  to  deliver  goods,  the  true  measure  of  damages  is  the  value  of  the  goods 
at  the  time  required  by  the  contract  for  delivery;  and  in  an  action  for  the  con- 
version of  property,  the  evidence  is  confined  to  the  value  at  the  time  of  con- 
version; and  in  neither  case  can  proof  be  introduced  of  the  value  of  the  prop- 
erty after  suit  commenced,  as  was  aptly  illustrated  by  counsel  for  the  defend- 
ants. The  same  principle  may  be  applied  to  a  case  of  this  character.  The 
filing  of  the  petition  is  the  commencement  of  the  action.  Those  interested  in 
the  land  by  that  act  are  brought  into  court,  and  the  inquiry  is,  what  amount 
shall  be  then  allowed  as  a  just  compensation  for  the  property  described  in  the 
petition  T    South  Park  Comrs.  v.  Dunlevy,  91  111.  49,  51,  53. 

Similar  language  is  found  in  the  Massach  usetts  cases.  "  But  the  compensa- 
tion tQ  be  paid  by  the  government  %nd  received  by  the  owners  of  the  land 
must  be  estimated  according  to  the  value  of  the  land  at  the  time  of  the  filing 
of  the  petition.  This  afibrds  a  definite  and  invariable  rule,  which'  has  rela- 
tion to  the  time  at  which  the  property  Is  designated  and  set  apart  for  the  pub- 
lie  use,  the  owners  ascertained  who  are  entitled  to  be  compensated,  and  the  ju- 
dicial proceedings  instituted  for  the  purpose  of  determining  such  compensa- 
tion; and  is  not  liable  to  be  affected  by  the  duration  of  these  proceedings,  or 
by  increase  or  diminution  in  value,  whether  occasioned  by  the  taking  itself, 
or  by  acts  of  the  owners,  lapse  of  time,  or  other  circumstances.  In  all 
these  respects,  it  isajuster  measure  of  compensation  than  the  valuation  of  the 
estate  at  any  subsequent  point  of  time.  And  it  accords  with  the  rule  as  set- 
tled in  this  commonwealth  in  the  analogous  cases  of  land  taken  for  highways 
and  railroads."    Burt  v.  Merchants'  Ins.  Co.,  115  Mass.  1,  14. 

Other  cases  fix  upon  the  date  of  the  award  of  the  commissioners  as  the  time 
with  reference  to  which  to  estimate  the  compensation,  that  is,  that  the 
commissioners  are  to  estimate  the  compensation  as  of  the  time  of  the 
hearing  before  them,  and  in  case  of  any  further  trial  on  appeal  the  date  of 
their  award  is  the  date  taken  for  estimating  the  compensation.  8t.  Joseph 
&  Denver  City  R.  Co.  v.  Orr,  8  Eans.  419  ;  Winona  &  St.  Peter  R.  Co.  v. 
Denman,  10  Minn.  267;  Carli  v.  Stillwater  &  St.  Paul  R.  Co.,  16  Minn.  260; 
Warren  v.  First  Division  St.  Paul  &  Pacific  R.  Co.,  21  Minn.  424 ;  Knauft 
V,  St.  Paul,  etc.,  R.  Co.,  22  Minn.  173;  Conter  v.  St.  Paul  &  Sioux  City  R. 
Co.,  22  Minn.  342;  Whitacre  v.  Same,  24  Minn.  311;  Mont  Clair  R.  Co. 
V.  Benson,  36  N.  J.  Law,  557;  Metier  v.  Easton  &  Amboy  R.  Co.,  37  N.  J.  Law, 
222;  Chesapeake  &  Ohio  Canal  Co.  v.  Tyree,  7  W.  Va.  693;  Milwaukee  &  Miss. 
R.  Co.  V.  Eble,  4  Chand.  72;  Driver  v.  Western  Union  R.  Co.,  82  Wis. 
669, 579;  Lyon  v.  Green  Bay  &  Minn.  Ry.  Co.,  42  Wis.  538;  West  v.  Milwaukee, 
etc.,  Ry.  Co.,  56  Wis.  318;  Uniacke  v.  Chicago.  Mil.  &St.  P.  Rv.  Co..  67  Wis. 
108;  Reed  v.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  25  Fed.  Rep'r,  886.  If  the  compen- 
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ntion  Is  aaaassed  in  the  first  instanoe  by  a  jary,  the  time  of  trial  woald,  by 
the  same  rule,  be  the  proper  time  with  refereoce  to  which  to  estimate  it. 
These  cases  nsDally  proceed  upon  the  ground  that  as  soon  as  the  compensa- 
tion is  assessed  the  petitioner  may  pay  or  deposit  it  and  at  once  he  entitled  to 
the  property,  and  that  this  fixes  the  time  of  the  taking.  Some  courts  hold 
that,  if  the  compensation  awarded  by  the  commissioners  is  not  paid  or  de- 
posited, but  an  appeal  is  taken  and  the  case  is  tried  de  novo,  then,  as  the  prop- 
erty has  not  been  taken,  the  compensation  should  be  assessed  as  of  the  time 
of  such  trial  on  appeal.  Galveston,  etc.,  Ry.  Co.  v.  Lyons,  2  Tex.  App.  Civil 
Gsses,  133;  Arnold  v.  Covington  &  Cincinnati  Bridge  Co.,  1  Duvall  (Ky.),  873. 

It  seems  to  us  that  the  former  cases  hold  the  better  rule.  In  addition 
to  the  reasons  already  suggested  in  favor  of  the  position,  may  be  mentioned 
the  fact  that  by  the  commencement  of  proceedings  for  the  condemnation  of 
property  the  owner's  control  over  and  beneficial  use  of  it,  are  in  many  respecta 
abridged.  He  cannot  sell  or  lease  it  except  subject  to  the  right  of  the  con- 
demning party  to  take  it  at  the  price  which  may  l>e  fixed.  His  own  use  of  the 
property  is  subject  to  the  same  condition.  Again,  somewhere  in  course  of  the 
proceedings  to  appropriate  property,  a  point  of  time  must  be  fixed  upon  when 
the  owner's  right  to  improve  the  property  and  to  recover  for  such  improve- 
ments shall  cease.  No  point  of  time  can  be  fixed  upon  for  this  purpose  which 
is  BO  just  to  all  parties  as  the  date  of  filing  the  petition.  Lewis  Em.  Dom., 
§  668.  After  the  filing  of  the  petition  it  is  no  fault  of  the  condemning  party 
that  the  damages  are  not  assessed,  and  it  ought  not  to  be  compelled  to  pay  for 
improvements  which  are  put  upon  the  property  after  chat  date.  The  oon- 
demqing  party  should  l>e  allowed  to  take  the  property  at  its  then  value  and 
in  its  then  condition.  To  compensate  the  owner  for  having  his  rights  over 
the  property  abridged,  pending  the  proceedings,  he  should  have  interest  on 
the  value  from  the  date  of  filing  the  petition,  less  the  actual  value  of  the  use 
which  he  has  realized,  or  might  have  realized.     Lewis  Em.  Dom.,  g  499. 

Where  property  was  wrongfully  entered  upon  by  a  railroad  company,  and 
years  after  the  owner  instituted  proceedings  for  damages  which  the  company 
converted  into  condemnation  proceedings,  it  was  held  the  compensation  should 
be  estimated  as  of  the  time  of  trial.  County  of  Blue  Earth  v.  St.  Paul  &  Sioux 
aty  R.  Co.,  28  Minn.  503  ;  Morin  v.  St.  Paul,  etc.,  R.  Co.,  80  Minn.  100.  To 
same  effect,  Lyon  v.  Green  Bay  &  Minn.  Ry.  Co.,  42  Wis.  53.  A  law  pro- 
viding that,  where  property  has  been  entered  upon  by  a  railroad  without  ac- 
quiring title,  and  proceedings  are  subsequently  instituted,  the  compensation 
shall  be  estimated  as  of  the  date  of  entry,  was  held  valid  in  Wisconsin.  Ken- 
nedy V.  Milwaukee  &  St.  Paul  Ry.  Co.,  22  Wis.  581 ;  Aspinwall  v.  Chicago 
ft  N.  W.  Ry.  Co.,  41  Wis.  474. 

In  proceedings  to  obtain  damages  to  property  by  a  dam  or  by  a  railroad  In  a 
street,  it  has  been  held  that  damages  should  be  assessed  as  of  the  date  of  the 
injury.  Zimmerman  v.  Union  Canal  Co.,  1  W.  &  S.  846;  Schuylkill  Nav.  Co. 
V.  Thobum,  7  S.  &  R.  411 ;  Central  Branch  U.  P.  R.  Co.  v.  Andrews,  26 
Kans.  702. 

In  all  cases  interest  should  be  allowed  from  the  time  with  reference  to  which 
tlie  compensation  Is  assessed,  less  the  actual  value  of  the  use  to  the  owner  for 
■o  mnch  of  tnat  time  as  he  has  had  possession.  Reed  v.  Hanover  Branch  R. 
Co.,  105  Mass.  808 ;   Warren  v.    First  Divisioa  of  St.   Paul   &  Pacific  R. 
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pPEAL  from  appellate  court,  first  district. 

j^niaht  dk   Brown  and  E.  TI.    Gary   for  appellant.     Janets 
U  tchinaan^    Clarence  S.  Darrow,    Byron  Boyden  and  H.  H. 
jlartin  for  appellee. 

Obaig,  J.  This  was  an  action  to  recover  damages  alleged  to 
have  been  cansed  to  the  property  of  appellant  by  the  construction 
of  Jackson  Street  bridge  and  viaduct,  and  the  approach  on  Canal 
street,  by  the  city  of  Chicago.  On  a  trial  the  jury  returned  a 
verdict  in  favor  of  defendant,  the  city  of  Chicago.  The  court 
overruled  a  motion  for  a  new  trial,  and  rendered  judgment  on 
the  verdict.     On  appeal  to  the  appellate  court  the  judgment  was 

affirmed. 

The  improvement  was  completed  by  the  city  in  July  or  Au- 
gust 18S8.     During  the  month  the  improvement  was  completed 
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^u  as  error.  In  order  to  determine  whether  the  plain  u  i- 
oeen  damaged  by  the  construction  of  the  improvement  it  ^ 
proper  to  show  the  value  of  the  property  before  and  after  the 
improvement  had  been  made.  Evidence  of  what  the  property 
was  worth  in  July  and  August,  1888,  was,  therefore,  competent 
for  the  consideration  of  the  jury.  This  is  not,  however,  disputed 
or  denied,  but  it  is  claimed  that  the  offer  of  plaintiff  is  not  evi- 
dence  of  the  value  of  the  property.  While  we  do  not  think  the 
offer  of  an  owner  of  property  to  sell  at  a  certain  price  would  be 
conclusive  evidence  of  the  value  of  the  property,  yet  we  do  think 
that  an  offer  by  the  owner  to  sell  is  competent  evidence  against 
him  as  an  admission  in  fixing  the  value  at  or  near  the  time  the 
offer  was  made.  Lewis  Era.  Dom.,  §§  439,  446;  Mills  Em. 
Dom.  (2d  ed.),  §  172 ;  6  Amer.  &  Eng.  Enc.  Law,  619,  620  ; 
Railway  Co.  v.  Ranck,  78  Penn.  St.  454;  Railroad  Co.  v.  Greely, 
23  N.  H.  237 ;  Raib-oad  Co.  v,  Adolph  (Kan.),  21  Pac.  Rep'r, 
643 ;  Springfield  v.  Schmook,  68  Mo.  394 ;  Watson  v.  Railway 
Cb.,  57  Wis.  332;  16  N.  W.  Rep'r,  468;  Fogg  v.  Hill,  21  Me. 
529.  In  Lewis  on  Eminent  Domain,  §  439,  the  author  says:  "  In 
regard  to  the  proof  of  admissions  of  the  parties  the  same  general 
rules  apply  as  in  other  cases.  It  is  competent  to  prove  the  dec- 
larations of  the  owner  of  the  property  in  question  as  to  its  value, 
and  the  price  at  which  he  has  offered  to  sell  it,  and  other  admissions 
which  are  pertinent  to  the  issue."  See,  also,  section  446.  In  6  Amer- 
ican and  English  Encyclopedia  of  Law,  620,  the  law  on  the  question 
IB  stated  as  follows :  "  The  declarations  of  the  owner  as  to  the  value 
of  his  land,  and  his  offer  of  it  at  a  fixed  price,  may  competently 
be  introduced  in  evidence  against  him,  and,  if  the  land-OMmer 
dies  while  the  proceedings  are  pending,  his  declarations  and  ad- 


54  Springke  V,  City  of  Chicago. 

missionB  are  competent  evidence  against  his  trustees.''  The  sa- 
preme  court  of  Wisconsin,  in  considering  the  question  in  Watson 
V.  Railroad  Co.,  67  Wis.  332;  15  K  W.  Rep'r,  468,  said :  "  This 
evidence  was  introduced  for  the  purpose  of  showing  that  the  land 
was  in  fact  of  greater  value  after  the  road  was  located  across  it 
than  the  vahie  placed  upon  it  by  the  appellant's  witnesses.  We 
think  the  evidence  was  competent,  not  only  as  tending  to  prove 
its  real  value  after  the  railroad  was  located  across  it,  but  as  an  ad- 
mission on  the  part  of  the  appellants  of  such  value.  Whitman 
V.  Railroad  Co.,  7  Allen,  313,  318;  Shattuck  v.  Railroad  Co.,  6 
Allen,  117."  In  Railroad  Co.  v.  Ranck,  78  Penn.  St.  454,  the 
court  said  :  "  As  evidence  bearing  on  the  value  of  this  property, 
Ranck's  own  declarations  were  certainly  competent,  when  offered 
by  the  company.  His  offer  of  it  at  a  fixed  price,  and  the  sale  of 
a  portion  of  it,  were  facts  proper  to  go  to  the  jury  as  constituting 
his  estimate  of  its  value.  It  is  true  the  sale  of  a  portion  of  the 
property  does  not  fix  with  certainty  its  market  value  as  a  whole* 
but  it  is  an  element  fair  to  be  considered  by  the  jury."  In  1 
Rorer  on  Railroads,  379,  and  in  Pierce  on  Railroads,  225,  the 
doctrine  is  laid  down  that  the  admissions  of  the  owner  are  com-* 
petent  evidence  on  the  question  of  value.  It  is,  however,  said 
the  sale  to  Yerkes  was  a  forced  sale ;  that  Springer,  knowing 
that  Terkes  was  bound  to  have  the  property  for  a  particular  pur- 
pose, placed  a  larger  price  on  the  property  than  it  was  really 
worth.  Whether  Terkes  was  so  situated  that  he  was  compelled 
to  purchase  this  property,  and  on  that  account  might  pay  more 
for  it  than  it  was  really  worth,  was  a  question  a^^^^  ^o  doubt 
might  be  considered  by  the  jury  in  arriving  at  its  value ;  but  at 
the  same  time  such  fact,  if  it  existed,  affords  no  reason  why  the 
jury  might  not  also  consider  the  statements  and  declarations  of  the 
plaintiff  in  connection  with  the  other  evidence  in  arriving  at  the 
value  of  the  property.  The  option  placed  on  the  property  by  the 
plaintiff,  as  an  admission  of  the  value  of  the  property,  was  com- 
petent evidence  for  the  jury.  Whether  it  proved  the  value  was 
a  question  for  the  jury  to  determine  after  a  due  consideration  of 
all  the  evidence  introduced  on  the  question. 

It  is  next  claimed  that  the  court  erred  in  modifying  plaintiff*  s 
first  and  third  instructions.  In  the  first  instruction  the  jury  were 
directed  that  if  they  find  from  the  evidence  the  defendant  had 
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raided  the  grade  of  the  street  in  front  of  plaintiffs  property,  and 
thereby  damaged  the  pro()erty,  they  will  find  defendant  guilty, 
and  aseesB  damages  at  ench  sum  as  they  believe  from  the  evidence 
he  snstained,  resulting  directly  from  changing  the  grade  in  front 
of  said  property,  taken  in  connection  with  the  whole  improve- 
ment. The  court  added  the  following :  ^^  In  case  you  believe 
from  the  evidence  that  plaintiffs  property  was  damaged  by  said 
improvement  taken  as  a  whole."  The  modification  was  so  slight 
that  it  did  not  materially  change  the  meaning  of  the  instruction, 
but,  if  it  did,  the  modification  was  right,  and  could  not  mislead 
the  jury.  The  plaintiff  claimed  that  he  was  damaged  by  the  im- 
provement, and  in  passing  upon  the  question  it  was  the  duty  of 
the  jury  to  take  into  consideration  the  whole  improvement.  A 
part  of  the  improvement  standing  alone  may  haye  resulted  in 
damage  to  plaintiff,  but,  when  the  entire  improvement  is  taken 
into  consideration,  a  benefit,  rather  than  a  loss,  may  have  been 
the  result ;  hence  the  necessity  of  the  attention  of  the  jury  being 
directed  to  the  whole  improvement.  What  has  been  said  in  ref- 
erence to  the  first  modification  will  apply  to  the  others. 

Complaint  is  also  made  of  appellee^s  instructions  that  they 
directed  the  jury  that  "  if,  by  the  improvement  as  a  whole,  the 
property  is  benefited  as  much  as  it  is  damaged  by  the  construction 
of  the  approach  alone,  then  there  can  be  no  recovery."  The  last  * 
part  of  plaintiffs  first  instruction,  prepared  by  him  and  given  to 
the  jury  on  the  question  of  the  measure  of  damages,  is  as  follows  : 
**  The  measure  of  damages  to  the  property  will  be  the  difference, 
as  shown  by  the  evidence,  between  the  fair  cash  market  value  of 
the  plaintiffs  property  without  said  improvement  and  change 
of  grade  and  the  fair  cash  market  value  of  said  property 
with  said  improvement,  taken  as  a  whole  and  change  of 
grade  completed."  This  was  given  as  asked  by  plaintiff, 
except  the  words  "  taken  as  a  whole "  were  added  by  the 
court,  and  it  contains  the  same  principle  introduced  in  defendant's 
instructions,  which  plaintiff  now  undertakes  to  condemn.  A 
party  cannot  complain  of  an  instruction  given  in  behalf  of  his 
adversary  like  one  given  at  his  own  request.  But,  aside  from 
this,  we  perceive  no  objection  to  defendant's  instructions.  Where 
an  action  is  brought  to  recover  damages,  where  no  part  of  the 
plaintiffs  property  has  been  taken,  but  merely  damaged  by  a 
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public  improvement,  the  law  is  well  settled  that  a  recovery  can- 
not be  had  unless  the  property  claimed  to  be  damaged  has  been 
depreciated  in  value  by  the  construction  of  the  public  improve- 
ment. In  other  words,  if  the  fair  market  value  of  the  property 
is  as  much  immediately  after  the  construction  of  the  improve- 
ment as  it  was  before  the  improvement  was  made,  no  damage  has 
been  sustained  and  no  recovery  can  be  had.  Elgin  v,  Eaton,  88 
111.  636 ;  Kailroad  Co.  v.  Francis,  70  111.  238 ;  Railroad  Co.  v. 
Hall,  90  m.  42 ;  Railroad  Co.  v.  Haller,  82  HI.  208  ;  Railroad 
Co.  V.  Capps,  67  111.  607,  at  614;  Eberhart  v.  Railroad  Co.,  70 
111.  347;  Railroad  Co.  v.  Maher,  91  111.  312;  Railroad  Co.  v. 
Loeb,  118  111.  203;  8  N.  E.  Rep'r,  460;  Railroad  Co.  v.  Stein, 
76  111.  41,  at  47 ;  Page  v.  Railroad  Co.,  7o  111.  324. 

After  the  jury  was  impaneled,  and  before  the  trial  commenced, 
the  court,  on  motion  of  defendant,  permitted  the  jury,  in  charge  of 
an  officer,  to  go  upon  and  view  the  premises  in  controversy,  and 
this  ruling  is  relied  upon  as  error.  It  is  not  claimed  that  in  the 
conduct  of  the  men  there  was  any  misbehavior  on  the 
part  of  the  officer  in  charge,  or  on  behalf  of  any  of  the  jury 
or  on  behalf  of  either  representative  of  the  respective  par- 
ties who  accompanied  the  jury.  The  naked  claim  is  a  want 
of  power  on  the  part  of  the  court  to  permit  the  view.  The 
viaduct  was  completed  in  August,  1888,  and  the  trial  oc- 
curred, and  the  view  was  had,  in  December,  1889.  Evidence  of 
the  condition  of  the  property  at  the  time  of  the  trial  was  compe- 
tent, and  the  parties  had  the  right  to  show  the  value  of  the  prop- 
erty at  the  time  of  the  trial,  as  such  evidence  would  have  a  bear- 
ing on  the  value  of  the  property  before  and  after  the  alleged 
damage.  The  rule  sterns  to  be  well  established  that  evidence  of 
the  value  of  the  property  before  and  after  the  time  when  the 
damages  are  alleged  to  have  been  sustained  is  admissible,  and  the 
time  within  which  such  evidence  shall  be  enforced  is  a  niiatter  in 
the  sound  discretion  of  the  trial  court.  Roberts  v.  Boston,  149 
Mass.  347  ;  21  K  E.  Rep'r,  668.  If  the  parties  had  a  right  to 
prove  by  oral  testimony  the  condition  of  the  property  at  the  time 
of  the  trial  (and  upon  this  point  we  think  there  can  be  no  doubt), 
upon  what  principle  can  it  be  said  the  court  could  not  allow  the 
jury  in  person  to  view  the  premises,  and  thus  ascertain  the  condi- 
tion thereof  for  themselves.     The  premises  in  view  may  be  re- 
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garded,  as  it  is  termed  in  the  books,  ^'real  evidence,"  and  oral 
testimony  in  reference  to  the  premises  conld  not  be  as  satisfactory 
in  its  character  as  the  real  evidence.  In  1  Best  Evidence  (Morgan's 
ed.),  section  197,  it  is  said:  '^  Real  evidence  is  either  immediate  or  re* 
ported.  Immediate  real  evidence  is  where  the  thing  which  is  the 
source  of  evidence  is  present  to  the  senses  of  the  tribunal."  In 
section  198  it  is  said :  '^  Reported  real  evidence  is  where  the  thing 
which  is  the  source  of  the  evidence  is  not  present  to  the  senses  of 
the  tribunal,  but  the  existence  of  it  is  conveyed  to  them  through 
the  medium  of  witnesses  or  documents.  This  sort  of  proof  is, 
from  its  very  nature,  less  satisfactory  and  convincing  than  im- 
mediate real  evidence."  See,  also,  Tayl.  Ev.  (8th  ed,),  §  654;  1 
Whart.  Ev.  (3d  ed.),  §  345.  It  is  a  common  practice  in  the  trial 
of  causes  in  the  circuit  court  to  permit  parties  to  produce  things 
before  the  jury  for  their  inspection,  and  that  practice  has  been 
approved.  Thus,  in  Iron  Works  v.  Weber,  129  111.  535;  31  N. 
E.  Rep'r,  1078,  which  was  an  action  to  recover  for  a  personal  in- 
jury, we  held  that  the  torn  clothing  which  plaintiff  was  wearing 
when  injured  might  properly  be  shown  to  the  jury.  In  Express 
Co.  V.  Spellman,  90  111.  455  —  an  action  against  a  carrier  for  the 
loss  of  a  can  o^yeast  —  it  was  held  to  be  proper  to  allow  plaintiff 
to  put  in  evidence  a  can  similar  to  the  one  in  which  the  yeast  was 
shipped  for  the  examination  of  the  jury.  In  Jupitz  v.  People, 
34  HI.  516,  when  defendant  was  on  trial  for  receiving  stolen  brass 
couplings,  a  brass  coupling  similar  to  those  alleged  to  have  been 
received  was  allowed  to  be  submitted  to  the  jury.  In  other  states 
numerous  cases  may  be  found  where  the  same  rule  of  evidence 
has  been  adopted.  Thus,  in  an  accident  case,  it  is  held  to  be 
within  the  discretion  of  the  court  to  allow  the  plaintiff  to  exhibit 
to  the  jury  his  injured  limb  or  body.  Barker  v.  Town  of  Perry, 
67  Iowa,  146;  25  N.  W.  Rep'r,  100;  Railroad  Co.  v.  Wood,  113 
Ind.  548,  549;  14  N.  E.  Rep'r,  572,  and  16  N.  E.  Rep'r,  197; 
Mulhado  v.  Railroad  Co.,  30  JST.  Y.  370 ;  Hatfield  v.  Railroad 
Co.,  33  Minn.  130;  22  N.  W.  Rep'r,  176.  The  clothes  of  the  ac- 
cused were  held  admissible  in  People  v.  Gonzalez,  35  N.  Y.  49, 
and  Drake  v.  State,  75  Ga.  413  ;  the  weapon  used  by  the  accused, 
in  Wynne  v.  State,  56  Ga.  113;  surgical  instruments  on  a  trial 
under  an  indictment  for  illegal  operations  on  a  woman,  Com.  v. 

Brown,  121  Mass.  69 ;  the  stick  with  which  a  burglar  struck  the 
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prosecator  in  a  trial  on  charge  of  burglary,  State  v.  Mordecai,  68 
N.  C.  207;  tools  used,  where  a  burglary  lias  been  committed, 
People  V.  Lamed,  7  N.  Y.  445.  In  Stete  v.  WoodruflE,  67  N.  C. 
89,  it  was  held  in  a  bastardy  case,  that  the  mother  of  a  bastard 
child  might  hold  it  up  for  the  inspection  of  the  jury.  It  was  also 
held  in  Hatfield  v.  Railroad  Co.,  33  Minn.  130;  22  N.  W.  Eep'r, 
176,  on  the  trial  of  an  accident  case,  the  trial  court  had  the 
power  to  require  the  plaintiff  to  walk  across  the  eourt-room 
in  the  presence  of  the  jury,  in  order  that  the  jury  might  see  how 
he  had  been  affected  by  the  injury.  It  is  there  said  :  ^^  As  the 
object  of  all  judical  investigations  is,  if  possible,  to  do  exact  jus- 
tice, and  obtain  the  truth  in  its  entire  fullness,  we  have  no  doubt 
of  the  power  of  court,  in  a  proper  case,  to  require  the  party  to 
perform  a  physical  act  before  the  jury  that  will  illustrate  or  demon- 
strate the  extent  and  character  of  his  injuries.  This  is  in  ac- 
cordance with  analogous  cases  in  other  branches  of  the  law. 
When  a  view  of  real  estate  will  aid  the  jury  in  reaching  a  conclu- 
sion, it  is  within  the  discretion  of  the  court  to  permit  it.  When 
an  inspection  of  an  article  of  personal  property  will  aid  them,  it 
is  not  infrequent  to  cause  the  article  to  be  brought  into  court  for 
the  same  purpose.  Line  v.  Taylor,  3  Fost.  &  F.  731 ;  Lewis  v. 
Hartley,  7  Car.  &  P.  405.  The  practice  in  patent  and  in  certain 
equity  cases,  of  allowing  tests  to  be  applied  before  the  court,  is 
somewhat  analogous  in  principle.  So  is  the  practice  of  divorce 
courts,  of  ordering  an  examination  of  the  person  of  the  party  in 
certain  cases.  It  is  a  common  practice  to  allow  plaintiffs,  in  ac- 
tions for  personal  injuries,  to  exhibit  to  the  jury  their  wounds,  in 
order  to  show  their  extent,  or  to  enable  a  surgeon  to  demonstrate 
their  nature  and  character.  This  has  been  held  proper.  Mulhado 
V.  Kailroad  Co.,  30  N.  Y.  370.  If,  for  these  purposes,  a  plaintiff 
may  exhibit  his  injuries,  there  would  seem  to  be  no  reason  why, 
under  proper  circumstances,  he  may  not  be  required  to  do  the 
same  thing  for  a  like  purpose  upon  request  of  the  defendant." 
See,  also,  1  Whart.  Ev.  (3d  ed.),  §  346.  In  Nutter  v.  Eicketts, 
6  Iowa,  92,  where  there  was  a  controversy  in  regard  to  two  horses, 
and  the  trial  court  allowed  the  jury  to  go  in  the  court-house  yard 
and  inspect  the  horses,  the  action  of  the  court  was  sustained.  It 
is  there  said:  '*  There  is  no  objection  in  principle,  to  a  jury  seeing 
an  object  which  is  the  subject  of  testimony.    By  this  means  they 
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may  obtain  clearer  viewB,  and  be  able  to  form  a  better  opinioo." 
Sec,  also,  1  Hale  P-  C.  635.  In  Cozzens  v.  Iliggins,  *42  N.  Y. 
206,  in  an  action  of  trespass  quare  daitsumy  the  coart  of  appeals 
held  that  it  was  not  error  to  permit  the  plaintiff  topnt  in  evidence 
a  photographic  view  of  the  plaintiff's  cellar  after  the  trespass. 
In  School  V.  City  of  Dubuque,  64  Iowa  736;  17  N.  W.  Rep'r, 
153,  a  stereoscopic  view  hi  property  injured  by  water  was  held 
admissible  evidence.  Other  cases  might  be  cited  where  the  same 
doctrine  is  laid  down,  but  we  have  referred  to  enough  to  establish 
the  rule  that  on  a  trial,  in  a  proper  case,  things  may  be  exhibited 
to  the  jury.  And,  if  evidence  of  that  character  may  be  brought 
before  the  jury,  upon  the  same  principle  we  perceive  no  goo<^rea- 
son  why  a  jury  may  not,  under  proper  regulations  established  by 
the  court,  go  upon  and  view  premises  which  are  the  subject- 
matter  of  the  litigation.  Had  the  plaintiff  procured  a  careful  sur- 
vey and  plat  of  the  premises,  showing  the  location  with  reference 
to  streets  and  alleys,  showing  the  location  of  all  buildings,  and 
showing  the  improvement  made  by  the  city,  such  a  paper  would 
have  been  competent  evidence  to  go  to  the  jury.  Had  a  photo- 
graph or  picture  of  the  premises  been  taken,  it  would  have  been 
competent  evidence  to  go  to  the  jury.  If  a  plat  or  photograph 
of  the  premises  would  be  competent  evidence,  why  not  allow  the 
jury  to  look  at  the  property  itself  instead  of  a  picture  of  the  same? 
There  may  be  cases  where  a  trial  court  should  not  grant  a  view  of 
the  premises,  where  it  would  be  expensive,  or  cause  delay,  or 
where  a  view  would  serve  no  useful  purpose.  But  this  affords  no 
reason  for  a  ruling  that  the  power  to  order  a  view  does  not  exist 
or  should  not  be  exercised  in  any  case.  If  the  appellant  desired 
to  control  the  effect  the  view  might  have  on  the  jury  in  connec- 
tion with  the  other  evidence  introduced,  that  might  have  been 
done  by  an  appropriate  instruction;  but,  as  no  instruction  was 
asked  on  that  point,  he  is  in  no  position  to  complain. 

In  what  cases  a  view  was  allowed  at  common  law  is  a  subject 
upon  which  the  authorities  we  have  examined  are  not  yet  very 
clear.  But  a  view  by  jury,  as  we  understand  the  subject,  is  sanc- 
tioned by  the  common-law  practice.  In  Steams  on  Real  Actions, 
102,  the  author  says :  ^^  In  the  ancient  practice  there  were  two 
kinds  of  view  on  real  actions:  (1)  View  by  the  party;  (2) 
view  by  the  jury."     The  author  further  say  s :  ' '  View  by  the  jury 
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was  allowed  iu  several  real  actions,  as  assize  of  novel  disseisin, 
waste,  and  assize  of  naisance.  In  these  cases,  therefore,  a  view 
by  the  party,  being  rendered  unnecessary,  was  not  permitted  by 
the  law.  8  Hen.  VI,  27 ;  50  Edw.  Ill,  11.  The  design  of  this 
proceeding  was  to  enable  the  jury  better  to  understand  the  matter 
in  controversy  between  the  parties.  It  was  not  confined  to  real 
actions,  but  was  allowed  in  several  personal  actions  for  an  injnry 
to  the  realty,  as  trespass  qiiare  dausum  fregit^  trespass  on  the 
case,  and  nuisance."  In  Burrows'  note  in  1  Burrows,'  253,  the 
practice  -in  regard  to  jury  views,  as  settled  upon  by  the  king's 
bench,  is  stated  by  the  reporter :  "  Before  the  4  and  6  Anne, 
chapter  16,  section  8,  there  could  be  no  view  till  after  the  canse 
had  been  brought  on  to  trial.  If  the  court  saw  the  question 
involved  in  obscurity,  which  might  be  cleared  up  by  a  view 
the  cause  was  put  off,  that  the  jurors  might  have  a  view 
before  it  came  on  to  be  tried  again.  The  rule  for  a  view 
proceeded  upon  the  previous  opinion  of  the  court  or  judge, 
at  the  trial,  ^  that  the  nature  of .  the  question  made  a  view 
not  only  proper,  but  necessary  ;'  for  the  judges  at  the  assizes  were 
not  to  give  way  to  the  delay  and  expense  of  a  view,  unless  they 
saw  that  the  canse  could  not  be  understood  without  them.  How- 
ever, it  often  happened  in  fact  that  upon  the  desire  of  either 
party  causes  were  put  oflE  for  want  of  a  view,  upon  specious  allega- 
tions from  the  nature  of  the  question  that  *  a  view  was  proper,' 
without  going  into  the  proof,  so  as  to  be  able  to  judge  whether  the 
evidence  might  not  be  understood  without  it.  This  circuity 
occasioned  delay  and  expense,  to  prevent  which  the  4  and  5  Anne, 
chapter  16,  section  8,  empowered  the  courts  at  Westminster  to 
grant  a  view  in  the  first  instance  previous  to  the  trial.  Asa  view 
might  be  of  use,  and  in  this  shape  was  attended  with  no  delay  and 
with  but  little  expense,  it  became  the  practice  to  grant  them  of 
course  upon  the  motion  of  either  party."  In  2  Tidd  on  Practice, 
795,  in  speaking  on  the  subject,  the  author  says  :  "  In  actions  of 
waste,  trespass  quare  clausum^  and  other  actions  where  it  appears 
to  the  court  in  vacation  to  be  proper  and  necessary  that  the  jurors 
*  *  *  who  are  to  try  the  issue  should  for  the  better  under- 
standing of  the  evidence  have  a  view  of  the  *  *  *  lands  or 
place  in  question,  the  court  or  judge  will  grant  a  rule  for  such 
view,  pursuant  to  the  statute  4  Anne  and  6  George  lY,  chapter  50, 
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Bection  23.  *  *  *  Before  the  making  of  the  above  statute, 
there  eoald  have  been  no  view  till  after  the  cause  had  been  brought 
on  to  trial,  when,  if  the  court  saw  the  question  involved  in  any 
obscurity  which  might  be  cleared  up  by  a  view,  the  cause  was  put 
off,  that  the  jurors  might  have  a  view  before  it  came  on  again." 
See,  also.  Sell.  Pr.  449.  If  at  common  law,  independent  of  any 
English  statute,  the  court  had  the  power  to  order  a  view  by  jury, 
as  we  think  it  plain  the  court  had  such  power,  as  we  have  adopted 
the  common  law  in  this  state  our  courts  have  the  same  power. 

It  is  ai^ed  by  the  counsel,  because  the  legislature  has  provided 
for  a  view  in  condemnation  cases,  that  it  should  be  held  that  a 
view  was  unauthorized  in  all  other  cases.  We  do  not  regard  this 
position  well  taken.  The  eminent  domain  act  does  not  merely 
permit  the  court  in  a  condemnation  proceeding  to  allow  the  jury 
to  view  the  premises,  but  the  statute  absolutely  requires  the  court 
to  do  so  on  the  application  of  either  party.  The  statute  is  im- 
perative. It  declares  said  jury  shall  at  the  request  of  either  party, 
go  upon  the  land.  flev.  St.,  chap.  47,  §  9,  The  fact,  therefore,  that 
the  statute  makes  it  obligatory  on  the  court  to  permit  the  jury  on 
the  application  of  either  party  to  view  the  premises  on  the  trial 
of  a  case  under  the  eminent  domain  act,  has  no  bearing  whatever 
on  the  question  whether  the  court  has  the  power  in  the  exercise 
of  this  discretion  to  order  a  view.  Hero  it  is  apparent  that  the 
jury  could  obtain  a  much  better  understanding  of  the  issue  pre- 
sented by  the  pleadings  by  a  view  of  the  premises,  ani,  ia  the 
exercise  of  a  sound  legal  discretion,  we  think  the  court  did  not 
err  in  allowing  the  view.  The  judgment  of  the  appellate  court 
will  be  affirmed.* 

Bminent  domain  — ^vlew  of  the  premises. — Tlie  effect  to  be  g^ven  a  view  of 
the  premiees  by  the  jury  is  considered  in  Baltimore  &  Oliio  R.  Co.  ▼.  Flower, 
1  Am.  R.  B.  &  Corp.  Rep.  706,  and  note. 

Ofieni  to  bny  or  sell  as  evidence  of  value.— In  Mailer  ▼.  Soathem  Pac.  R. 
Co.,  2  Am.  R.  R.  &  Corp.  Rep.  40,  it  is  held  that  bona  fide  offers  made  for 
property  may  be  given  in  evidence  to  prove  value.  The  authorities  as  to  the 
competency  of  proving  offers  for  the  purchase  of  property  made  to  the  owner 
and  offers  to  sell  made  by  him,  are  considered  ]n  the  note  in  the  same  case. 

*  Beported  in  96  N.  B.  Bep'ri  614. 
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(Coort  of  Appeals  of  New  York,  Second  DItUIoo,  Jan.  0,  UBL) 

1.  Tklborafh  Ck>]CPA]nr.  Mistakb  in  mbssagb.  Prima  facie  case. 
In  an  action  for  the  erroneoas  transmission  of  a  telegraphic  message,  proof  by 
the  plaintiff  of  the  contract,  implied  by  the  delivery  of  the  message  to  be 
transmitted,  aod  its  acceptance  by  the  defendant's  agent,  and  of  the  breach, 
malLes  out  tkprimafadt  case,  and  plaintiff  need  not  go  further  and  show  any 
negligent  act  or  omission  by  defendant. 

2.  Limiting  liabilitt.  Eppbct  op  usb  of  blanks.  Noticb.  Defend, 
ant  showed  that  for  a  long  time  it  had  osed  a  blank  npon  which  messagen 
were  nsoally  written,  which  contained  a  printed  stipnlation  Ihniting  its  lia* 
bllity  for  mistakes.  Plaintiff  admitted  that  he  was  familiar  with  the  appear- 
ance of  the  blanks ;  had  freqaently  written  mesMiges  on  them;  that  a  parcel 
of  them  was  always  lying  on  the  table  in  his  office,  but  that  he  had  never  read 
the  stipulation  and  had  no  knowledge  of  its  terms.  Held,  that  in  the  absence 
of  a  showing  that  the  terms  of  the  stipulation  were  brought  home  to  the 
plaintiff,  it  was  not  error  to  exclude  the  blank  from  the  consideration  of  the 
jury. 

8.   StoCKHOLDBB  in  TBLBGRAPH  CX)MPANT  not  AFFBCTBD  BT  RBSOLUnON 

OF  dibbctobs  limitino  liability.  The  fact  that  plaintiff  was  a  shareholder 
in  defendant  company  does  not  charge  him  with  notice  of  a  resolution  of  the 
board  of  directors  that  it  would  not  thereafter  be  liable  for  mistakes  in  nnre- 
peated  messages,  and  it  was  not  error  to  exclude  such  resolution  when  offered 

in  eyidenoe. 

4.  Ordbr  to  fubchasb  stock.  Mbasurb  of  DAMAOBa  The  proper 
measure  of  damages  for  failure  to  deliver  a  telegraphic  message  containing  on 
its  face  an  instruction  to  buy  a  certain  stock,  that  in  consequence  was  not 
bought  until  twenty-four  hours  later,  is  the  difference  between  the  market 
value  of  the  stock  when  the  message  ought  to  have  been  delivered  and  on  the 
day  after. 

4  PPEAL  from  a  judgment  of  the  general  term  of  the  supreme 
ri  court  of  the  first  judicial  department,  which  affirmed  a  judg- 
ment entered  on  a  verdict  in  favor  of  the  plaintiff  for  $1,757.86 
damages.  In  July,  1884,  the  plaintiff  was  a  member  of  the  firm 
of  T.  W.  Pearsall  &  Co.,  bankers  and  brokers,  engaged  in  busi- 
ness at  the  Mills  Building,  No.  17  Broad  street,  in  the  city  of 
New  York.  At  about  eight  o'clock  in  the  forenoon  of  July  31, 
1884,  the  plaintiff  wrote  on  a  sheet  of  blank  paper,  and  delivered 
to  the  telegraph  operator  at  the  station  of  the  Long  Island  Rail- 
road at  Great  Neck,  the  following  telegram  :  "  Great  Neck,  L. 
I.,  July  3 1st  T.  W.  Pearsall  &  Co.,  Mills  BuUding,  New  York 
city:    Buy  one  thousand  Western   Union  Telegraph.     T.  W. 
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PearsalL"  The  message  was  not  prepaid,  bat  it  was  delivered  at 
the  office  of  T.  W.  Pearsall  &  Co.,  before  ten  o'clock  in  the  fore- 
noon of  the  same  day,  where  the  charge  of  twenty-five  cents  for 
its  transmission  was  paid.  The  operator  who  received  the  mes- 
sage and  transmitted  it  from  Great  Neck  addressed  it  to  '^  T.  W. 
Pearsall,  Mills  Bnilding,  New  York  city,"  and  it  was  so  received 
by  the  receiving  operator  in  New  Fork,  so  written  out  on  de- 
fendant's blank  form  No.  1,  sealed  in  an  envelope,  and  addressed, 
''  T.  W.  Pearsall,  Mills  Bnilding,  New  York  city."  The  follow- 
ing is  a  copy  of  the  message  as  transmitted  txpm  Great  Neck 
and  as  delivered : 

"Form  No.  1.  The  Western  Union  Telegraph  Company. 
This  company  transmits  and  delivers  messages  only  on  conditions 
limiting  its  liability,  which  have  been  assented  to  by  the  sender 
of  the  following  message.  Errors  can  be  guarded  against  only 
by  repeating  a  message  back  to  the  sending  sttition  for  compari- 
son, and  the  company  will  not  hold  itself  liable  for  errors  or  de- 
lays in  transmission  or  delivery  of  nnrepeated  messages  beyond 
the  amonnt  of  tolls  paid  thereon,  nor  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the 
message.  This  is  an  nnrepeated  message,  and  is  delivered  by  re- 
quest of  the  sender  under  the  conditions  named  above. 

"  Thoma.8  T.  Eckeut,  Manager. 
"  NoRviN  Gbben,  PreaidenU 

6  8.47  8.34 


Number 
1 


Sent  by 
Jxn 


Rec'd  by 


7  CoUect 


Check 

Delivered  from 
16  Broad  street. 


"  Received  at  the  Western  Union  Building,  195  Broadway, 
New  York,  July  31,  1884.  Dated  Great  Neck  Depot,  L.  I.,  31. 
To  T.  W.  Pearsall,  Mills  building,  N.  T. :  Buy  one  thousand 
Western  Union  Telegraph.     T.  W.  Pearsall." 

No  person  conneeted  with  the  office  of  T.  W.  Pearsall  <fe  Co., 
had  authority  to  open  telegrams  addressed  to  the  plaintiff  indi- 
vidually, and  this  one  remained  unopened  until  about  ten  o'clock 
A«  M.  of  August  1,  when  the  plaintiff  reached  his  office,  opened 
and  read  the  message.    The  result  was  that  the  shares  ordered 
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were  not  parchased  Jolj  31,  and  on  the  morning  of  August  1, 
they  had  risen  in  the  market,  so  that  they  sold  for  $1,700  more 
than  they  did  on  the  morning  of  the  day  before,  and  the  plaintiff 
then  actually  purchased  that  number  of  shares,  and  paid  the 
market  rate.     This  action  was  brought  to  recover  the  sum  of 
$1,700.    The  defendant,  by  its  amended  answer  (subdivision  5), 
admits  that  the  message  was  delivered  at  its  oflSoe  at  Great  Neck, 
L.  I.,  to  a  son  of  its  agent,  and  by  the  letter  of  its  general  mana- 
ger admits  that  the  error  in  its  transmission  was  that  of  the 
operator  at  Great  Neck,  bat  it  alleges  that  at  this  time,  and  for 
a  long  time  previoosly,  the  defendant  was  nsing  a  blank  upon 
which  messages  were  usually   written,  which  contained  the  fol- 
lowing printed  matter :    "  Form  No.  2.     The  Western  Union 
Tel^raph  Company.     Ail  nlessages  taken   by  this  company  are 
subject  to  the  following  terms :  To  guard   against  mistakes  or 
delays  tlie  sender  of  a  message  should  order  it  repeated  ;  that  is, 
telegraphed  back  to  the  originating  office  for  comparison.     For 
this  one-half  the  regular  rate  is  charged  in  addition.     It  is  agreed 
between  the  sender  of  the  following  message  and  this  company 
that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery,  of  any  unrepeated 
message,  whether  happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the  same ;  nor 
for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  repeated  message  beyond  fifty  times  the  sum  re- 
ceived for  sending  the  same,  unless  specially  insured ;  nor  in  any 
case  for  delays  arising  from  unavoidable  interruption  in  the  work- 
ing of  its  lines,  or  for  errors  in  cipher  or  obscure  messages.  And 
this  company  is  hereby  made  the  agent  of  the  sender,  without 
liability,  to  forward  any  message  over  the  lines  of  any  other  com- 
pany when  necessary  to  reach  its  destination.     Correctness  in  the 
transmission  of  messages  to  any  point  on  the  lines  of  this  com- 
pany can  be  insnred  by  contract  in  writing,  stating  agreed  amount 
of  risk,  and  payment  of  premium  thereon  at  the  following  rates, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz.,  one 
per  cent  for  any  distance  not  exceeding  one  thousand  miles,  and 
two    per    cent     for  any  greater     distance.     No    employe    of 
the  company  is  authorized   to    vary    the    foregoing.     No   re- 
sponsibility regarding   messages  attaches  to  this  company  until 
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the    same  are    presented  and   accepted  at  one  of    its  trans* 
mitting  oflBces ;  and,  if  a  message  is  sent  to  such  oflBce  by  one 
of  the  compan/s  messengers,  he    acts    for    that    purpose    as 
the  agent  of  the  sender.     Messages  will  be  delivered  free  within 
the  established  free  delivery  limits  of  the  terminal  office ;  for  de- 
livery at  a  greater  distance  a  special  charge  will  be  made  to  cover 
the  cost  of  such  delivery.     The  company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the  message.    Thos.  T.  Eckert, 
general  manager.    Norvin  Green,  president."     That  plaintiflE  had 
notice  of  those  terms  and  conditions.      Upon  the  trial,  the  plain- 
tiff  testified:    ^'  I  am  familiar  with  the  general  appearance  of  the 
blanks,  with  the  printed  heading,  which  the  Western  Union  Tele- 
graph Company  furnishes  to  persons  whose  business  it  desires ; 
and  have  been  so  for  a  good  many  years.    I  have  frequently 
sent  messages  written  on  such  blanks.     Bundles  of  sach  papers 
are  lying  on  the  table  in  my  office,  ready  of  access  to  any  one 
who  desires  to  send  a  message  by  telegraph.     There  is  quite  a 
parcel  of  them  there,  always  in  full  view.     I  have  been  in  the 
habit  of  taking  blanks  from. that  pile,  and  writing  messages  on 
them,  and  sending  them  myself ;  and  I  had  been,  previous  to  the 
time    this    message  was    written,  on  the  31st  of   July,  1884. 
*    *    *    Question.  Did  you  ever,  in  point  of  fact,  before  send- 
ing this  message,  read  any  of  this  printed  matter  that  is  at  the 
head  of  the  blanks  in  your  office  ?     Answer.    'No,  sir.     Q.  Had 
you  in  any  way  knowledge  of  the  terms  of  those  conditions  t 
A.  No,  sir."     On  the  trial  the  defendant  offered  in  evidence 
blank  form  No.  2,  and  insisted  that  the  plaintiff  was  bound  by  its 
terms  ;  but  the  court  rejected  the  offer,  and  ruled  that  the  terms 
were  not  binding  on  the  plaintiff.     But  two  questions  were  sub- 
mitted to  the  jury :  (I)  Whether  the  defendant  was  negligent  in 
transmitting  the  message ;  (2)  the  amount  of  damages.    The  jury 
returned  a  verdict  for  $1,757.86,  upon  which  a  judgment  was  ren- 
dered, which  was  affirmed  by  the  general  term,  from  which  the 
defendant  appeals  to  this  court. 

Burton  N.  Harrison  for  appellant.     Thomas  Q.  Shearmom 
for  respondent. 

FoLLvrr,  0.  J.  (after  stating  the  facts  as  above).    This  action 
TOL.  rv.— 0 
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waa  tried  and  a  recovery  had  at  circuit,  which  was  sastaiued  at 
the  general  term,  on  the  theory  that  the  contract  between  the 
parties  was  the  one  implied  by  law  when  a  telegraph  company  re- 
ceives, without  conditions,  a  message  for  transmission.  Among 
other  obligations  implied  in  such  a  case  is  the  duty  to  accurately 
transmit  and  deliver  to  the  addressee  the  message  received,  which, 
in  this  case,  the  defendant  failed  to  do,  as  it  admits,  by  reason  of 
the  mistake  of  the  operator  who  received  and  undertook  to  send 
forward  the  communication.  Under  such  a  contract  a  telegraph 
company  does  not  insure  the  accurate  transmission  and  delivery  of 
a  dispatch,  but  undertakes  to  exercise  due  diligence  to  do  so. 
The  question  has  several  times  arisen  whether,  in  actions  for  dam- 
ages against  such  corporation  for  failing  to  accurately  or  promptly 
deliver  communications,  a  plaintiff  makes  out  2i  prima  facie  case  by 
proving  the  contract  and  its  breach,  or  whether  the  plaintiff  must 
go  further,  and  give  evidence  of  some  negligent  act  of  omission 
or  commission  on  the  part  of  the  corporation  or  of  its  agents. 
Bittenhonse  v.  Independent  Line  of  Tel.,  1  Daly,  474;  44  N.  Y. 
263,  was  brought  to  recover  damages  for  failing  to  correctly  trans- 
mit  a  message,  and  it  was  held  that  a  prima  fack  case  was  made  out 
by  showing  that  the  communication  delivered  was  not  a  copy  of  the 
one  sent.  In  Baldwin  v.  Telegraph  Co.,  45  N.  Y.  544,  a  dispatch 
was  received  for  ^'  Erie  Darling,"  but,  as  transmitted,  it  was  ad- 
dressed to  "  E.  R.  Oooley,"  and  was  not  delivered  to  Darling  for 
several  days;  and  it  was  held  that  by  proof  of  these  factsajt^rtma 
faoie  case  was  established.  In  Breese  v.  Telegraph  Co.,  48  N.  Y. 
132,  it  was  proved  that  a  message  to  purchase  $700  in  gold  was 
changed  to  one  to  buy  $7,000  in  gold ;  and  it  was  said,  though 
not  necessary  for  the  decision  of  the  case,  that  it  was  not  prima 
facie  proof  of  negligence.  The  rule  laid  down  in  the  first  two 
cases  has  been  followed  by  the  courts  of  other  states,  and  is  ap- 
proved by  the  text-writers.  Whart.  Neg.,  §  756;  Gray  Tel., 
§§  26,  63,  54,  77;  Abb.  Tr.  Ev.,  chap.  32;  2  Greenl.  Ev.,  §  222a, 
note;  2  Shear.  &  R.  Neg.,  §  542;  2  Thomp.  Neg.  837;  3  Sutli.Dam. 
295.  The  court  correctly  instructed  the  jury  that  the  evidence 
made  out  ^  prima  fa^  case  of  negligence  against  the  defendant. 
In  the  cases  holding  that  telegraph  companies  are  only  liable  when 
grossly  negligent  there  were  contracts  exempting  them  from  all 
liability  except  to  refund  the  tolls  received,  for  negligently  sending 
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or  delivering  the  oommanicatioQ.  Without  coaiidering  whether 
there  is  any  legal  distinction  to  be  drawn  between  gross  and  ordi- 
nary negligence  in  such  cases,  it  is  sufficient  to  say  that  these  cases 
are  not  germane  to  the  question  in  the  case  at  bar. 

At  the  time  this  message  was  received  the  plaintiff  was  one  of 
defendant's  shareholders,  and  it  was  offered  to  be  proved  in  de- 
fense of  the  action  that  the  board  of  directors  had  adopted  a  reso- 
Intioii  that  it  would  not  be  liable  for  mistakes  or  delays,  in  tlie 
transmission  or  delivery  of  nnrepeated  messages,  and  would  not 
be  liable  for  damages  arising  from  delays  in  the  transmission  or 
delivery  of  a  repeated  message  beyond  an  amount  specified  ;  and 
it  was  insisted  that  a  shareholder  was  chargeable  with  notice  of 
this  resolution.  The  regulations  were  excluded,  and  the  defend- 
ant excepted.  In  this  there  was  no  error,  for  a  shareholder  in 
a  corporation  is  not  chargeable  with  constructive  notice  of  resolu- 
tions adopted  by  the  board  of  directors,  or  by  provisions  in  the 
by-laws  r^ulating  the  mode  in  which  its  business  shall  be  trans- 
acted with  its  customers,  and  the  plaintiff's  rights,  arising  out  of 
defendant's  contract  to  transmit  the  message,  were  in  no  wise 
limited  by  its  regulations  or  by-laws  not  brought  to  the  plaintiff's 
knowledge.  Hill  v.  Water- Works  Oo.,  5  Bam.  &  Adol.  866 ; 
Bice  V.  Peninsular  Club,  62  Mich.  87;  17  N.  W.  Rep'r;  708;  1 
Mor.  Priv.  Corp»,  §§  500,  500a. 

The  court  instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  the  difference  between  the  market  value  of  the 
stock  on  the  morning  of  July  31  and  the  sum  which  he  paid  for 
it  on  the  morning  of  the  following  day.  It  distinctly  appeared 
on  the  face  of  the  dispatch  that  it  was  an  order  to  buy  shares ; 
and  in  such  cases,  the  liability  of  the  corporation  not  being  limited 
by  a  special  contract,  the  measure  of  damages  is  the  difference 
between  the  market  value  of  the  shares  at  the  time  when  the  dis- 
patch should  have  been  delivered  and  the  sum  paid  for  them  in 
the  market  on  the  receipt  of  the  message.  Eittenhouse  v.  Inde- 
pendent Line  of  Tel.,  44  N.  Y.  263;  Leonard  v.  Telegraph  Co., 
41  N.  T.  544  ;  Squire  v.  Telegraph  Co.,  98  Mass.  232 ;  Tele- 
graph Co.  V.  Hall,  124  U.  S.  444  ;  8  Sup.  Ct.  Rep'r,  577  ;  Tele- 
graph  Co.  v.  Wengcr,  55  Penn.  St.  262  ;  3  Sutli.  Dam.  307.  It  is 
insisted  in  behalf  of  the  defendant  that  the  court  erred  in  exclud- 
ing from  the  consideration  of  the  jury  the  conditions  printed  on 
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form  2.  It  IB  dettled  that  a  telegraph  company  incorporated 
under  the  general  statates  of  this  state  may,  by  contract,  limit  its 
liability  for  mistakes  or  delays  in  the  transmission  or  dielivery,  or 
for  the  non-delivery  of  messages,  can^sed  by  the  n^ligence  of  its 
servants,  if  the  negligence  be  not  gross,  to  the  amount  received 
for  sending  the  dispatch.  Breese  v.  Telegraph  Ck).,  48  N.  Y.  132; 
Kiley  v.  Telegraph  Co.,  109  N.  Y.  286;  16  N.  E.  Rep'r,  75. 
But  it  has  never  been  decided  by  the  court  of  last  resort  that  such 
a  company  can,  by  notice,  limit  its  liability  for  such  mistakes  or 
delays.  Breese  v.  Telegraph  Co.;  45  Barb.  274 ;  48  N.  Y.  132, 
arose  out  of  an  erroneous  transmission  of  a  message  written  on  a 
blank  containing  printed  conditions,  and  it  was  held  that  a  party 
by  writing  his  dispatch  on  the  blank  assented  to  the  printed  tenns 
and  conditions.  In  discussing  the  question,  it  was  said :  '^  They 
[telegraph  companies]  can  thus  limit  their  liability  for  mistakes 
not  occasioned  by  gross  negligence  or  willful  misconduct,  and  this 
they  can  do  by  notice  brought  home  to  the  sender  of  the  message, 
or  by  special  contract  entered  into  with  him."  We  think  this 
remark  cannot  be  regarded  as  an  adjudication  that  the  common- 
law  liability  of  a  telegraph  company  may  be  limited  by  a  mere 
notice  unless  it  is  brought  to  the  personal  knowledge  of  the  sender 
of  the  message,  and  he  is  shown  to  have  assented  to  it.  In  this 
state  a  common  carrier  may,  by  an  express  contract  with  the 
shipper,  exempt  itself  from  liability  for  loss  or  damage  occasioned 
by  the  negligence  of  its  servants.  Wells  v.  Railroad  Co.,  24  N. 
Y.  181 ;  Bissel  v.  Railroad  Co.,  25  N.  Y.  442 ;  Poncher  v.  Rail- 
road Co.,  49  N.  Y.  263 ;  Cragin  v.  Railroad  Co.,  51  N.  Y.  61  ; 
Spinetti  v.  Steamship  Co.,  80  N.  Y.  71 ;  Mynard  v.  Railroad 
Co.,  71  N.  Y.  180  ;  Wheel.  Carr.  76,  86.  But  a  common  carrier 
cannot,  by  notice,  limit  its  common-law  liability  to  safely  carry 
and  deliver  goods  without  evidence  of  the  shipper's  assent  to  the 
limitation  proposed.  Hollister  v.  Nowlen,  19  Wend.  234;  Cole 
V.  Goodwin,  19  Wend.  251 ;  Clark  v.  Faxton,  21  Wend.  153  ;Trans- 
portation  Co.  v.  Belknap,  21  Wend.  354 ;  Dorr  v.  ffavigation  Co.,  11 
N.  Y.  485 ;  Blossom  v.  Dodd,  43  N.  Y.  264.  Telegraph  com- 
panies organized,  like  the  defendant,  under  chapter  265  of  the 
Laws  of  1848  and  the  acts  amendatory  thereof  and  supplementary 
thereto,  like  companies  incorporated  for  the  carriage  of  goods  and 
passengers,  owe  duties  to  the  public.    Such  corporations,   like 
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railroads,  may  exercise  the  right  of  eminent  domain,  and  they  are 
required  to  exercise  due  diligence  to.  transmit  Mrith  celerity  and 
skill  all  messages  delivered  to  them,  subject  to  such  reasonable 
mles  as  may  be  adopted  to  protect  their  rights  and  facilitate  the 
performance  of  their  daties.  They,  like  common  carriers,  have 
become  necessary  instnimentalitieB  for  condacting  the  bnsiness  of 
the  country,  and  they  owe  the  same  duty  to  the  public,  and,  we 
think,  should  be  held  to  the  same  rule  in  respect  to  their  right  to 
limit  their  liability  by  notice.  In  this  state  the  doctrine  that  the 
common-law  liability  could  not  be  limited  without  an  express 
contract  has  been  applied  to  individuals  and  firms  acting  as  com- 
mon carriers,  as  well  as  to  corporations.  In  Mac  Andrew  v.  Tele- 
graph Co.,  IT  C.  B.  3,  it  was  said  that  the  common-law  liability 
of  a  telegraph  company  may  be  limited  by  notice ;  but  the  report 
of  the  case  does  not  show  whether  the  message  was  written  on  a 
blank  with  or  without  conditions.  Bnt  in  England  it  was  held 
that  carriers  conld  by  notice  limit  .their  liability  for  the  loss  of 
goods  eyen  in  cases  of  gross  negligence,  which  resulted  in  statutes 
providing  that  their  liability  could  not  be  limited  except  by  an 
express  contract.  Section  6,  chap.  68,  11  Geo.  IV,  and  1  Wra. 
IV  ;  §  7,  chap.  31,  17  and  18  Vict.  In  Clement  v.  Telegraph 
Co.,  137  Mass.  463,  a  message,  not  written  upon  one  of  the  de- 
fendant's blanks,  was  sent  to  its  ofSce  for  transmission.  It  was 
forwarded  in  due  time,  but  was  not  delivered  by  the  ofiSce  at 
which  it  was  received.  In  an  action  brought  for  the  recovery  of 
damages  occasioned  by  the  failure  to  deliver,  it  appeared  that  the 
plaintifPs  agent  who  sent  the  message  knew  the  terms  and  condi- 
tions on  which  the  defendant,  by  its  rules,  provided  that  messages 
should  be  sent  over  its  line,  as  set  forth  in  the  blank  then  in  use 
by  it ;  and  it  was  held  that  this  knowledge  of  the  plaintiff's  agent 
was  binding  upon  him,  and  that  no  recovery  could  be  had.  In 
the  case  last  cited  a  different  rule  was  applied  to  telegraph  com- 
panies from  the  one  applied  by  the  same  court  to  express  com- 
panies. In  Gott  V.  Dinsmore,  111  Mass.  45,  the  plaintiff  shipped 
goods  by  express,  not  taking  at  the  time  the  usual  receipt  contain- 
ing printed  conditions  limiting  the  liability  of  the  company,  with 
which  the  plaintiff  was  familiar,  he  having  been  in  its  employ- 
ment, and  issued  many  such  receipts.  It  was  held  that  mere 
notice  brought  home  to  the  owner  of  the  goods,  by  which  the 


70  Pbaesall  v.  Westebk  Ukiok  Tel.  Oo. 

carrier  seeks  to  limit  its  common-law  liability,  and  the  terms  of 
which  are  not  expressly  assented  to,  were  insufficient  to  defeat  a 
claim  for  loss.  The  court  said :  ^'  Nor  does  the  knowledge  of  the 
regulation,  which  the  plaintiff  had  previously  acquired  while  in 
defendant's  employment,  subject  him  to  the  limitations  imposed, 
by  the  receipt."  In  Ellis  v.  Telegraph  Co.,  13  Allen,  226,  the 
reasons  are  clearly  and  satisfactorily  stated  for  the  existence  of  the 
rule  that  telegraph  companies  are  not,  unless  they  so  expressly 
contract,  held  to  warrant  or  insure  the  accurate  transmission  or 
prompt  delivery  of  messages,  and  are  only  liable  for  negligence. 
But  we  find  no  satisfactory  reason  in  this,  or  in  any  case,  for  a 
rule  that  such  companies  may  by  notice  limit  their  liability  for 
negligence;  nor  do  we  see  any  in  the  nature  of  the  business  in 
which  they  are  engaged.  Carriers  and  telegraph  companies  are 
alike  engaged  in  quasi  public  employments,  and  persons  are  from 
necessity  compelled  to  employ  the  latter,  without  more  opportu- 
nity for  choice  and  deliberation  than  when  they  select  the  former. 
As  before  shown,  the  liability  on  contract  of  carriers  of  goods, 
which  is  implied  by  law,  cannot  be  limited  by  notice  ;  and  it  is 
difficult  to  see  why  telegraph  companies  should  be  permitted  to 
limit  a  much  less  onerous  obligation  by  a  mere  notice.  The 
judgments  should  be  affirmed  with  costs.  All  concur,  except 
Bradley  and  Brown,  JJ.,  dissenting,  and  Haight,  J.,  not  sitting. 

Bradlbt  and  Bbown,  JJ.  (dissenting).  After  the  blank 
known  as  "  Form  No.  2 "  was  put  in  evidence  the  defendant's 
counsel  was  not  permitted  to  read  to  the  jury  therules  and  refi:u1a- 
tions  printed  upon  said  blank,  and  which  stated  the  conditions 
upon  which  all  messages  were  taken  by  the  company.  In  sub- 
stance these  regulations  were  to  the  effect  that  the  company  would 
not  be  liable  for  mistakes  in  the  delivery  of  a  message,  whether 
happening 'by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same,  unless  the  sender  should 
order  the  message  telegraphed  back  to  the  originating  office 
for  comparison;  and  for  that  service  one-half  the  regular  rate 
was  to  be  charged  in  addition  to  the  amount  received  for  sending 
the  message.  The  defendant  testified  that  he  had  no  knowledge  of 
the  terms  of  the  conditions  upon  the  form  No.  2 ;  but  there  was 
ample  evidence  in  the  case  from  which  the  jury  could  have  found 
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that  the  plaintiff  knew  of  these  regalations,  and  that  all  messages 
received  by  the  company  were  sent  over  its  wires  subject  thereto. 
If  the  jnry  had  so  found,  it  woold  have  been  permissible  for  them 
to  find  that  the  messa^  in  question  was  sent  subject  to  such  con* 
ditions,  and  that  the  defendant's  liability  was  limited  to  the 
amount  charged  for  sending  the  message.  A  special  and  express 
contract  is  not  necessary  to  limit  the  liability  of  a  telegraph  company 
for  mistakes  in  transmission  of  messages,  and  in  this  respect  such 
corporations  differ  from  common  carriers.  The  reasons  for  this 
distinction  are  very  clearly  pointed  out  in  Ellis  v.  Telegraph  Co., 
13  Allen,  226,  and  in  the  views  there  expressed  we  concur.  In 
that  case  a  message  was  written  upon  one  of  the  blanks  of  the  cor- 
poration, upon  which  was  printed  the  rules  of  the  company  limit- 
ing its  liability.  In  Clement  v.  Telegi*aph  Co.,  137>  Mass.  4689 
the  message  was  pot  written  upon  one  of  the  defendant's  blanks, 
but  on  its  delivery  to  the  defendant  it  was  upon  a  plain  piece  of 
paper.  The  condition  upon  which  defendant,  by  its  rules,  pro- 
vided that  messages  should  be  sent  over  its  line  as  set  forth 
in  the  form  or  blank  in  use  by  it  were,  however,  known  to  the 
plain tiff^s  agent,  such  blanks  having  been  frequently  used  by  him ; 
and  it  was  accordingly  held  that  a  finding  was  warranted  that  the 
contract  was  entered  into  subject  to  the  stipulations  contained 
upon  such  blanks,  and  that  the  plaintiff  could  recover  only  the 
cost  of  the  message.  We  can  see  no  conflict  between  this  case 
and  Oott  v.  Dinsmore,  111  Mass.  45,  cited  in  the  prevailing 
opinion,  the  latter  being  an  action  against  an  express  company 
for  the  loss  of  a  trunk,  and  was  disposed  of  by  the  application  of 
rules  of  law  applicable  to  common  carriers.  In  this  state  it  has 
been  decided  that  a  telegraph  company  is  not  a  common  carrier, 
and  it  is  not  subject  to  the  peculiar  liability  of  common  carriers. 
Breese  v.  Telegraph  Co.,  48  N.  Y.  132 ;  Schwartz  v.  Telegraph 
Co.,  18  Hun,  158 ;  Kiley  v.  Telegraph  Co.,  109  N.  Y.  231 ; 
16  N.  E.  Rep'r,  75.  In  the  case  last  cited,  in  speaking  of  the 
regulations  limiting  the  liability  of  the  company  unless  the 
message  was  repeated,  it  was  said :  '*  That  a  telegraph  com- 
pany has  the  right  to  exact  such  a  stipulation  from  its  customers 
is  the  settled  law  in  this  and  most  of  the  states  of  the  Union 
and  in  England.  The  authorities  hold  that  telegraph  com- 
panies are  not  under  the  obligation  of  common  carriers.     They 
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have  the  right  to  make  reasonable  r^^olationB  for  the  transaction 
of  their  basineas,  and  to  protect  themselves  from  liabilities  which 
they  would  otherwise  incor  through  the  carelessness  of  their 
nnmeroQS  agents,  and  the  mistakes  and  defaults  incident  to  the 
transaction  of  their  peculiar  business.  The  stipulation  printed  in 
the  blank  in  nse  in  this  case  has  frequently  been  under  considera- 
tion in  the  courts,  and  has  always  in  this  state,  and  generally  else- 
where, been  upheld  as  reasonable."  In  that  case  the  message 
was  written  upon  one  of  the  printed  forms  of  the  defendant,  and 
it  was  decided  that  the  plaintiff  would  be  held,  by  the  use  of  the 
blank  and  its  delivery  to  the  company,  to  have  assented  to  the 
condition  thereon,  although  he  might  not  have  known  their  precise 
terms ;  and  the  Massachusetts  case  referred  to,  and  the  fireese 
Case  and  Schwartz  Case,  were  cited  as  authorities  for  such  decision. 
The  authorities  cited  establish,  in  our  opinion,  the  rule  that  a 
telegraph  company  may  limit  its  liability  for  mistakes  in  the  trans- 
mission of  messages  by  reasonable  r^ulations  brought  to  the 
knowledge  of  its  customers ;  and  had  the  jury  found,  as  they 
might  have  done  upon  the  evidence  in  this  case,  that  the  plaintiff 
knew  that  such  regulations. had  been  established,  and  that  the 
defendant's  liability  was  limited  to  the  amount  charged  for  send- 
ing the  message,  unless  it  was  ordered  to  be  telegraphed  back,  it 
would  also  have  been  permissible  for  them  to  find  that  he  con- 
tracted with  the  defendant  upon  such  condition.  Whether  the 
court  would  have  been  justified  upon  a  finding  of  knowledge  of 
these  conditions  upon  plaintiff's  part,  in  holding  as  a  matter  of  law 
that  he  must  be  deemed  to  have  assented  to  the  condition,  it  is 
unnecessary  to  here  state,  in  view  of  the  fact  that  the  judgment 
is  to  be  affirmed.  The  views  now  expressed  suflSciently  indicate 
the  difference  existing  between  the  majority  and  minority  of  the 
court.  It  was  material  to  a  proper  disposition  of  the  case  that 
the  regulations  printed  upon  the  blank  put  in  evidence  should 
have  been  read  to  the  jury,  and  it  was  error  for  the  court  to  ex- 
clude tliem,  and  for  such  error  the  judgment  should  be  reversed, 
and  a  new  trial  granted.* 

1.  Telegraph  companiee — liability  for  negligence — prima  fiioie  case. — 

Failure  of  a  telegraph  company  to  transmit  and  deliver  a  message  in  the 
form  and  language  in  which  it  was  receiyed  is  prima  fade  evidence  of 


•  Beported  in  26  N.  K.  Bep'r,  68ft;  124  N.  Y.  906. . 
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negligence.    Westeni  UnJkm  Tel.  Co.  ▼.  Short,  8  Am.  B.  B.  A  Ooip.  Bep. 
564. 

2.  TJmttfng  liability.  —  Ab  to  validity  of  stipulation  limiting  the  liability.of 
the  company  as  to  onrepeated  messages,  see  Western  Union  Tel.  Co.  v. 
Short,  8  Am.  B.  B.  &  Corp.  Bep.  564.  In  Hill  ▼.  Western  Union  TeL  Co.,  8 
Am.  B.  B.  ft  Corp.  Bep.  400,  the  sender  who  writes  his  message  upon  one  of  the 
company's  blanks,  is  held  to  assent  to  the  terms  and  conditions  oontained 
therein,  in  so  far  as  the  same  are  reasonable. 


Orrr  of  Chioagk)  v.  Tbottkb. 

(Supreme  Court  of  BllnolB,  Jan.  22, 189L) 

1.  MtmiciPAii  COBFORATION8.  Obdinancbs.  Strbbt  PItocBSSioira.  Un- 
der the  general  power  to  regulate  the  use  of  the  streets  and  to  regulate  the 
police  of  the  city,  a  city  is  not  authorized  to  pass  an  ordinance  prohibiting 
parades  or  processions  in  the  streets  until  a  permit  therefor  has  l>een  obtained 
from  the  superintendent  of  police. 

3.  Obdinahcb  uiniBASONABLS.  Such  an  ordinance  is  unreasonable  as  vest- 
ing in  a  single  man  the  arbitrary  discretion  of  granting  permits  to  whom  he 
pleases,  or  of  denying  them  altogether. 

3.  Dejjsqation  of  power  by  couKCiii.  Such  ordinance  is  also  invalid  as 
delegating  to  the  superintendent  of  police  the  power  and  discretion  vested  in 
the  council  by  statute. 

EBROR  to  appellate  court,  first  district.  Action  brought  by 
the  city  of  Chicago  against  John  Trotter,  a  member  of  the 
Salvation  army,  for  marching  in  a  procession  through  the  streets 
of  the  city  without  a  permit.  Defendant  was  fonnd  guilty,  but 
the  judgment  was  reversed  by  the  appellate  court.  The  city 
brings  error. 

John  A.  May  and  W,  J.  Bulger  for  plaintiff  in  error.  Mo- 
Murdy  <k  Job  and  Qriggs  <&  Alien  for  defendant  in  error. 

Bakeb,  J.  The  city  of  Chicago  is  organized  under  the  general 
act  for  the  incorporation  of  cities  and  villages.  Rev.  St.,  chap.  24. 
Among  the  powers  given  to  the  city  council  by  the  various  clauses 
of  section  1  of  article  5  of  the  act,  are  these :  To  regulate  the 
nee  of  the  public  streets,  to  regulate  and  prohibit  the  exhibition 
or  carrying  of  banners,  placards,  advertisements  or  hand-bills  in 
the  streets  or  public  grounds,  or  upon  the  sidewalks;  to  prevent 
and  suppress  riots,  routs,  affrays,  noises,  disturbances  and  disor- 
VOL.  rv.— 10 
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derlj  assemblies  in  any  public  or  private  place ;  to  declare  what 
should  be  a  nuisance,  and  to  abate  the  same,  and  to  impose  fines 
upon  parties  who  may  create,  continue  or  suffer  nuisances  to  ex- 
ist ;  to  prevent  and  r^ulate  the  rolling  of  hoops,  playing  of  ball, 
flying  of  kites  or  any  other  amusement  or  practice  having  a  ten- 
dency to  annoy  persons  passing  in  the  streets  or  on  the  sidewalks, 
or  to  frighten  teams  or  horses ;  to  regulate  the  police  of  the  city, 
and  pass  and  enforce  all  necessary  police  ordinances.  Section  1 
of  an  ordinance  of  the  city,  passed  July  23,  1886,  is  as  follows : 
"  Section  1.  That  no  parades  or  processions  shall  be  allowed  upon 
the  streets  of  the  city,  nor  shall  any  open-air  meeting  be  held 
upon  any  ground  abatting  upon  any  street  or  avenue  of  the  city, 
until  a  permit  therefor  shall  first  be  obtained  from  the  police  de- 
partment, nnder  penalty  of  not  less  than  twenty-five  dollars,  nor 
more  than  one  hundred  dollars.  Such  permits  shall  be  issued, 
without  fee,  by  the  superintendent  of  police,  and  shall,  in  the 
case  of  parades  and  processions,  specify  the  route  to  be  followed 
upon  the  streets  of  the  city."  • 

This  suit  is  a  prosecation  by  the  city  against  John  Trotter,  the 
appellee,  for  a  violation  of  said  section  of  said  ordinance.  The 
question  at  issue  is  the  validity  or  invalidity  of  the  ordinance. 
It  is  to  be  noted  that  the  several  charter  powers  above  enumerated, 
and  which,  it  is  insisted,  authorize  and  sustain  the  enactment  un- 
der consideration,  are  powers  tliat  are  conferred  upon,  and  are  to 
be  exercised  by,  the  city  council.  Parades  and  processions  upon 
the  streets  of  a  city  are  not  necessarily  productive  of  danger  and 
disorder  so  as  to  render  them  per  se  the  creators  of  public  dis- 
turbances ;  nor  are  they  necessarily  nuisances.  There  is  no  au- 
thority, therefore,  in  the  municipal  corporation  to  suppress  such 
demonstrations  of  all  kinds,  at  all  times,  and  under  all  circum- 
stances. Citizens  have  the  constitutional  right  "of  pursuing 
their  own  happiness ; "  and  on  suitable  occasions,  and  for  lawful 
purposes,  and  in  a  peaceable  manner  they  may  gather  together  in 
street  parades  and  processions,  if  they  so  desire,  provided  they  do 
not  disturb  or  threaten  the  public  peace,  or  substantially  interfere 
with  the  rights  of  others. 

The  ordinance  in  question  seems  to  recognize  the  fact  that  all 
processions  are  not  to  be  repressed,  and  seems  to  proceed  upon 
the  theory  that  some  of  such  demonstrations  are  to  be  allowed 
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and  permitted,  and  others  prevented.  It  does  not,  however,  fix 
and  determine  the  conditions  under  which  parades  and  processions 
will  be  unlawful.  It  merely  leaves  it  to  the  discretion  or  caprice 
of  the  saperintendent  of  police  to  imperatively  prescribe  who 
shall  be  permitted  to  gather  together  in  such  processions,  and 
who  shall  not ;  to  dictate  that  the  members  of  one  political  party, 
or  of  one  religious  denomination,  or  of  one  civic  society  may,  and 
the  members  of  another  political  party,  religious  denomination  or 
civic  society  may  not,  have  such  parades  or  processions ;  and  to 
arbitrarily  fix  the  times,  occasions  and  localities  when  and  where 
such  assemblages  will  be  allowed.  Under  the  ordinance  the  su- 
perintendent of  police  has  even  authority  to  prohibit  all  street  pa- 
rades and  processions  whatever.  It  is  subversive  of  the  liberty  of 
the  citizen,  and  outside  of  the  domain  of  the  law,  that  authority 
so  arbitrary  should  be  lodged  in  one  individual.  The  powers  that 
were  granted  by  the  state,  and  that  are  relied  upon  by  the  munici- 
pality, were  delegated  to  the  city  council ;  and  that  body  could 
not  transfer  its  legislative  prerogatives,  and  the  public  trust  which 
was  imposed  upon  it,  to  a  mere  executive  officer.  All  ordinances 
must  be  reasonable,  and  the  ordinance  before  us  is  unreasonable. 
As  was  said  by  the  supreme  court  of  Michigan  in  Re  Frazee,  63 
Mich.  399;  30  N.  W.  Rep'r,  72,  where  a  similar  ordinance  was 
under  investigation:  "This  by-law  is  unreasonable,  because  it 
suppresses  what  is  in  general  perfectly  lawful,  and  because  it 
leaves  the  power  of  permitting  or  restraining  processions,  and 
their  courses,  to  an  unregulated  official  discretion,  when  the  whole 
matter,  if  regulated  at  all,  must  be  by  permanent,  legal  provisions, 
operating  generally  and  impartially."  In  our  opinion  the  ordi- 
nance of  July  23, 1886,  is  invalid,  and  appellee  could  not  lawfully 
bo  convicted  for  a  violation  of  its  provisions.  The  judgment  of 
the  appellate  court  is  affirmed.^ 

Municipal  oorpomtiou  —  regnlating  street  prooesBioiii — police  power. — 
In  the  Matter  of  Frazee,  63  Mich.  896,  Frazee  was  convicted  of  violat- 
In^  an  ordinance  of  the  citj  of  Grand  Bapide,  section  1  of  which  was  as 
follows:  "No  persons  or  person,  association  or  organizations,  shall  march 
parade,  ride  or  drive  in  or  upon  or  through  the  public  streets  of  the  city  of 
Grand  Rapids,  with  maslcal  instruments,  banners,  flags,  torches,  flambeaux, 
or  while  sieging  or  shouting,  without  having  first  obtained  the  consent  o^  the 
major  or  oommcm  council  of  said  citj ;  funeral  and  military  processions,  how- 

*  Beported  In  9S  N.  K  Uep'r,  859. 
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ever,  shall  not  be  sabjeet  to  the  foregoing  proyiflions  of  this  section;  but  sadi 
processions  as  well  as  those  having  the  permit  or  consent  of  the  major  or  oonu 
mon  council,  when  using  the  public  streets  of  said  city,  shall  conform  to  such 
directions  as  the  major  or  the  chief  of  police  maj  give  in  relation  to  the  streets 
to  be  used,  and  the  portion  thereof  to  be  occupied  bj  them,  and  in  relation  to 
the  manner  of  such  use." 

The  penalty  fixed  for  a  violation  of  the  ordinance  was  a  fine  not  exceeding 
$500  and  imprisonment  until  pajment,  not  exceeding  ninetj  dajs.  Frazee 
having  been  convicted  and  imprisoned  under  the  ordinance,  petitioned  for  a 
writ  of  habeas  eorjnu  to  test  the  validitj  of  the  ordinance  and,  hence,  the  le- 
galitj  of  his  imprisonment.  Fraaee  was  a  member  of  the  "  Salvation  army** 
and  was  arrested,  with  others,  for  parading  the  streets  of  the  city  with  musi- 
cal  instruments,  banners,  etc.,  without  the  consent  of  the  mayor  or  common 
couQcil.     The  court  held  the  ordinance  invalid  and  discharged  the  petitioner. 

The  charter  powers  of  the  city  under  which  the  right  to  pass  the  ordinance 
was  claimed  were  as  follows  : 

1.  *'To  prevent  vice  and  immorality  ;  to  preserve  public  peace  and  good 
order ;  to  prevent  and  quell  riots,  disturbances  and  disorderly  assemblages." 

2.  *^To  prevent  the  cumbering  of  streets,  sidewalks,  etc,  in  any  manner 
whatever." 

3.  '*  To  control,  prescribe  and  regulate  the  manner  in  which  the  highways^ 
streets,  avenues,  lanes,  alleys,  public  grounds  and  spaces  within  said  city 
shall  be  used." 

4.  ''To  prohibit  practices,  amusements  and  doings  in  said  streets  having  a 
tendency  to  frighten  teams  and  horses,  or  dangerous  to  life  and  property." 

5.  *'To  prohibit  and  prevent  any  riot,  rout,  disorderly  noise,  disturbance  or 
assemblage  in  the  streets  or  elsewhere  in  said  city." 

6.  "To  provide  for  maintaining  the  peace  and  good  government  of  said 
citv." 

It  was  held  that  these  general  grants  of  power  must  be  construed  '*  in  con- 
formity to  constitutional  principles  and  in  harmony  with  the  general  laws  of 
the  land,"  and  **  as  only  conferring  such  power  over  the  subjects  referred  to  as 
will  enable  the  city  to  keep  order,  and  suppress  mischief,  in  accordance  with  the 
limitations  and  coDditions  required  by  the  rights  of  the  people  themselves,  as  se* 
cured  by  the  priuciples  of  law,  which  cannot  be  less  cai'eful  of  private  rights 
under  a  constitution  than  under  the  common  law. "  The  ordinance  was  held  un- 
reasonable and,  therefore,  invalid,  "  because  it  suppresses  what  is  in  general 
perfectly  lawful,  and  because  it  leaves  the  power  permitting  or  restraining 
processions,  and  their  courses,  to  an  unregulated  official  discretion,,  where  the 
whole  matter,  if  regulated  at  all,  must  be  by  permanent,  legal  provisions, 
operating  generally  and  impartially." 

Upon  the  reasonableness  of  the  ordinance  the  court  says  :  *'  It  has  been 
customary  from  time  immemorial,  in  all  free  countries,  and  in  most  civil* 
ized  countries,  for  people  who  are  assembled  for  common  purposes  to 
parade  together,  by  day  or  reasonable  hours  at  night,  with  banners  and 
other  paraphernalia,  and  with  music  of  various  kinds.  These  processions  for 
political,  relifirions  and  social  demonstrations  are  resorted  to  for  the  express 
purpose  of  keeping  up  unity  of  feeling  and  enthusiasm,  and  frequently  to 
produce  some  effect  on  the  public  mind  by  the  spectacle  of  union  and  num* 
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beis.  They  are  a  natoial  prodact  and  exponent  of  common  alma,  and  valuable 
facton  in  farthering  them.  They  are  only  foand  to  any  appreciable  extent 
in  places  having  collected  inhabitants,  for  spectators  are  generally  as  import- 
ant as  members.  They  are  among  the  incidental  conditions  of  city  life,  and 
are  as  mach  to  be  expected,  on  suitable  occasions  as  any  other  public  meet- 
ings, and  not  necessarily  any  more  dangerous. 

**  They  are,  however,  capable  of  perversion  to  bad  uses,  and,  when  so  per- 
verted,  may  be  dangerons.  When  people  assemble  in  riotous  mobs,  and  move 
for  purposes  opposed  to  private  or  public  security,  they  become  unlawful, 
and  their  members  and  abettors  become  punisliable.  These  dangers  are  as 
well  known  as  the  customs  themselves  are  and  are  sometimes  very  great 
dangers.  There  may  be  times  and  occasions  when  such  assemblies  may  for 
awhile  be  dangerous  in  themselves,  because  of  Inflammable  conditions  among 
the  population.  All  of  these  things  are  as  ancient  as  the  law,  and  are  gene- 
rally within  reach  of  the  law,  unless  the  law  itself  is,  for  the  time,  suspeuded 
by  military  necessity.  During  all  this  period  of  public  hbtory,  cities  have 
existed,  and  had  powers  of  local  administration.  But  it  has  never  been  sup- 
posed that  they  needed  or  ought  to  possess  any  repressive  power  over 
these  movements  which  was  not  subservient  and  subsidiary  to  the  general 
legal  scheme  of  government." 

"It  is  only  when  political,  religious,  social  or  other  demonstrations  create 
public  disturbances,  or  operate  as  nuisances,  or  create  or  manifestly  threaten 
some  tangible  public  or  private  mischief  that  the  law  interferes.  And  when 
it  interferes  it  does  so  because  of  the  evil  done,  or  apparently  menaced,  and 
not  because  of  the  sentiments  or  purposes  of  the  movement,  if  not  otherwise 
unlawful ;  and  things  absolutely  unlawful  are  not  made  so  by  local  authority 
but  by  general  law.  All  may  be  capable  of  legal  mischief  by  perversion,  or 
by  drcnmstances.  It  is  lawful  to  provide  for  dealing  with  the  mischief,  but 
it  is  not  lawful  to  go  beyond  reasonable  measures  and  precautions  in  anticipat- 
ing it.  Private  liberty,  and  public  tranquillity  and  security,  mast  both  be  kept 
in  vit»w. 

''  We  cannot  accede  to  the  suggestion  that  religious  liberty  includes  the 
right  to  introduce  and  carry  out  every  scheme  or  purpose  which  persons  see 
fit  to  claim  as  part  of  their  religious  system.  There  is  no  legal  authority  to 
constrain  belief,  but  no  one  can  lawfully  stretch  his  own  liberty  of  action  so 
as  to  interfere  with  that  of  his  neighbors  or  violate  peace  and  good  order. 
The  whole  criminal  law  might  be  practically  superseded  if,  under  pretext  of 
liberty  of  conscience,  the  commission  of  crime  is  made  religious  dogma.  It  is 
a  fundamenul  cooditiou  of  all  liberty,  and  necessary  to  civil  society,  that  all 
men  must  exercise  their  rights  in  harmony  and  must  yield  to  sucli  restrictions 
as  are  necessary  to  produce  that  result.  It  is  not  competent  to  make  any  ex- 
ceptions  either  for  or  against  the  body  of  which  petitioner  is  a  member,  be- 
cause of  its  theories  concerning  practical  work.  In  law  it  has  tlie  same  right, 
and  is  subject  to  the  same  restrictions,  in  its  public  demonstrations  as  any 
secular  body  or  society  which  uses  similar  means  for  drawing  attention  or  cre- 
ating interest. 

"  Whatever  regulation  is  made  must  operate  uniformly,  under  the  same 
conditions.  It  is  competent  to  hold  all  persons  liable  for  any  actual  wrong 
done  which  creates  dangeioas  or  noxious  consequences.    That  is  already  pro- 
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▼ided  for  ander  the  laws  of  naisancefl.  These  proceBslonB  might  no  doabt 
become  naisaoces,  as  any  others  might  do  so,  bat  it  cannot  be  aesamed  that 
they  will;  and  it  appears  in  the  record  before  as  that  they  have  been  judicially 
adjudged  otherwise,  when  prosecuted.  Any  doctrine  that  would  hold  them 
legally  objectionable  in  themselves  would  cover  every  miliury  or  political 
or  society  procession  that  ever  assumtnl  respectable  proportions.  All  by-laws 
made  to  regulate  them  must  fix  the  conditions  expressly  and  intelligibly,  and 
not  leave  them  to  the  caprice  of  any  one.  This  doctrine,  as  applied  to  public 
officers,  was  recognized  in  Horn  v.  People,  26  Mich.  321.  It  is  quite  as  appli- 
cable to  the  common  council,  acting  by  resolution  on  particular  cases.  The  law 
must  be  impartial  and  general  or  it  is  no  law.  Waits  v.  Local  Board  of  Gars- 
ton,  L.  R.,  8  Q.  B.  6.  It  is  only  where  power  is  given  to  license  that  permis- 
sive  action  can  be  left  to  particular  cases.  If  this  were  allowed  in  the  case  of 
processions,  it  would  enable  a  mayor  or  council  to  shut  off  processions 
of  those  whose  notions  did  not  suit  their  views  or  tastes,  in  poUtlcs  or  religion, 
or  any  other  matter  on  which  men  differ.  When  men  in  authority  have  arbi- 
trary power,  there  can  be  no  liberty." 

The  case  of  Anderson  v.  City  of  Wellington,  40  Eans.  178,  involved  the 
validity  of  a  similar  ordinance.  The  ordinance  in  question  prohibited  parades 
without  the  consent  of  the  mayor,  and  in  the  absence  of  the  mayor  required 
the  consent  of  the  president  of  the  council,  city  clerk  or  city  marshal.  The 
powers  of  the  city  council  were  similar  to  those  considered  in  the  Michigan 
case.    The  ordinance  was  held  to  be  illegal  and  void.     The  court  says  : 

*'  In  addition  to  this,  the  ordinance  must  be  reasonable ;  not  inconsistent 
with  the  laws  of  the  state  ;  not  repugnant  to  fundamental  rights  ;  must  not 
be  oppressive  ;  must  not  be  partial  or  unfair ;  must  not  make  special  or  un- 
warranted discriminations,  and  must  not  contravene  common  right.  These 
restrictions  upon  the  power  of  the  common  councils  of  cities  in  this  country 
have  been  frequently  imposed,  and  almost  universally  recognized  in  all  the 
courts  of  last  resort  that  have  expressed  opinions  upon  the  subject.  The  ob- 
ject of  this  ordinance,  and  the  danger  apprehended  and  to  be  avoided  by  its 
enactment  and  enforcement,  as  expressed  by  its  terms,  is  to  prevent  the  calling 
together  of  a  large  and  unusual  crowd  of  people  on  any  of  the  streets,  avenues 
or  alleys  of  the  city  of  Wellington.  Then  the  question  is  this  :  Is  a  street 
parade  with  music  or  singing  legally  obj<'<*tionable  in  itself,  or  does  it  threaten 
the  public  peace  or  the  good  order  of  the  community?  There  are  other  ques- 
tions made  in  the  briefs  of  counsel  for  appellant,  but  we  shall  consider  only 
the  general  legal  characteristics  of  the  ordinance ;  for  if  it  is  not  legal,  the 
other  questions  go  with  it ;  and  if  it  is,  they  are  probably  not  important 
enough  to  justify  reversal  in  this  particular  case.  This  ordinance  prevents 
any  number  of  the  people  of  the  state  attached  to  one  of  the  several  political 
parties  from  marching  together,  with  their  party  banners  and  inspiring  music, 
up  and  down  the  principal  streets,  without  the  written  consent  of  some  munic- 
ipal officer.  The  Masonic  and  Odd  Fellows  organizations  must  first  obtain 
consent  before  their  charitable  steps  desecrate  the  sacred  streets.  Even  the 
Sunday  school  children  cannot  assemble  at  some  central  point  in  the  city  and 
keep  step  to  the  music  of  the  band  as  they  march  to  the  grove,  witnout  per- 
mission  first  had  and  obtained.  The  Grand  Army  of  the  Republic  must  be 
preceded  in  its  march  by  the  written  consent  of  his  honor  the  mayor,  or  march 
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wHlioiit  droBia  or  fife,  ahoato  or  BongB.  It  preventi  a  pablie  addreea  apon 
•ny  sabjeet  being  made  on  the  streets.  It  preyents  an  onasaal  ooDgiegatioa 
of  people  on  the  streets  ander  any  dreumstanees  without  permission.  The 
ordinance  is  framed  on  the  theory  that  an  unnsoal  crowd  or  congregation  of 
people  upon  one  of  the  public  streets  of  a  city  is  either  of  itself  a  disturbance 
of  the  public  peace,  or  that  it  threatens  the  good  order  of  the  community.  A 
crowd  of  people  is  one  of  the  most  ordinary  incidents  of  every-day  life  in  any 
dty  of  considerable  size  in  this  country.  A  fire,  a  runaway,  an  unusual  sight, 
collects  a  crowd  as  if  by  magic  ;  and  it  is  not  a  fair  estimate  of  the  character 
and  habits  of  the  American  people  to  assume  that  the  public  peace  is  threat- 
ened when  numbers  of  them  congregate.  We  do  not  believe  that  the  legis- 
ative  grant  of  power  to  the  city  council  as  enumerated  in  the  sections  a'bove 
dted  can  be  so  construed  as  to  authorise  the  city  council  to  take  from  the 
people  of  a  city  and  the  surrounding  country  a  privilege  exercised  by  them  in 
every  locality  throughout  the  land,  to  form  their  processions  and  parade  the 
streets  with  banners,  music,  songs  and  shouts.  It  is  an  abridgement  of  the 
rights  of  the  people.  It  represses  associated  effort  and  action.  It  discourages 
united  effort  to  attract  public  attention,  and  challenge  public  examination  and 
criticism  of  the  associated  purposes.  It  discourages  unity  of  feeling  and  ex. 
prefision  on  great  public  questions,  economic,  religious  and  political.  It  prac- 
tically destroys  these  great  public  demonstrations,  that  are  the  most  natural 
product  of  common  aims  and  kindred  purposes.  The  power  to  pass  such  an 
ordinance  should  be  dear  and  controlling  before  it  can  be  upheld,  and  take 
away  from  the  people  the  privilege  that  they  have  exercised  ever  since  the 
organisation  of  the  government.  Public  parades  of  this  character  are  not  un- 
lawful in  their  intent,  purpose  or  result ;  they  are  not  mala  in  m,  If  #iey  are 
to  be  mala  prohSbita,  it  ought  to  be  by  some  general  law  and  not  by  local 
regulation. 

"  All  by-laws  made  to  regulate  parades  must  fix  the  conditions  upon  which 
all  persons  or  associations  can  move  upon  the  public  streets,  expressly  and  in- 
telligently, such  conditions  operating  upon  all  of  the  same  class  alike  and  bein^ 
reasonable  in  their  requirements,  and  not  oppressive  in  their  operation,  and 
must  not  give  the  power  of  permitting  or  ^restraining  possession  to  an  unreg- 
ulated official  discretion,  and  thus  allow  an  officer  to  prevent  those  with  whom 
he  does  not  sgree  on  controverted  questions  from  calling  public  attention  to 
the  prindples  of  their  party  or  the  objects  of  tbeir  organization  in  one  of  the 
most  effectual  methods  kn'own  to  associated  effort." 

In  Commonwealth  v.  Plaisted,  148  Mass.  875,  the  defendant  was  prosecuted 
lor  playing  on  a  musical  instrument  in  one  of  the  public  streets  of  Boston  in 
Tiolation  of  the  rules  established  by  the  board  of  police  of  said  city.  Section 
1  of  the  rules  is  as  follows:  **  No  person  shall  sing,  or  play  or  perform  on  any 
musical  instrument  in  the  streets  or  public  places  of  the  city  o#  Boston,  except 
in  connection  with  a  funeral,  a  military  parade,  or  a  procession  of  a  political, 
elvlc  or  eharitable  organization  for  which  a  police  escort  is  provided,  unless 
licensed  thereto  by  the  board  of  police  for  the  dty  of  Boston,  as  hereinafter  set 
forth."  Other  sections  provided  for  granting  licenses  and  fixed  a  penalty. 
Defendant  at  the  time  was  playing  on  a  comet  and  was  part  of  a  procession  of 
the  Salvation  army  which  was  without  a  police  escort.    The  board  of  police 
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had  full  legislative  authority,  according  to  the  coart,  to  adopt  rolee  "  for  rogu^ 
lating  and  restraining  itinerant  mosidans  in  the  streets  and  public  places  of 
Boston.*'  A  conyiction  was  sustained  bjr  the  supreme  court.  The  defendant 
ofiFered  to  prove  tliat  the  Salvation  army  is  a  regular  religious  and  charitable 
organization, with  a  set  form  of  worship,  and  that  the  street  parade  is  a  part  of 
that  worship,  and  that  he  took  part  in  the  parade  in  question  as  a  matter  of 
religious  worship  only.  This  evidence  was  held  to  be  incompetent  by  the 
trial  court  and  upon  this  point  the  supreme  court  says:  '*  It  is  also  objected 
that  the  defendant's  act  of  playing  the  cornet  in  the  parade  in  the  street  was 
done  as  a  matter  of  religious  worship  only.  But  this  defense  cannot  avul  to 
protect  him  from  the  consequences  of  an  act  which  is  made  subject  to  a  pen- 
alty under  the  law.  Reynolds  v.  United  States,  98  U.  S.  145,  161;  State  v. 
White,  64  N.  H.  48.  The  provisions  of  the  constitution  which  are  relied  on 
securing  freedom  of  religious  worship,  were  not  designed  to  prevent  the 
adoption  of  reasonable  rules  and  regulations  for  the  use  of  streets  and  public 
places,  and  a  religious  body,  however  earnest  and  sincere,  cannot  avail  itself 
of  these  provisions  as  an  authority  to  take  possession  of  a  street  in  a  city,  in 
violation  of  such  rules,  for  the  purpose  of  public  worship  therein.  Tlie  fact 
that  there  is  no  actual  disturbance  or  breach  of  the  peace,  on  the  particular 
occasion,  is  immaterial.     State  v.  White,  64  N.  H.  48." 

A  statute  of  New  Hampshire  provides  as  follows:  "  No  person  shall,  within 
the  compact  part  of  any  town,  fire  or  discharge  any  cannon,  gun,  pistol  or 
other  firearms,  or  beat  any  dram,  except  by  command  of  a  military  officer 
having  authority  therefor,  or  fire  or  discharge  any  rocketo,  squibs,  crackers 
or  any  preparation  of  gunpowder,  except  by  permission  of  a  majority  of  the 
police  officers,  or  selectmen,  in  writing,  or  make  any  bonfire,  or  improperly  use 
or  expose  any  friction  matches,  or  knowingly  raipe  or  repeat  any  .false  cry 
of  fire."  Defendants,  who  were  apparently  members  of  the  '*  Salvation  army," 
were  prosecuted  for  beating  a  drum  in  violation  of  this  statute.  They  ad- 
mitted doing  the  acta  charged  and  ofiered  to  prove  that  they  were  done  in 
accordance  with  their  sense  of  religious  duty,  and  in  worshipping  God  accord- 
ing to  the  dictates  of  their  own  consciences,  and  that  they  Were  not  disturbing 
the  public  peace  or  the  religious  worship  of  others.  The  offer  was  rejected,  and 
the  ruling  of  the  trial  court  was  sustained.  The  court  held  that  the  statute 
was  not  in  conflict  with  that  article  of  the  bill  of  rights  designed  to  secure 
religious  freedom  and  that  it  was  in  all  respecto  a  valid  police  regulation. 
State  V.  White,  64  N.  H.  48. 

The  ca8e  of  Village  of  DesPlaines  v.  Poyer,  133  III.  848,  may  be  referred  to 
as  bearing  somewhat  upon  the  questions  involved  in  the  foregoing  cases.  An 
ordinance  of  the  village  declared  public  picnics  and  open-air  dances  a  nuisance 
and  prohibited  any  person  to  rent,  use  or  allow  to  be  used  any  yard,  ground, 
grove  or  real  estate  within  the  village  for  that  purpose.  This  was  attempted 
under  a  general^  power  to  declare  what  should  be  a  nuisance  and  to  prohibit 
the  same.  The  court  held  that  this  did  not  authorize  the  village  to  declare 
that  a  nuisance  which  was  not  so  in  fact,  and  held  the  ordinance  unreasonable 
and  void.    See,  also.  State  y.  Hughes,  73  N.  C.  25. 
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Otjby  et  al.  V.  Goodwin. 

(8upreiD«  ODUit  of  Arizona,  Jad.  24,  1891.) 

1.  Emhtent  douats,  Exbbcisb  of  power  bt  tbrritort.  The  territory 
of  Arizona,  thoagh  not  poeeesaing  sovereignty,  is  clothed  with  authority  to 
provide  for  the  exercise  of  the  power  of  eminent  domain  by  the  clause  in  the 
organic  act  which  says  :  "  The  legislati've  power  of  this  territory  extends  to 
all  rightfal  sobjects  of  legislation  not  inconsistent  with  the  constitation  and 
laws  of  tlie  United  States." 

2.  The  question  of  public  use,  how  determined.  To  determine  what  is 
a  public  use  authorizing  the  exercise  of  this  power,  cases  and  principles, 
rather  than  definitions,  mast  be  consulted. 

8.  It  is  well  established  by  the  weight  of  authority  that  in  determining 
what  is  a  public  use,  as  contradistinguished  from  a  private  use,  the  peculiar 
physical  conditions  and  necessities  of  the  country  are  to  be  considered. 

4.  Taktjxq  for  purposes  of  irrigation  is  for  a  pxtblic  use.  That  in  the 
territory  of  Arizona  the  physical  conditions  are  such,  and  the  necessity  for  the 
use  of  water  for  irrigation  so  great  and  indispensable,  as  to  authorise  an  act  of 
the  territorial  legislature  providing  for  the  condemnation  of  right  of  way  for 
ditches  or  canals  by  the  agent  of  the  territory  for  the  use  of  thirteen  or  less 
farmers  (or  ranchers)  in  a  farming  neighborhood. 

6.  That  the  taking  in  this  case  was  for  a  public  use,  because  in  pursuance 
of  a  law  general  in  its  character  and  terms,  and  providing  for  the  irrigation 
of  vast  areas  of  land  that  would  otherwise  be  wholly  worthless  and  unin- 
habitoble. 

1  PPE  AL  from  district  court,  Maricopa  county. 

A.  Buck  for  appellants.     W.  J.  Kingt^ury  for  appellee. 

GooDiKG,  0.  J.  This  is  an  action  under  title  22,  '^  Eminent  Do- 
main," Revised  Statutes  of  Arizona,  act  approved  March  9, 18S7, 
to  condemn  real  estate  of  appellant  for  the  purpose  of  a  canal  or 
ditch  for  irrigating  purposes.  The  appellant  contends — First,  that 
the  legislature  had  no  power  to  pass  the  act ;  second,  that  the 
court,  and  not  the  legislature,  mast  be  the  final  judge  of  what  is 
a  public  use,  as  distinguished  from  a  private  use ;  third,  that  the 
UBe  in  this  case  is  private,  and  not  public. 

These  are  questions  of  the  utmost  importance  in  this  territory 
and  have  been  presented  and  argued  with  ability  commensurate 
with  their  importance.  Was  the  act,  '^  Eminent  Domain,"  beyond 
the  power  and  authority  of  the  legislature,  and,  therefore,  void  ? 
The  organic  law  of  Arizona  provides  :    ^^  The  legislative  power 
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of  this  territory  extends  to  all  rightful  eabjects  of  l^slation  not 
inconsistent  with  the  constitution  and  laws  of  the  United  States. 
But  no  laws  shall  be  passed  interfering  with  the  primary  disposal 
of  the  soil-  *  *  *  "  The  exercise  of  the  power  of  eminent 
domain  is  certainly  ^^  a  rightful  subject  of  le^iation."  The  vari- 
ous and  imperativ^e  demands  for  the  exercise  of  this  power  are  so 
obvious  as  to  preclude  the  idea  that  congress  did  not  intend  to 
confer  it  by  the  language  used  in  the  organic  act  Public  build- 
ings, public  roads,  railroads,  canals,  water-works,  sewers,  gas,  elec- 
tric lights  and  all  the  modern  improvements  of  a  public  character 
are  dependent  on  the  exercise  of  this  power.  Kot  only  is  the  ex-^ 
ercise  of  the  power  of  eminent  domain  a  ^'  rightful  subject  of 
legislation,"  but  this  power  is  implied  from  the  negative.  ^*  But 
no  law  shall  be  passed  interfering  with  the  primary  disposal  of 
the  soil.''  The  primary  disposal,  it  is  needless  to  say,  is  the  dis- 
posal of  it  by  the  government  when  it  parts  with  its  title.  The 
legislature  has  the  power  to  determine  and  fix  by  what  tenures 
lands  in  the  territory  shall  be  held,  and  under  what  forms  titles 
shall  pass,  and  who  shall  be  the  heirs  at  the  death  of  the  proprie- 
tor, and  pass  other  like  laws.  The  purpose  of  the  organic  act  was 
to  transfer  from  congress  to  the  territorial  legislature  the  power 
that  congress  had  to  pass  laws  for  the  people  of  the  territory  upon 
^^  all  rightful  subjects  of  legislation."  The  territorial  legislature 
is  substituted  for  congress,  and  clothed  with  the  power  of  con- 
gress, except  that  it  may  not  pass  laws  interfering  with  the  pri- 
mary disposal  of  the  soil,  nor  tax  the  property  of  the  United  States, 
nor  tax  the  lands  or  other  property  of  non-residents  higher  than 
the  lands  or  property  of  residents.  That  congress  had  the  power 
to  pass  an  act  providing  for  the  exercise  of  the  power  of  eminent 
domain  in  the  territory  no  one  will  question.  That  it  has  dele- 
gated this  power  to  the  territorial  legislature  we  think  is  quite 
clear.  Oooley  Oonstitutional  Limitations, 650,  says:  ^^In  the  new 
territories,  however,  where  the  government  of  the  United  States  ex- 
ercises sovereign  authority,  it  possesses,  as  incident  thereto,  the 
right  of  eminent  domain,  which  it  may  exercise  directly  or  through 
the  territorial  governments." 

Was  the  property  taken  for  a  private  or  public  use  I  The  court 
below  found  that  the  property  in  question  was  sought  to  be  con- 
demned for  a  ^^  use  authorized  by  law."  and  was  necessary  for 
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eaid  use.  The  ''  Btatement  of  facts  "  is  the  evidence  taken  on  the 
trial.  It  appears  that  the  ditch  in  question  is  connected  with  the 
Tempe  canal,  and  what  is  known  as  the  ^^  Southern  Branch." 
Mr.  Goodwin  says :  "  Our  branch  is  not  an  organization  of  its 
own.  It  is  a  part  of  the  southern  branch,  in  which  Mr.  Oury 
owns  stock;  it  is  a  part  of  the  same  canal."  He  further  states 
that :  '^  The  zanjero  of  the  southern  branch  has  charge  of  our 
canal ;  our  canal  i&  just  a  part  of  the  southern  branch."  ^^  The 
directors  of  the  southern  branch  have  control  of  our  ditch  as  well 
as  the  southern  branch  ;  the  whole  business  is  under  one  set  of 
directors."  He  further  states  that  there  are  about  eight  thousand 
acres  of  land  under  the  ditch,  desert  land,  worthless  without  ir- 
rigation. He  further  mentions  the  names  of  thirteen  persons 
who  own  stock,  and  states  that  none  of  these  shareholders  own 
more  shares  than  is  necessary  to  irrigate  their  land,  and  that  it 
was  the  intention  to  give  each  shareholder  sufficient  to  irrigate 
his  own  land.  That  others  besides  these  shareholders  owned 
and  within  the  boundaries  marked  and  as  covered  by  the  canal. 
The  ditch  is  owned  by  a  joint-stock  association,  not  a  corporation. 
That  about  one  thonsand  inches  of  water  was  used  through  the 
canal,  and  the  shareholders  owned  about  two  thonsand  acres. 
The  one  thousand  inches  of  water  run  through  the  ditch  was 
owned  by  the  shareholders  in  the  Tempe  canal,  and  in  the  south- 
ern branch  both.  That  one  hundred  inches  would  be  used  to  one 
hundred  and  sixty  acres,  sometimes  more.  These  facts,  not  con- 
tradicted, bear  on  the  question  of  the  use  being  a  public  use,  or  a 
purely  private  use.  The  other  facts  we  deem  it  unnecessary  to 
set  forth,  as  the  controversy  arises  on  the  facts  above  set  out. 

The  amended  complaint  alleges,  among  other  things,  that  the 
'^  plaintiff  is  a  resident  of  the  territory  of  Arizona,  county  of  Mar- 
icopa, and  an  agent  of  the  said  territory  for  the  purpose  hereafter 
mentioned,  by  virtue  of  title  22  of  the  Revised  Statutes  of  said 
territory,  and  as  such  agent  brings  this  suit  against  the  defendants 
for  the  purposes  mentioned  aforesaid  ;"  and  in  paragraph  4,  in 
substance,  "  that  plaintiff,  J.  0.  Goodwin,  Robert  G.  Goodwin, 
James  McGlintock,  Robert  J.  Martin,  James  Gilliland,  T.  G. 
Cartlidge,  Fisher  G.  Bailey,  Douglas  Lemon,  Adams,  and  numer- 
ous other  persons,  farmers  residing  in  the  Missouri  Flat  neighbor- 
hood, county  and  territory  aforesaid,  are  the  owners  of  about 
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eight  thonsand  acrea  of  arable  and  irrigable  lands  in  said  neigb- 
borhood,  wholly  valueless  without  irrigation,"  etc.;  and  prays  "  to 
condemn  the  land  for  the  purposes  mentioned  in  the  complaint." 
The  damages,  as  fuund  by  the  court,  amount  to  $124.50. 

Do  the  facts  of  the  case  disclose  that  the  use  was  a  '^  use  author- 
ized by  law"  — in  other  words,  a  public  use,  in  the  view  of  the 
law?  There  is  no  definition  of  a  public  use  that  has  yet  been 

formulated  to  which  we  can  go  as  a  certain  criterion.     To  know 

« 

what  is  a  public  use  which  authorizes  the  exercise  of  the  power 
of  eminent  domain,  we  must  have  recourse  to  cases  rather  than 
definitions  —  to  uses  that  have  been  held  to  be  public.  There  are 
<^rtain  uses  about  which  there  is  no  controversy.  Property  taken 
for  state-houses,  for  court-houses,  for  school-houses,  for  public 
roads,  and  the  like,  which  pass  under  the  immediate  control  of  the 
public  authorities,  are  cases  of  clear  and  direct  public  uses.  Prop- 
erty taken  for  railroads,  canals  and  the  like  have  also  been  con- 
ceded to  be  taken  for  public  uses.  In  this  class  of  cases  the 
property  is  not  in  the  possession  of  or  controlled  by  the  ofiicers 
or  agents  of  the  public.  Private  individuals  own  and  control  the 
property.  The  title  to  the  property  is  not  in  the  public,  nor  is 
the  possession  or  control,  as  in  the  case  of  court-houses,  school- 
houses,  etc.  The  public  use  consists  in  the  right  of  the  people  to 
transit  and  transportation  at  reasonable  rates.  The  public  receives 
a  benefit  and  advantage  in  this:  that  a  new  and  better  means  of 
travel  and  transportation  is  afforded.  In  other  words,  in  this 
class  of  cases  it  is  conceded  that  the  property  of  the  individual 
owner  is  properly  and  lawfully  taken,  because  the  public  receives 
a  convenience  and  advantage,  and  a  right  to  participate  in  the 
use.  But  there  is  another  class  of  cases  on  an  entirely  different 
basis.  In  a  number  of  th(B  states  where  the  physical  conditions  of 
the  country  offer  inducements  for  the  construction  and  erection 
of  mills  for  grinding  grain  or  sawing  lumber,  laws  have  been 
passed  authorizing  individuals  and  private  companies  to  condemn 
mill-sites.  These  laws  have  been  sustained  in  the  states  where  they 
have,  been  enacted,  though  questioned,  criticised  and  often  the 
authority  denied,  outside  of  the  jurisdictions  where  the  benefits 
are  enjoyed.  Upon  what  principle  or  reasoning  can  these  laws 
be  sustained  ?  The  public  do  not  participate  in*  the  title  to  the 
property  condemned ;  nor  in  the  possession  or  control ;  nor  in  the 
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1186  direct,  as  in  the  case  of  railroads,  canals^  etc  The  courts 
which  have  upheld  these  laws  as  constitutional  rank  among  the 
first  in  the  country.  We  refer  to  the  following  cases  on  this 
point,  and  other  points  in  this  case :  Beekman  v.  ij^ilroad  Co., 
22  Am.  Dec.  705 ;  Holyoke  Co.  v.  Lyman,  15  Wall.  507 ;  Tide 
Water  Co.  v.  Coster,  18  N.  J.  Eq.  518;  In  re  Application  for 
Drainage  of  Lands,  35  N.  J.  Law,  497 ;  Hartwell  v.  Armstrong, 
19  Barb.  166 ;  Shaw  v.  Railroad  Co.,  16  Gray,  415 ;  Norfleet  v. 
Cromwell,  70  N.  C.  634;  Lowell  v.  Boston,  111  Mass.  454 ;  Tal- 
bot V.  Hudson,  16  Gray,  417;  Mill  Corp.  v.  Newman,  12  Pick. 
467 ;  Jordan  v.  Woodward,  40  Me.  317 ;  Manufacturing  Co.  v. 
Femald,  47  N.  H.  444 ;  Ash  v.  Cummings,  50  N.  H.  591 ;  Hazed 
T.  Essex  Co.,  12  Cush.  477 ;  Harding  v.  Goodlett,  8  Yerg.  41; 
Hankins  v.  Lawrence,  8  Blackf.  266 ;  Olrastead  v.  Camp,  33 
Conn.  532 ;  Venard  v.  Cross,  8  Kans.  248 ;  Thien  v.  Voegtlander, 
3  Wis.  461 ;  Higginson  v.  Inhabitants  of  Nahant,  11  Allen,  530 ; 
Commiesioners  v.  Armstrong,  45  N.  Y.  234 ;  County  Ct.  of  8t. 
Louis  Co.  v.  Griswold,  58  Mo.  175. 

In  Holyoke  Co.  v.  Lyman,  15  Wall.  507,  Clifford,  J.,  says : 
^^  Authority  to  erect  dams  across  such  streams  for  mill  purposes 
results  from  the  ownership  of  the  bed  and  the  banks  of  the  stream ; 
or  the  right  to  construct  the  same  may  be  acquired  by  legislative 
grant,  in  cases  where  the  legislature  is  of  the  opinion  that  the 
benefits  to  the  public  will  be  of  sufficient  importance  to  render  it 
expedient  for  them  to  exercise  the  right  of  eminent  domain  ;  and 
to  authorize  such  an  interference  with  private  rights  for  that 
purpose,  lands  belonging  to  individuals  have  often  been  condemned 
for  such  purpose,  in  the  exercise  of  the  right  of  eminent  domain, 
in  cases  where,  from  the  nature  of  the  country,  tnill-sites  sufficient 
in  number  could  not  otherwise  be  obtained;  and  that  right  is  even 
more  frequently  exercised  to  enable  mill-site  owners  to  flow  the 
water  back  beyond  their  own  limits  in  order  to  create  sufficient 
power  or  head  and  fall  to  operate  their  mills."  Mill  Corp.  v. 
Newman,  23  Am.  Dec.  627,  says :  '^  But  it  is  said  that  analogy 
fails  when  applied  to  laying  bare  the  flats  in  order  t-o  get  the 
water-power  for  mills,  because  the  public  have  no  right  in  respect 
to  the  manufactories,  as  they  have  to  travel  on  the  turnpike  roads. 
Bat  the  public  may  be  well  said  to  be  paid  or  compensated 
in  the  one  as  well  as  in  the  other  case,  and  are  benefited  by  the 
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'-//",'/:'^^\.'i%  ,^:r.'4  v*:-;  5->r  :Le  di-n^jre.  1:  k  -:•«  ukirjr  the 
|/^v;Ar*/  /yf  //f^;  r/.i.'.  ^^^j  ;r'^-'-?  •*  ^'-^  a:L>:ier.  At  =-:-iC  it  k  a 
/'/♦V'/l  ^.';  V/  *<^t:<fr  i\H  ym^:.wi,  want  of  the  p::Vi-2.  Xow, 
t',.4  ■*  jfr4  ;t  *,r,'/  ^,  J  ><;,  Trie  -mW,  or  caprice  of  an  ici>:«iual  woold 
'/f*i'/i  /J/^<r4i.  t;,<?  f/,'/*.t  rj-^;fil  and  exV>a*ive  enterpriies  if  it  were 
//;,"f  y/,Vj,^  It  /♦,  fi'/l  f'Kun^A  in  the  caae  jnst  cite-J  thit  tlie  right 
'//  •!,'?  pr<?ri<?r;tl  p  i',V/t  to  panicipate  u  the  bi^is  of  the  right  toooo- 
^I'-f/ifi,  '!),<;  r<^,iiltlfij{  \xiUhfiu  are  held  safficient,  and  are  relied 
fj(^'/fi  ^  p^^ifyUtu:  tli#;  exc-rciv^  of  this  power 

In  K/jij/J/)<?r  V,  FhIU  (>>,,  to  be  fo-md  in  23  Am.  Dec.  770,  the 
o/fun  *Vn^'.\u^A%  what  JA  a  public  use,  and  on  what  power  of  em- 
\mui  dtumu  U  }yAHfA.  The  case  is  stoted  in  these  words: 
**  Wh<?r<?iw,  iUa  objwt  of  the  present  franchise  is  to  create  a  water- 
pow<jr  and  <5rw;t  thcrc^^n  extensive  manafactaring  establishments. 
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These  will  be  under  the  control  of  individoak.  The  company 
will  either  build  or  lease.  They  may  build  for  themselves  or 
lease  to  whom  they  please,  and  they  are  under  no  obligation  to 
let  the  public  participate  in  the  immediate  profits  of  their  under- 
taking. If  to  establish  this  as  a  public  benefit,  it  is  indispensably 
necessary  that  the  public  should  have  the  privilege  of  participat- 
ing in  it  directly  and  immediately,  then  the  proposition  is  not 
made  out,  and  the  defendants  have  no  authority.  But  is  not 
this  view  too  narrow?  Can  public  improyements  be  limited 
within  such  a  compass  ?  May  we  not  in  considering  what  shall 
be  deemed  a  public  use  and  benefit,  look  at  the  objects,  the  pur- 
poses and  the  results  of  the  undertaking  t ''  In  this  case,  decided 
as  early  as  1832,  it  was  held  that  the  use  was  public,  and 
not  private,  because  of  the  incidental  benefits  to  the  public. 
There  was  to  be  no  participation  by  the  public,  only  the  incidental 
benefits.  The  court  further  says :  '^  Kor  is  it  [eminent  domain] 
limited  to  private  corporations  whose  sole  object,  or  even  whose 
primary  object  it  is  to  promote  the  public  good.  Snch  corpora- 
tions are  not  to  be  found.  Private  interest  or  emolument  is  the 
primum  mobile  in  all.  The  public  interest  is  secondary  and 
consequential." 

And  again :  "  The  ever-varying  condition  of  society  is  con- 
stantly presenting  new  objects  of  public  importance  and  utility, 
and  what  shall  be  considered  a  public  use  or  benefit  may  depend 
somewhat  on  the  situation  and  wants  of  the  community  for  the 
time  being."  22  Am.  Dec.  700.  After  referring  to  a  number 
of  cases  wherein  it  has  been  held  that  ''Mill  Acts''  are  con- 
stitntianal  if  the  public  have  the  right  to  participate,  the  court 
goes  on  to  say :  "  But  in  many  of  the  states  the  validity  of  statutes 
authorizing  the  condemnation  of  sites  and  theflowage  of  land,  for 
the  establishment  and  maintenance  of  mills  and  other  manufac- 
tories, has  been  upheld  on  the  broad  ground,  that,  without  regard 
to  any  actual  right  of  the  public  in  the  use  of  them,  they  are  of 
such  public  utility  as  to  be  in  the  nature  of  public  improvements." 
Ohnstead  v.  Camp,  33  Conn.  532 ;  Todd  v.  Austin,  34  Conn.  78  ; 
Occam  Co.  v.  Manufacturing  Co.,  35  Conn.  496 ;  Gramraell  v. 
Potter,  6  Iowa,  548  ;  Venard  v.  Cross,  8  Kans.  248 ;  Harding  v. 
Funk,  8  Kans.  315 ;  Cogswell  v.  Essex  Mill  Corp.,  6  Pick.  94  ; 
Fiske  V.  Farmingham  Co.,  12  Pick.  68 ;  Mill  Corp.  v.  Newman, 
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12  Pick.  467 ;  Hazen  v.  Essex  Co.,  12  Gush.  475 ;  Miller  v.  Troost, 
14  Minn.  365  (Gil.  282) ;  Manufacturing  Co.  v.  Fernald,  47  N.  H. 
444;  Newcorab  v.  Smith,  I  Chand.  (Wis.)  71 ;  Fisher  v.  Horicon, 
10  Wis.  35 1 ;  Holyoke  Co.  v.  Lyman,  15  Wall.  507,  per  Clifford,  J. 

In  47  N.  H.  456,  this  question  is  put :  "  Or,  to  put  the  ques- 
tion in  a  general  form,  is  it  of  such  general  public  advantage  that 
the  streams  and  waters  of  this  state  should  be  brought  into 
practical  use  for  manufacturing  purposes  that  a  private  right 
standing  in  the  way  of  the  enterprise,  designed  to  accomplish  ex- 
tended and  connected  improvements  in  the  water  of  a  lai^e  stream, 
^  *  ^  is  taken  for  a  public  use  when  taken  to  advance  such 
an  enterprise  and  remove  an  obstacle  to  its  success?  The  act 
authorizing  the  property  taken  was  sustained  by  the  court.  In 
the  case  of  Tide- Water  Co.  v.  Coster,  18  N.  J.  Eq.  521,  it  is  hel4 
that  the  right  of  eminent  domain  could  be  employe(^  for  the  pun 
pose  of  reclaiming  large  tracts  of  tide-water  land,  and  based  its 
decision  on  the  ground  that  ^  it  is  the  resulting  general  utility 
whicli  gives  such  an  enterprise  a  kind  of  public  aspect,  and  in- 
vests them  with  privileges  which  do  not  belong  to  mere  private 
interests.'  The  case  of  Head  v.  Manufacturing  Co.,  decided  by 
the  supreme  court  of  the  United  States  at  the  October  term,  1884 
(113  U.  S.  16 ;  5  Sup.  Ct.  Rep'r,  441),  is  instructive  on  the  subject 
of  the  'Mill  Acts'  of  many  states,  and  does  not  deny  their  con- 
stitutionality, even  in  the  instances  where  there  is  no  pretense  of 
a  right  on  the  part  of  the  public  to  participate,  except  in  the  re^ 
suiting  benefits.  The  general  mill  act  of  New  Hampshire  author* 
ized  '  any  person  or  any  corporation  '  to  erect  a  dam  flowing  the 
lands  of  others,  paying  the  owners  of  land  flowed  damages  to  be 
assessed  ^  by  a  committee  or  a  jury.'  In  that  case,  as  in  this,  it 
was  claimed  that  it  was  taking  private  property  for  private  use, 
contrary  to  the  constitution.  The  taking  was  held  to  be  lawful, 
on  the  right  of  the  legislature  to  make  laws  affecting  such  cases. 
When  property  in  whicli  several  persons  have  a  common  interest 
cannot  be  fully  and  beneficially  enjoyed  in  its  existing  condition, 
the  law  often  provides  a  way  in  which  they  may  compel  one  an-» 
other  to  submit  to  measures  necessary  to  secure  its  beneficial  en* 
joyment,  making  equitable  compensation  to  any  whose  control  of 
or  interest  in  the  property  is  thereby  modified." 

But  we  desire  to  quote  from  this  decision  of   the  highest  court 


OUBY  V.    GtoODWIK.  89 

in  the  land,  and  of  so  recent  delivery,  for  the  pnrposeof  showing 
the  strength  of  the  authorities  on  the  propositions  involved  in  this 
case.  First,  the  act  which  is  sustained  gives  the  right  to  ^'  any 
person  or  any  corporation  "  to  flow  the  lands  of  others ;  that  is,  as 
held  in  many  cases,  to  take  them.  Farther  it  says :  ^'  General 
mill  acts  exist  in  a  great  majority  of  the  states  of  the  Union. 
Such  acts,  authorizing  land  to  be  taken  or  flowed  in  inmtvm  for 
the  erection  and  mainteuance  of  mills,  existed  in  V'irginia,  Mary- 
land, Delaware  and  North  Carolina,  as  well  as  in  Massachusetts, 
New  Hampshire  and  Rhode  Island,  before  the  Declaration  of 
Independence,  and  exists  to  this  day  in  each  of  these  states  except 
Maryland.  *  *  *  These  were  enacted  in  Maine,  Kentucky, 
Missouri  and  Arkansas  soon  after  their  admission  into  the  Union. 
They  were  passed  in  Indiana,  Illinois,  Michigan,  Wisconsin,  Iowa, 
Nebraska,  Minnesota,  Mississippi,  Alabama  and  Florida  while 
they  were  yet  territories,  and  re-enacted  after  they  became  states* 
They  were  also  enacted  in  Pennsylvania  in  1803,  in  Connecticut 
in  1864,  and  more  recently  in  Vermont,  Kansas,  Oregon,  West 
Virginia  and  Georgia,  but  were  afterward  repealed  in  Georgia. 
In  most  of  these  states  their  validity  has  been  assumed  without 
dispute ;  and  they  were  never  adjndged  to  be  invalid  anywhere, 
until  since  1870,  and  then  in  three  states  only,  and  for  the  incom- 
patibility  with  their  respective  constitutions.  '*  The  principal  ob- 
jects, no  doubt,  of  the  earlier  acts  were  grist- mills  ;  and  it  has  been 
generally  admitted,  ev^n  by  those  courts  which  have  entertained 
the  most  restricted  view  of  the  legislative  power,  that  a  grist-mill 
which  grinds  for  all  comers,  at  tolls  fixed  by  law,  is  for  a  public 
use.  Bnt  the  statutes  of  many  states  are  not  so  limited  either 
in  terms  or  in  tiie  usage  under  them.  In  Massachusetts  for  more 
than  half  a  century  the  mill  acts  have  been  extended  to  mills  for 
any  manufacturing  purpose.  And  throughout  New  England, 
Pennsylvania,  Virginia,  North  Carolina,  Kentucky  and  many  of 
the  western  states,  the  statutes  are  equally .  comprehensive."  I 
have  quoted  this  fully  because  the  expression  is  that  of  the  su- 
preme court  of  the  United  States,  and  as  recent  as  1884 ;  and  be- 
cause it  shows  that  these  acts  are  not  sustained  as  constitutional 
because  of  the  right  having  been  exercised  before  the  adoption  of 
the  constitutions,  though  many  cases  place  the  right  or  power  on 
that  ground ;  and,  further,  because  in  my  opinion  the  mill  acts  of 
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the  namerous  states  have  far  less  foandation  in  public  necessity 
or  public  utility  than  the  water  acts  of  Arizona,  and  because  the 
similarity  of  the  act  is  apparent.  Under  the  mill  acts  any  person 
or  corporation  may  take  private  property  for  their  use,  the  bene- 
fits being  the  general  and  resulting  benefits  to  the  public.  Under 
the  water  acts  any  person  or  corporation  may  take  right  of  way 
for  water.  The  miU  acts  are  held  valid  where  there  is  no  partici- 
pation by  the  pablic.  Is  it  then  necessary  that  there  should  be 
participation  direct  under  the  water  acts,  to  obviate  the  objection 
of  its  otherwise  being  a  private,  and  not  a  public,  use  ?  In  some 
of  the  drainage  acts  of  the  various  states  and  territories  there  is 
no  participation.  I  am  not  unmindful  of  the  fact  that  some  cases 
place  the  lawfulness  of  both  the  mill  acts  and  the  drainage  acts 
under  the  power  of  the  legislature,  expressed  %j  the  court  in  the 
case  from  which  we  have  just  quoted,  viz.,  the  right  to  compel 
owners  of  private  and  separate  property  to  join  with  other  owners 
of  private  and  separate  adjoining  property  to  improve  the  same 
in  invitum,  as  by  a  common  ditch,  party-walls,  etc.  In  the  case 
of  the  exercise  of  the  power  of  eminent  domain,  the  individual 
has  a  portion  of  his  property  taken  for  which  ample  compensation 
is  made.  In  the  case  of  a  resort  to  the  other  power,  as  in  the 
drainage  act  or  some  of  them,  the  part  not  taken  may  be  sold  at  a 
sacrifice  to  pay  assessment  for  the  benefits. '  But  there  are  many 
cases  where  the  power  must  rest  on  the  right  of  eminent  domain^ 
as  where  one  man's  land  is  flowed  for  the  benefit  of  another 
man's  mill ;  where  a  ri  ght  of  way  is  taken  over  one  man's 
land  for  a  ditch  to  drain  the  swamp  lands  of  one  or  more  of  his 
neighbors.  In  all  these  cases  the  private  property  of  the  Individ* 
ual  is  taken,  and  it  is  of  little  concern  to  him  under  what  particu- 
lar power.  If  under  the  power  of  condemnation,  he  gets  com- 
pensation for  what  is  taken.  If  un  der  the  power  to  assess  for 
improvement,  a  forced  sale  of  all  may  result  in  a  sacrifice  of  alL 
If  the  constitution  cannot  protect  in  the  latter  case,  ought  it  to 
be  invoked  in  the  former  to  the  detriment  of  the  community, 
and  against  a  general  beneficial  public  policy,  growing  out  of 
peculiar  and  extraordinary  physical  conditions  of  the  country  I 
The  counterpart  in  principle  to  the  proposition  involved  in  this 
case  is  to  be  found-  in  the  drainage  laws  of  various  states, 
especially  on  the  sea-coast.     There  it  is  to  get  water  off  the  soil ; 
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here  it  is  to  get  it  on  to  and  in  thesolL  What  difference  can  there 
be  in  principle?  Some  of  the  caaee  base  the  lawfahiess  of  the 
drainage  acts  on  the  plea  (may  we  not  say  in  many  cases  pretext) 
of  promoting  the  pnblic  health.  Many  other  cases  base  the  right 
on  the  broad  ground  of  pnblic  benefit  and  utility.  22  Am.  Dec 
705.  Rodman,  J.,  said,  in  sustaining  the  act  to  condemn :  '^  If 
^  public  utility  '  is  synonymous  with  ^  public  use/  the  case  is  still 
clearer.  In  many  cases,  therefore,  it  has  been  held^that  acts  for 
the  drainage  of  lands  by  the  power  of  eminent  domain,  where  the 
chief  object  was  to  improve  the  land  and  render  it  fit  for  human 
habitation  and  cultivation,  were  constitutional  and  valid."  Tide- 
Water  Co.  V.  Ooster,  18  N.  J.  Eq.  618;  In  re  Application  for 
Drainage,  35  N.  J.  Law,  497 ;  Hartwell  v.  Armstrong,  19  Barb. 
166 ;  Talbot  v,  Hudson,  16  Gray,  417 ;  Norfleet  v.  Cromwell,  70 
N.  C.  634.  In  the  last  case  Rodman,  J.,  said  :  ^^  It  is  well  known 
that  in  the  Atlantic  section  of  this  state  there  are  hundreds  of 
thousands  of  acres  of  what  is  called  ^  swamp  land,'  which  from  the 
flatness  of  their  surface,  and  the  filling  up  of  the  natural  courses 
of  drainage,  if  any  ever  existed,  cannot  be  relieved  of  the  water 
which  ordiDarily  covers  them,  and  made  fit  for  human  habitation 
and  cultivation,  except  by  catting  artificial  canals  from  them  into 
some  convenient  creek  or  river,  which  must  necessarily  pass 
through  the  intervening  lands  of  the  riparian  proprietors.  If 
these  canals  can  be  cut  only  by  the  permission  of  the  owners  of 
the  banks  of  the  necessary  ontletd,  this  vast  area  of  fertile  land 
must  remain  for  ages  an  uncultivated  and  unpopulated  wilder- 
ness,  and  it  will  be  entirely  valueless  to  those  who  bought  it  from 
the  state  on  the  faith  of  its  laws.  An  act  which  aims  to  remedy 
so  great  an  evil,  affecting  so  many  persons  now  living,  and  so 
many  more  in  ike  future,  must  be  deemed  one  of  general  and 
pnblic  utility.  *  *  *  Roads  and  aqueducts  are  classed  to- 
gether in  the  Institutes  as  servitudes  of  the  same  public  character. 
Id  the  swamps,  which  the  act  in  question  chiefly  affects,  the  canals 
are  more  important  than  the  roads,  as  they  must  always  precede 
them." 

In  these  cases  water  must  be  taken  off  the  lands  to  flt  them  for 
habitation  and  cultivation.  In  Arizona  water  must  be  taken  on 
the  lands  to  fit  them  for  habitation  and 'cultivation.  Lux  v. 
Haggin,  69  Oal.  804;  10  Pac.  Rep'r,  674,  says :    "  And  while  the 
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court  will  hold  the  use  private  whea  it  appears  that  the  govern* 
meat  or  public  cannot  have  any  interest  in  it,  the  legislature,  in 
determining  the  expediency  of  declaring  a  public  use,  may  no 
doubt  take  into  consideration  all  the  advantages  to  follow  from 
such  action ;  as  the  advancement  of  agriculture,  the  encourage- 
ment of  mining  and  the  arts,  and  the  general,  though  indirect^ 
benefits  derived  to  the  people  at  large  from  the  dedication.  It 
may  be  that,  ,under  the  physical  condition  existing  in  some  por- 
tions of  the  state,  irrigation  is  not  theoretically  a  ^  natural  wanti' 
in  the  sense  that  living  creatures  cannot  live  without  it.  But  its 
importance  as  a  means  of  producing  food  from  the  soil  makes  it 
less  necessary,  in  a  scarcely  appreciable  degree,  than  the  use  of 
water  by  drinking  it.  The  government  \^ould  seem  to  have  not 
only  a  distant  and  consequential,  but  a  direct,  interest  in  the  use. 
Therefore  a  public  use."  Here  the  use  of  water  for  agriculture 
is  held  to  be  a  public  use.  The  same  authority  says :  ^^  We  are 
only  called  on  to  say  that  sections  of  the  Code  which  provide  for 
taking  water  from  riparian  proprietors  (on  due  compensation  to 
supply  farming  neighborhoods)  are  constitutional  and  valid."  In 
Barbier  v.  Connolly,  113  U.  S.  31;  5  Sup.  Ct.  Rep'r,  857  (1884), 
Justice  Field  says  :  '^  But  neither  the  amendment  [14th  amend- 
ment to  the  constitution],  *  *  *  nor  any  other  amendment^ 
was  designed  to  interfere  with  the  power  of  the  state,  sometimes 
called  its  '  police  power,'  to  prescribe  regulations,  to  promote  the 
health,  peace,  morals,  education  and  good  order  of  the  people, 
and  to  legislate  so  as  to  increase  the  industries  of  the  state,  de- 
velop its  resources,  and  add  to  its  wealth  and  prosperity.  From 
the  very  necessities  of  society,  legislation  of  a  special  character^ 
having  these  objects  in  view,  must  often  be  had  in  certain  dis- 
tricts, such  as  for  draining  marshes  and  irrigating  arid  plains." 
"  Special  burdens  are  often  necessary  for  general  benefit,  for  sup- 
plying water,  preventing  fires,  lighting  districts,  cleaning  streets, 
opening  parks  and  many  other  objects."  This  was  said  in  pass* 
ing  on  and  construing  the  constitutional  provision,  providing  that 
no  one  shall  be  derived  of  life,  liberty  or  property  without  due 
process  of  law."  "  Due  process  of  law"  was  held  to  mean  affect- 
ing all  alike  who  were  of  the  same  class  or  similarly  situated. 
Take  the  case  of  ditching  or  draining  companies  in  interior 
states  where  there  are  swamp  lands.     The  owners  of  the  swamp 
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lands  are  allowed  to  form  ditchiDg  oompanies,  and  drain  their 
lands  and  the  lands  of  their  neighbors,  and  assess  their  neighbors 
in  invUum  for  the  expenses  incurred,  and  in  some  instances,  as 
1  have  before  said,  selling  at  a  sacrifice,  the  lands  of  their  neigh- 
bors to  meet  the  assessments.  The  ditches  limited  in  some  cases 
to  little  farming  neighborhoods,  comprising  fewer  in  nnmber  than 
thirteen.  No  doubt  these  laws  were  first  enacted  on  the  theory 
of  the  general  health,  and  may  have  been  continned  on  that  pre- 
tense long  after  everybody  understood  that  the  increased  pro- 
ductiveness of  the  soil  and  the  enhanced  value  of  the  lands  con- 
stituted the  primum  mobile  of  the  stockholders  in  the  companies. 
These  laws  have  been  upheld  in  states  where  the  judiciary  might 
say  it  was  a  startling  proposition  to  assert  that  one  man  might  in- 
voke the  state's  power  of  eminent  domain  to  convey  water  over 
another  man's  land,  paying  him  ample  compensation  therefor. 
In  the  one  case  a  mere  right  of  way,  a  slender  strip  of  land,  is 
taken — is  appropriated — and  compensation  made  therefor;  in 
the  other,  a  ditch  or  drain  is  made  in  invitum^  and  the  benefits 
assessed  by  others,  and  must  be  paid  or  a  forced  sale  result.  Why 
should  the  first  proposition  be  startling  and  the  second  accepted 
and  approved  ? 

In  the  state  of  Nevada  it  has  been  held. that  the  law  authoriz- 
ing the  condemnation  of  land  to  give  access  to  mines,  and  to  en- 
able miners  to  carry  on  the  business  of  mining,  is  constitutional. 
Mining  Co.  v.  Seawell,  11  Nev.  402.  In  Mining  Co.  v.  Cor- 
coran, 15  Nev.  147,  it  was  held  constitutional  to  authorize  the 
condemnation  of  lands  for  the  purpose  of  operating  a  mine.  In 
Colorado,  statutes  have  been  passed  authorizing  the  appropriation 
of  water  by  individuals  for  irrigating,  and  also  the  right  to  con- 
demn land  for  right  of  way  for  irrigation.  Canal  Co.  v.  Bright, 
8  Colo.  144;  6  Pac.  liep'r,  142 ;  Schilling  v.  Rominger,  4  Colo. 
100.  I  refer  to  these  Nevada  and  Colorado  cases  as  authority 
direct  on  the  question  involved  in  this  case. 

An  examination  of  these  cases,  the  mill  site,  the  mining  cases, 
the  water  cases,  discloses  the  fact  that  the  legislatures  of  various 
states  have  clothed  private  corporations  and  individuals  with  the 
power  of  eminent  domain  to  make  available  the  extraordinary 
natural  resources  within  their  borders.  In  a  great  number  of 
these  instances  there  is  no  participation  by  the  general  public, 
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and  the  public  use  consists  in  the  purely  incidental  benefits.  The 
peculiar  physical  conditions,  and  the  great  benefit  that  would  re- 
sult to  the  general  public,  seemed  to  justify  a  public  policy  au- 
thorizing the  taking  of  private  property  to  promote  the  general 
welfare  in  such  cases.  In  most  states  and  under  ordinary  condi- 
tions, laws  like  the  mill-site  acts,  the  dam  acts,  and  the  acts  allow- 
ing land  to  be  condemned  to  facilitate  mining,  and  for  irrigation, 
would  not  be  passed,  and  might  not  be  thought  of  sufficient  public 
necessity  and  importance  to  be  upheld  if  passed.  The  conflict  in 
the  authorities  may  be  accounted  for  in  the  different  conditions 
that  exist  in  different  states.  The  authorities  are  numerous  that 
sites  for  manufacturing  may  not  be  condemned,  though  mannfao- 
tories  are  of  great  public  utMity,  and  promote  the  general  welfare 
in  a  pre-eminent  degree.  But  the  reason  given  is  that  a  sufficient 
number  of  sites  can  be  had  by  purchase,  and  without  the  necessity 
of  condemnation.  But  a  different  ruling  prevails  where  manu- 
facturing is  done  by  water-power,  and  mill-sites  are  few,  as  we 
have  seen  in  the  cases  before  referred  to. 

All  condemnation  acts  are  predicated  on  the  proposition  that 
private  ownership  must  yield  to  public  necessity.  "Public  ne- 
cessity "  often  means,  as  illustrated  in  the  above  instances,  public 
convenience  and  advantage.  We  have  many  other  instances  of 
what "  public  necessity  "  means.  Though  telephones  are  of  very 
recent  invention,  and  reach  the  very  limited  few,  their  use  is  held 
to  be  a  public  necessity;  in  other  words,  public  convenience  and 
advantage  —  sufficiently  so,  at  least,  to  justify  the  exercise  of  the 
sovereign  power  of  eminent  domain.  Natural  gas,  though  limited 
to  localities  small  in  area,  is  held  also  to  be  a  public  necessity,  and, 
therefore,  to  justify  the  exercise  of  this  extraordinary  power. 
Laws  relating  to  the  telephone  and  natural  gas  are  good  illustrations 
of  the  adaption  of  the  law  to  the  existing  conditions,  and  the  neces- 
sity for  the  enforcement  of  the  doctrine  that  private  property 
must  yield,  on  compensation  being  made,  to  the  public  welfare. 
But  recently  both  the  telephone  and  natural  gas  were  unknown, 
now  both  are  necessary  to  the  public  use  ;  that  is,  we  submit  to  the 
public  convenience  and  advantage.  "  Government  must  adapt 
itself  to  the  existing  condition  and  wants  of  society,  or  its  efficiency 
is  destroyed."  Swan  v.  Williams,  2  Mich.  438.  '<  This  right  of 
resumption  [condemnation]  may  be  ezereised  not  only  when  the 
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safety,  but  also  when  the  interest,  or  even  the  expediency  of  the 
state  is  concerned.''  Beekmau  v.  Kailroad  Oo.,  3  Paige,  73. 
Property  may  be  taken  ander  power  of  eminent  domain,  where 
the  use  is  merely  amusement  or  recreation,  as  for  public  drives 
or  parks.  Uigginson  v.  Inhabitants  of  Nahant,  11  Allen,  530 ; 
In  re  Monnt  Washington  Eoad  Co.,  35  N.  H.  134 ;  In  re  Bush 
wick  Ave.,  48  Barb.  9  ;  County  Court  v.  Griswold,  58  Mo.  175 ; 
OommiBsioners  v.  Armstrong,  45  N.  Y.  234. 

Speaking  of  the  power  of  the  state  to  exercise  the  right  of  emi- 
nent domain,  in  behalf  of  railroads.  Judge  Cooley  says :  "  In  such 
cases  the  property  is  not  so  much  appropriated  to  the  public  use 
as  taken  to  subserve  some  general  and  important  public  policy." 
Ryerson  v.  Brown,  35  Mich.  339.  Chancellor  Kent  has  written : 
^  If  the  public  interest  can  be  in  any  way  promoted  by  the  taking 
of  private  property,  it  must  rest  in  the  wisdom  of  the  legislature 
to  determine  whether  the  benefit  to  the  public  would  be  of  suffi- 
cient importance  to  render  it  expedient  for  them  to  exercise  the 
right  of  eminent  domain,  and  to  authorize  an  interference  with 
the  private  rights  of  individuals  for  that  purpose."  2  Kent 
Com.  340.  I  give  due  weight  to  the  remark  of  Judge  Cooley 
that "  it  would  not  be  entirely  safe  "  to  apply  with  "  much  liberty  " 
the  words  "  in  any  way ; "  and  the  further  remark  of  Judge  Cooley 
that  private  property  may  not  be  taken  "  for  objects  which  may 
merely  tend  to  give  an  aspect  of  beauty,"  etc.  I  have  looked 
into  the  various  instances  of  the  exercise  of  the  right  and  power 
of  eminent  domain  in  the  cases  before  cited,  to  ascertain  whether 
it  is  necessary  that  the  property  appropriated  should  be  actually 
appropriated  to  a  direct  public  use,  or  to  some  use  in  which 
the  general  public  might  participate,  as  in  the  cases  of  rail- 
roads and  canals,  or  whether  the  requirements  of  the  constitu- 
tion might  not  be  met,  if  the  use  was  in  pursuance  of  some  general 
and  important  public  policy.  In  other  words,  may  a  state  or 
territory,  in  view  of  its  natural  advantages  and  resources  and  neces- 
sities, l^slate  in  such  a  way,  exercising  the  power  of  eminent  do- 
main, that  these  advantages  and  resources  may  receive  the  fullest 
development  for  the  general  welfare,  the  laws  being  general  in  their 
operation  ?  This  territory  is  vast  in  extent,  and  rich  in  undevel- 
oped natural  resources.  Mountains  and  deserts  are  not  an  invit- 
ing prospect,  when  viewed  by  a  stranger   in  transit.    But  the 
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moantains  abonnd  in  the  predons  metals,  gold  and  silver,  *'  the 
jewels  of  sovereignty ;''  and  the  deserts  may  be  made  to  ^^  bloom  and 
blossom  as  the  rose."  The  one  great  want  is  water.  With  this 
resource  of  nature  made  available,  the  mountains  and  the  deserts 
may  be  made  to  yield  fabulous  wealth,  and  Arizona  become  the 
home  of  a  vast,  prosperous  and  happy  people.  But  with  water  in 
this  territory  ^'  cribbed,  cornered  and  confined  "  it  will  continue 
and  remain  the  mysterious  land  of  arid  desert  plains,  and  barren 
hill-sides,  and  bleak  mountain  peaks.  The  legislature  of  the  ter- 
ritory, seeing  what  was  apparent  to  all,  adopted  at  an  early 
day  a  policy  — "a  general  and  important  public  policy."  That 
policy  was  to  protect  against  private  ownership  and  monop- 
oly the  one  thing  indispensable  to  the  growth,  development 
and  prosperity  of  the  territory  —  the  element  that  would 
serve  to  uncover  the  gold  and  silver  hidden  in  the  hills 
and  mountains  and  transform  the  desert  into  a  garden. 
Section  22  of  the  bill  of  rights  provides :  "  All  streams,  lakes 
and  ponds  of  water  capable  of  being  used  for  the  purposes 
of  navigation  or  irrigation  are  hereby  declared  to  be  public  prop- 
erty, and  no  individual  or  corporation  shall  have  the  right  to  ap- 
propriate them  exclnsirely  to  their  own  private  use,  except  under 
such  equitable  regulations  and  restrictions  as  the  legislature  shall 
provide  for  that  purpose."  Section  3198,  Bevised  Statutes,  pro- 
vides :  ''  The  common-law  doctrine  of  riparian  rights  shall  not 
obtain  or  be  of  any  force  or  eflEect  in  this  territory."  Then  pro- 
vision is  made  for  public  and  private  aoequias.  Section  3201, 
Bevised  Statutes,  Arizona:  ^'AU  the  inhabitants  of  this  terri- 
tory,  who  own  or  possess  arable  or  irrigable  lands,  shall  have  the 
right  to  construct  public  or  private  acequiaSj  and  obtain  the  nec- 
essary water  for  the  same  from  any  convenient  river,  creek  or 
stream  of  running  water."  Section  3202  provides :  **  Whenever 
such  public  or  private  aoequias  shall  necessarily  run  through  the 
lauds  of  any  private  individuals  not  benefited  by  said  acequias, 
the  damage  resulting  to  such  private  individuals  on  the  application 
of  the  party  interested  shall  be  assessed  by  the  probate  judge  of 
the  proper  connty  in  a  summary  manner."  These  provisions 
were  enacted  early  in  the  history  of  the  territory,  and  probably 
existed  as  they  are  now  when  the  territory  was  a  part  of  old 
Mexico.    The  intention  was  to  make  the  use  of  water^  as  much  so 
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as  practicable,  within  the  reach  of  all,  and  to  guard  it  against 
monopoly  by  private  ownership  on  the  one  hand,  and  against  being 
hemmed  in,  by  the  ownership  of  the  adjacent  land,  liable  to  be 
acquired  and  held  by  speculators,  on  the  other  hand.  The  wis- 
dom of  this  policy,  under  the  physical  conditions  existing  in  the 
territory,  must  be  apparent  to  every  one.  What  better  illustra- 
tion could  we  have  than  the  present  case  t  Eight  thousand  acres 
of  desert  land  can  be  brought  under  cultivation  if  the  right  of 
way  can  be  obtained  over  intervening  land ;  the  value  of  the 
land  taken  is  $124.50,  which  the  owner  of  the  lands  receives. 
What  was  the  policy  ?  Private  ownership  and  monopoly  of  the 
streams,  lakes  and  ponds  was  prohibited.  They  were  reserved 
for  and  dedicated  to  the  people.  To  make  the  water  of  these 
streams,  lakes  and  ponds  available,  the  right  of  way  must  be  pro- 
vided for  ditches  and  canals  over  the  lands  of  those  who  might 
become  the  owners  of  the  soil  on  the  borders  of  the  streams  or  the 
margins  of  the  lakes  and  ponds.  Without  this  provision  it  is  easy 
to  see  how  a  few  individuals  might  throw  themselves  across  the 
pathway  ol progress  and  development,  by  acquiring  the  lands  on 
the  margins  of  the  streams  and  around  the  lakes  and  ponds.  The 
water  intended  for  the  free  and  general  use  would  be  surrounded, 
hemmed  in,  and,  without  a  right  of  way  available  under  the  law, 
the  vast  tracts  of  land  lying  on  the  outside  mnst  forever  remain 
desert,  or  pay  the  tribute  of  extortionate  and  unconscionable  de- 
mands. To  prevent  this,  the  laws  above  mentioned  were  enacted 
at  the  very  beginning,  and  before  titles  were  acquired.  The  laws 
of  the  territory,  on  the  subject  of  water  and  water-rights,  are  not 
peculiar  to  this  territory.  Similar  laws  exist  in  Nevada,  Montana, 
Colorado,  Idaho,  Dakota  and  New  Mexico.  The  legislatures  of 
all  these  states  and  territories  have  by  their  enactments  declared 
their  belief  in  the  constitutionality  of  these  laws,  and  in  none  of 
them  have  the  courts  held  otherwise.  It  is  in  the  first  instance 
for  the  legislature  to  declare  what  are  public  uses  to  which  pri- 
vate property  may  be  appropriated.  If  a  law  declaring  such  uses, 
and  making  provision  for  such  appropriations,  is  not  in  contra- 
vention of  some  constitutional  provision,  it  is  the  duty  of  the 
courts  to  recognize  and  enforce  it.  If  there  is  a  doubt  as  to  its 
oonstitntionality ;  if  not  clearly  unconstitutional,  being  the  act  of 
the  law-making  power  and  a  co-ordinate  branch  of  the  govem- 
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ment  —  it  is  well  settled  that  it  is  tKe  duty  of  the  ooarts  to  treat 
and  enforoe  it  as  a  valid  law.  If  the  law  is  anwise  in  its  provis- 
ions, or  oppressive  in  its  operation,  the  power  that  created  it  mnst 
be  looked  to  to  repeal  or  modify  it.  In  this  case  the  proceeding 
is  in  the  name  of  the  territory  of  Arizona,  by  James  C.  Goodwin 
as  its  agent.  It  conforms  to  the  requirements  of  the  statutes,  and 
is  not  in  contravention  of  the  constitution  of  the  United  States, 
or  the  organic  act  of  the  territory,  or  any  act  of  congress.  The 
judgment  below  is,  therefore,  affirmed.* 
Sloan  and  Kibbey,  JJ.,  concnr. 

1.  Bminent  domain — axeroiBeofpowerbytaRltory.—The  power  of  eminent 
domain  is  an  attribate  of  sovereignty  and  does  not  exist  in  a  territorial  govern- 
ment unless  granted  bj  congress.     Newoomb  v.  Smith,  1  Chand.  (Wis).  71. 

2.  Pnbtto  use — izrigation. — ^That  works  for  irrigation  are  a  pablic  use  Is  as. 
•erted  by  the  writer  in  his  work  on  Eminent  Domain.  See  Lewis  Em.  Dom., 
§202,  citing  Lux  v.  Haggin.  $9  Cal.  255,  and  Cummings  v.  Peters,  56  Gal.  598. 
The  analogous  questions  discussed  in  the  foregoing  opinion,  viz.:.  the  mill  acts, 
drainage  acts,  levee  acts,  acts  for  the  development  of  mines,  etc.,  are  consid* 
«red  at  length  ia  the  oame  work,  g§  178-201. 


GbISWOLD  ET  AL.    Y.   SaWTEB  Et  AL. 
(Ooort  of  Appeals  of  New  York,  Jan.  fl7, 189L) 

1.  Life  iKsuiuircB.  Meaning  of  "  lboal  refrbsbntatiybs  "  in  policy. 
An  old  man  who  had  recently  been  reduced  from  large  wealth  to  poverty 
and  was  largely  in  debt  effected  an  insurance  upon  his  life,  payable  to  his 
'*  legal  representatives."  He  had  at  the  time  a  wife  and  several  children  de- 
pendent upon  him  for  support.  In  a  controversy  after  his  death  between  the 
widow  and  children  on  the  one  hand,  and  his  administrators  on  the  other,  over 
the  proceeds  of  the  policy,  it  was  held  that  the  words'*  legal  representatives,** 
should  be  construed  to  mean  the  widow  and  children,  and  that  they  were  en* 
titled  to  the  benefit  of  the  policy. 

A  PPEALfrom  supreme  court,  general  term,  third  department. 

Chas.  G.  Dams  for  appellants.     Otis  A.  Dennis  for  respond- 
ents. 

Eael,  J.    On  the  25th  day  of  July,  1879,  the  Connecticut  Ma* 
tnal  Life  Insurance  Company,  in  consideration  of  the  surrender  of 

*  Reported  In  28  Pac.  Bep'r,  876. 
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a  prior  policy,  issaed  a  paid-ap  policy  to  Alfred  H.  Oriswold,  in- 
soring  his  life  for  the  sam  of  $2,453,  payable  ^'  to  his  l^al  repre- 
sentatives, ninety  days  after  dae  notice  and  satisfactory  evidence  " 
of  his  death.  Qe  died  December  26,  1888,  and  the  insurance 
company  has  paid  the  amount  insured  into  conrt.  The  widow 
and  children  claim  it  as  legal  representatives,  and  the  administra- 
tors of  the  insured  claim  it.  The  cause  was  referred  to  a  referee 
who  decided  that  the  sum  was  payable  to  the  widow  and  children, 
and  judgment  was  entered  to  that  effect.  From  that  judg- 
ment the  administrators  appealed  to  the  general  term,  and  there 
it  was  held  that  the  sum  was  payable  to  them,  and  the 
judgment  was  reversed,  and  a  new  trial  granted,  and  then  this 
appeal  was  bronght  to  this  court. 

The  sole  matter  for  our  determination  is  the  meaning  of  the 
words  ^^  legal  representatives,"  as  ased  in  the  policy.  It  is  un- 
donbtedly  true  that  the  strict,  technical  ^r^Tna  facie  meaning  of 
these  words  is  administrators  or  executors,  and  that  they  must 
always  have  that  meaning,  unless  it  can  be  seen  that  they  were 
used  in  a  different  sense.  That  these  words  have  sometimes  been 
used  in  statutes  and  decisions  in  a  different  sense,  cannot  be 
doubted.  2  Rev.  St.  96,  §  75 ;  Lee  v.  Dill,  39  Barb.  516,  521 ; 
Drake  v.  Pell,  3  Edw.  Ch.  266,  286 ;  Greenwood  v.  Holbrook, 
111  N.  Y.  465 ;  18  N.  E.  Rep'r,  711 ;  In  re  Hall,  2  Dem.  Sur.  112 ; 
Coster  V.  Butler,  63  How.  Pr.  311 ;  2  Redf.  Wills,  401 ;  Woerner 
Adm.  906;  Cox  v.  Curwen,  118  Mass.  196;  Farnam  v.  Famam, 
53  CJonn.  !262;  2  Atl.  Rep'r,  325 ;  5  Atl.  Rep'r,  682;  Daviee  v. 
Davies,  55  Conn.  319  ;  11  Atl.  Rep'r,  500 ;  Halsey  v.  Patterson,  37 
N.  J.  Eq.  445 ;  Warnecke  v.  Lembca,  71  111.  91 ;  Loos  v.  Insur- 
ance Co.,  41  Mo.  538.  In  Warnecke  v.  Lembca  it  was  held  that 
the  phrase  ^Megal  representives,"  in  the  commonly  accepted  sense, 
means  the  '^  administrators  "  or  ^'  executots,"  but  that  this  is  not 
the  only  definition ;  that  it  may  mean  ^^  heirs,"  '^  next  of  kin,"  or 
^  descendants,"  and  sometimes  ^'  assignee  "  or  '^  grantee ; "  that  the 
sense  in  which  the  term  is  to  be  understood  depends  somewhat 
upon  the  intention  of  the  parties  using  it,  and  it  is  to  be  gathered, 
not  always  from  the  instrument  itself,  bat  as  well  from  the  sur- 
rounding circumstances.  \vl  Loos  v.  Insurance  Co.,  the  court 
was  dealing  with  the  word  '^representatives  "  used  in  a  life  policy, 
and  it  aaid :     '^ '  Legal  representatives,'  and  '  personal  representa- 
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tives,'  in  the  general  or  professioiial  seoBe,  mean  simplj  execntorg 
or  administrators.  Although  this  is  the  primary,  legal  meaning, 
they  are  often  construed  differently,  if  it  is  dear  that  the  inten- 
tion was  to  vest  the  estate  in  a  different  class  of  persons.  That 
they  mean  executors  and  administrators  will  ordinarily  be  taken 
as  true,  where  nothing  is  shown  to  raise  a  counter  presumption. 
But  the  meaning  is  not  so  inflexibly  attached  as  to  prevail  in  all 
cases  where  it  is  manifest  that  another  disposition  was  intended. 
The  intention  must  control,  and  that  intention  is  to  be  gathered 
by  a  view  of  the  context,  subject-matter  and  the  purpose  to  be 
attained.  The  words  have,  therefore,  been  held  to  mean  next  of 
kin,  when  the  circumstances  of  the  case  made  it  apparent  that 
such  a  construction  would  effectuate  the  object  had  in  view. 
The  language  used  by  the  assured  would  seem  to  indicate  that  it 
was  his  intention,  in  case  of  his  untimely  decease,  to  make  some 
provision  for  the  surviving  members  of  his  family,  and  not  that 
the  money  arising  from  the  policy  should  go  to  his  executors  or 
administrators  to  be  administered  on  as  ordinary  assets.  Policies 
for  a  term  of  life  insurance  of  this  description  are  of  frequent 
occurrence;  and,  where  it  is  meant  that  the  money  resulting  from 
the  policy  shall  descend  and  be  used  as  common  assets,  the  in- 
variable language  is:  'To  pay  to  the  said  assured,  his  executors, 
administrators  or  assigns.'  The  changing  of  the  language  and 
using  terms  of  different  expression,  clearly  import  that  the  money 
was  intended  for  the  benefit  of  his  heirs  or  next  of  kin,  and  that 
it  was  not  to  be  administered  on  as  assets  by  the  executor  or 
administrator." 

Thus,  as  these  words  are  not  always  used  in  the  same  sensCi  it 
is  the  province  of  construction  in  any  case  to  ascertain  the  sense 
in  which  they  were  used,  and  for  this  purpose,  the  subject-matter, 
the  surrounding  circumstances,  as  well  as  the  language  used,  may 
be  considered.  Such  is  the  general  rule  for  the  construction  of 
doubtful  phraseology  in  all  written  instruments. 

The  general  purpose  of  life  insurance  is  to  make  provision  for 
the  family  or  other  relatives  or  dependents  of  the  insured,  and  in 
the  vast  majority  of  cases  it  is  resorted  to  for  that  purpose  and  it 
is  most  probable  here  that  the  insured  was  actuated  by  that  pur- 
pose. He  left  a  widow  and  some  children,  who,  at  the  date  of  the 
policy,  were  dependant  upon  him  for  support.      He  had   then 
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recently  become  insolvent,  and  bad'  been  redaoed  from  large 
wealth  to  poverty,  and  he  was  nnable  to.'pay  his  debts.  It  can- 
not be  sapposed  that  he  effected  this  insvqr^ce  for  the  purpose  of 
devoting  the  comparatively  small  snm  to  the  pi^yment  of  his  large 
indebtedness  to  his  numerous  creditors,  leaviitg*'}ilQr  family  poor 
and  dependent  It  is  more  natural  to  suppose  thitVl)e'  was  then 
in  bis  old  age  more  solicitous  to  make  some  small  provjiBijaji  for 
his  tamily.  While  there  is  no  proof  for  whose  benefit  "f£e/Qar- 
rendered  policy  had  been  issued,  as  his  creditors  did  not  in  his 
life-time  take  or  claim  that,  or  this  policy,  it  is  a  reasonable  in- 
ference that  the  prior  policy  was  for  the  benefit  of  his  family, 
and  that  the  new  paid-up  policy  was  intended  to  take  its  place- 
Kr.  Griswold  was  not  a  lawyer,  and  hence  cannot  be  supposed 
to  have  used  these  words  in  their  strict,  technical,  legal  sense,  but 
it  is  more  reasonable  to  suppose  that  he  used  them  in  the  general 
sense  in  which  they  are  frequently  used  and  generally  understood 
by  laymen.  If  he  had  formed  a  scheme  in  his  mind  to  give  this 
gum  to  his  creditors,  or  to  his  executors  or  administrators,  it  is 
reasonable  to  suppose  that  he  would  have  used  other,  and  what  to 
him  would  seem  plainer  and  more  appropriate  and  direct,  words 
to  express  his  meaning.  It  is  not  so  important  to  inquire  what 
the  insurance  company  meant  by  these  words,  as  it  was  wholly 
indifferent  to  it  whether  the  sum  insured  was  made  payable  to  the 
execntors,  administrators  or  assigns  of  the  insured,  or  to  his  family. 
The  beneticiaries  were  such  as  the  insured  intended  and  men* 
tioned  to  the  company,  and  it  is  a  just  inference  that  he  furnished 
or  selected  the  language  used  to  designate  them.  But  it  is  quite 
significant,  as  indicating  the  intent  of  the  company,  that  the  words 
ordinarily  found  in  policies  where  the  snm  insured  is  intended  to 
be  made  payable  to  the  executors  or  administrators  of  the  insured 
for  general  administration  are  not  found  in  this  policy,  and  the 
changed  phraseology  may  be  taken  to  indicate  a  different  under- 
standing  on  the  part  of  the  company. 

The  word  "  assigns,"  which  is  usually  found  in  policies  which 
are  assignable  by  the  insured,  is  also  omitted  from  this  policy,  in- 
dicating that  the  parties  did  not  understand  that  they  were  deal- 
ing with  an  assignable  policy.  It  is  elementary  law  that,  where 
a  policy  is  for  the  benefit  of  persons  named  therein,  to  whom  the 
sum  insured  is  payable,  it  cannot  be  assigned  without  the  consent 
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of  the  peiBoas  named,  and  all  vt  them.  The  iosared  may  destroy 
the  policy  by  omitting  to  jpkjf' the  preminms^  and  thns  failing  to 
keep  it  in  life^  bat  h^^^hot  impair  the  interest  of  the  persons 
named  as  benefieiait^  by  a  surrender  or  assignment  thereof.  It 
is,  therefore^.bi^^gk^  the  question  to  say  that  the  insured  could 
uDdonbt€|dl/-ih!**hiB  life-time  ha^e  assigned  this  policy,  and  thus 
deprive hi& family  of  the  benefit  thereof.  If  we  are  right  in  the 
mecuiing  'we  attribute  to  these  words,  he  could  not  haire  done  so. 
It  may  be  asked,  if  he  meant  the  insnrance  as  a  promion  for  his 
family,  why  did  he  not  have  their  names  inserted  as  beneficiaries  ? 
There  was  a  wife  and  seven  children,  and  he  found  the  words 
''legal  representatives  "  in  the  printed  form  of  the  policy,  pre- 
ceded by  a  blank,  and  he  probably  took  these  words  as  expressive 
of  his  meaning,  rather  than  have  the  numerous  names  written  in 
the  policy.  If  this  insurance  was  for  the  benefit  of  the  general 
estate  of  the  insured,  and  payable  after  his  death  to  his  adminis- 
trators for  general  administration  by  them,  then  the  insured  could 
have  assigned  it  in  his  life-time,  and  as  a  choice  in  action  it  would 
have  been  liable  to  be  taken  by  his  creditors.  Oan  it  be  supposed 
that  this  old  man,  with  a  family  somewhat  dependent  upon  him, 
intended  to  take  a  paid-up  policy,  which  his  creditors  could  at 
once  seize  and  take  away  from  hi  in  under  their  judgments }  If  he 
had  not  intended  to  benefit  his  family,  and  had  desired  some  pres- 
ent benefit  for  himself,  he  could  probably  have  obtained  from  the 
company  the  present  value  of  the  policy  in  cash,  and  thus  have 
appropriated  it  to  his  use.  So,  in  whatever  light  we  consider  this 
matter,  it  is  most  probable  that  it  was  the  intention  to  make  the 
sum  insured  payable  to  the  family  of  the  insured.  We  cannot  be 
absolutely  certain  that  such  was  the  intention,  but  we  must  adopt 
that  constrnction  which  has  in  its  favor  the  balance  of  probabili- 
ties. It  is  said  that  this  is  not  a  safe  constrnction  of  these  words, 
and  that  insnrance  companies,  in  accepting  surrenders  of  policies, 
and  persons  who  take  assignments  of  them,  miy  be  deceived,  and 
accept  surrenders  and  assignments  which  are  inoperative  against 
the  real  heaeticiaries.  Bat  the  answer  to  this  suggestion  is  that 
persons  who  deal  with  policies  payable,  like  this,  to  ''  legal  repre* 
sentatives,''  words  known  to  be  of  doubtful  meaning,  must  be 
sure  of  the  intention  of  the  parties  to  the  policy,  and,  if  they  are 
not,  they  must  not  deal  in  them,  and   where   they   do  deal 
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with  them  they  act  at  their  peril,  as  all  persons  do  who 
deal  with  written  instruments  of  doabtfal  phraseology.  It 
wonld  be  a  poor  administration  of  justice  in  this  case, 
where  no  fraud  has  been  committed,  to  defeat  the  intention  of 
the  parties  for  fear  that  in  some  other  case  some  incautious  person 
may  be  deceived  by  these  words  of  uncertain  import.  It  was 
competent  to  prove  the  circumstances  surrounding  the  insured  at 
the  time  he  took  the  policy  as  bearing  upon  the  construction 
thereof.  There  was  no  dispute  about  them,  and  it  was  not  need* 
ful  that  the  referee  should  expressly  find  them.  He  could  con- 
sider them  in  construing  the  policy,  and  so  can  we.  It  is  not 
needful  now  to  determine  whether  these  words  include  the  widow 
as  well  as  the  children,  as  the  administrators  have  no  interest  in 
that  question,  and  the  children  seem  willing  that  she  should  share 
with  them  in  the  fund.  Our  conclusion,  therefore,  is  that  the 
order  of  the  general  term  should  be  reversed,  and  the  judgment 
entered  upon  the  report  of  the  referee  affirmed,  with  costs.  All 
concnr  (Peckham  J.,  in  result),  except  Andrews  and  Gray,  J  J., 
disaenting.* 

Ufe  insnrance — beneficiaries — oonstmotioii  of  policy,  i^ere  an  ap- 
plication for  InBarance  specifieB  as  beneficiaries  applicant's  wife  ''and  cbiU 
dren,"  and  the  policy  designates  them  as  the  wife  *'  and  her  personal  represent- 
atives and  assigns/'  which  was  received  by  assured  without  objection,  and 
premiums  thereon  regularly  paid,  the  application,  as  modified  by  the  policy, 
will  be  deemed  to  be  the  contract,  and  the  beneficiaries  those  mentioned  in  the 
policy.    Hunter  ▼.  Soott,  108  N.  C.  213 ;  12  S.  E.  Rep'r,  1027. 

Polides  payable  by  their  terms  to  the  testator's  legal  representatives,  if 
speeifically  devised  by  the  will,  become  a  part  of  Ills  estate,  and  not  the  prop- 
erty of  the  widow ;  but  where  it  is  clear  that  he  intended  by  his  will  to  dis- 
pose of  his  entire  property,  including  the  life  insurance  as  a  part  of  his  estate, 
hdd,  that  the  widow  will  take  the  life  insurance,  specifically  devised  in  gen. 
eral  terms  to  |her  use  for  life,  as  effectually  as  if  the  insurance  had  been 
specifically  named  in  the  will.  Fox  v.  Senter,  83  Me.  295  ;  22  Atl.  Rep'r, 
173.  And  see  generally,  Johnson  v.  Supreme  Lodge,  etc.,8Am.  R.  R.  & 
Corp.  Rep.  77,  and  note. 

•Beporbed  in  20  N.  B.  Bep'r,  4a4« 
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(Sopraiie  Gout  of  Malno,  Feb.  0.  1191.) 


1.  LiFS  nrsuRAHCB.  Ihbakitt.  Unlew  biherwiBe  apparent  from  the  eon- 
text,  the  word  "  ineanitj/'  in  etatntee  and  eontracts,  means  Inabilitf  to  raaaoik 
and  will  intelligentlj. 

2.  STATEXsam  in  applicattoh.  Wakraiitt  of  thsib  tbitth.  When  a 
partj  makes  anqnalified  statements  in  a  oontract,  and  therein  stipulates  thai 
they  are  full,  complete  and  tme,  he  stipulates  for  actoal,  abeolnte  irath,  and 
not  for  truth  aeoording  to  his  helief  or  understanding. 

8.  Effect  of  aorbkino  that  all  abb  matbbial.  When  a  partj  stipu- 
lates in  a  contract  that  all  his  statements  therein  are  material,  and  that  falsitj 
in  anf  of  them  shall  avoid  the  contract,  the  court  cannot,  without  an  enabling 
statute,  pronounce  anj  of  them  immaterial. 

4.  If  so  AOBBBD  ANT  FALBB  statbhbnt  atoids  POLICY.  In  a  life  insur- 
ance contract,  one  of  the  statements  bj  the  assured,  stipulated  by  him  to  be 
material  and  true,  tIs.,  that  his  brother  never  liad  insanity,  was  untrue. 
Held,  that  it  avoided  the  contract. 

REPOUT  from  supreme  jndidal  conrt,  Penobsoot  ooimty.  This 
was  an  action  brought  by  the  plaintiff,  as  one  of  the  bene- 
ficiaries named  in  a  certificate  or  policy  of  life  insarance  issaed 
by  the  defendants,  to  recover  the  money  payable  to  him  after  the 
death  of  the  insared,  who  was  his  half-brother.  Plea  was  the 
general  issue,  with  brief  statement  alleging  fraud,  and  a  breach  of 
warranty  by  the  insured  in  his  application.  The  case  is  stated  in 
the  opinion. 

A.  W,  Paine  for  plain tiflE.  Baker  Baker  A  Cornish  for 
defendant. 

Emeby,  J.  On  report.  The  material  facts  established  by  the 
admissions  and  evidence  are  these :  James  H.  Smith  and  the 
Maine  and  New  Brunswick  Insurance  Company  made  a  contract  of 
insurance  upon  the  life  of  Smith  by  the  company,  partly  payable 
upon  Smith's  death  to  the  plaintiff,  his  half-brother.  This  con- 
tract was  evidenced  by  two  written  instruments  —  one  called  the 
*'  application,"  signed  by  Smith ;  the  other,  called  the  "  policy," 
signed  by  the  proper  officers  of  the  company.  All  the  terms  and 
conditions  of  the  contract  were  embraced  in  these  two  writings. 

The  application  contained  vaiious  statements,  and  questions 
and  answers  thereto,  afid'at  the  end  wero  the  following  certificates 
agned  by  the  applicant.  Smith  : 
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(1)  "  I  have  verified  the  foregoing  answers  and  statements,  and 

find  them  to  be  f  aU,  complete  and  true.     I  do  also  adopt  as  my 

own,  whether  written  by  me  or  not,  each  foregoing  statement, 

representation  and  answer,  and  I  agree  that  they  are  all  materiaL 
«    «    «     " 

(2)  ^'  I  do  hereby  declare  and  warrant  that  the  foregoing  an- 
swers and  statements  are  fall,  complete  and  true ;  and  I  agree  that 
this  declaration  and  warranty,  together  with  the  preceding  agree- 
ments, shall  form  the  basis  of  the  contract  between  the  nnder- 
signed  and  the  Maine  and  New  Bronswick  Insurance  Company, 
and  are  offered  to  said  company  by  me  as  a  consideration  of  the 
contract  applied  for,  and  are  hereby  made  a  part  of  the  certificate 
to  be  issned  on  this  apply»tion ;  and  if  there  be  any  conceal- 
ment, misrepresentation  or  false  statement,  or  statement  not  trae, 
made  herein,  then  the  certificates  to  be  issued  hereon  shall  be  null 
and  void.    *    *    *    " 

The  policy  (or  certificate)  contained  a  stipulation  that  it  was 
issued  upon  the  condition  that  the  statements  and  declarations 
made  in  the  application  were  true,  and  that  the  application  was  a 
part  of,  and  the  basis  of,  the  contract  of  insurance. 

In  the  application,  among  others,  was  the  following  question 
and  answer : 

No.  16.  "  Have  either  of  your  parents,  brothers  or  sisters  ever 
had  insanity,  consumption,  chronic  cough  or  any  scrofulous,  con- 
stitutional or  hereditary  disease } " 

"  Answer.     No." 

At  the  time  of  making  this  application,  however  (July  8, 1888), 
the  applicant  Smith  had  a  brother,  John  T.  Smith,  who  was  then 
an  inmate  of  the  Central  Lunatic  Asylum,  Ya.,  having  been  com- 
mitted to  that  asylum  in  1830.  He  was  a  monomaniac,  made  so 
by  religious  excitement.  He  was  quiet,  peaceable  and  harmless. 
He  was  employed  daily  at  the  pump-house,  assisting  the  firemen, 
and  did  other  light  work.  His  mental  disease  was  of  the  class 
called  by  physicians  '^  chronic  dementia^  His  physical  health 
was  good,  and,  so  far  as  appears,  was  unaffected  by  his  mental 
condition. 

James  H.  Smith,  the  applicant,  had  full  knowledge  of  the 
mental  condition  of  his  brother  John,  as  above  described  (so  far 
as  a  person  unskilled  in  mental  disease  would  observe  or  appreciate 
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it),  at  the  time  of  the  making  of  this  contract  npon  his  own  life, 
but  ma<^6  no  other  statement  aboat  it  in  his  application  than  his 
above  answer  to  qnestion  No.  16. 

James  H.  Smith,  the  applicant,  died  March  16, 1889,  of  acate 
mania,  in  the  Westboro'  (Massachusetts)  Insane  Hospital,  to  which 
he  had  been  committed  February  25, 1889.  While  in  the  hospi- 
tal he  was  noisj,  incoherent,  nntidj,  destructive  and  delirious. 
The  immediate  cause  of  liis  death  was  ^^  exhaustion  of  acute 
mania."  The  plaintiff,  a  beneficiary  under  the  policy,  having  ob- 
served all  the  legal  preliminaries,  brought  this  action  against  the 
company  to  recover  the  amount  specified  in  the  policy  to  be  paid 
to  him  upon  the  death  of  the  insured.  The  defendant  company 
defend  the  action,  contending,  under  the  proper  pleadings,  that 
the  applicant's  negative  answer  to  question  No.  16  in  the  applica- 
tion, and  above  quoted,  was  erroneous ;  and  that  such  error  of 
answer  or  statement  rendered  the  contract  void,  under  the  express 
stipulations  in  the  application  and  policy.  The  plainti£E  opposes 
this  contention  of  the  company,  with  various  counter-propositions^ 
which  we  now  proceed  to  consider. 

1.  The  plaintiff  contends,  first,  that  the  answer  was  not  in  fact 
erroneous ;  that  the  applicant's  brother  John  was  not  insane  in 
the  sense  in  which  the  word  "  insanity  "  was  used  in  question  No, 
16.  His  argument  is  that  the  word  ^^  insanity,"  used  in  that  con- 
nection in  an  application  for  life  insurance,  only  means  such  forms 
of  insanity  as  affect  physical  health,  and  tend  to  shorten  physical 
life,  and  does  not  include  in  its  meaning  a  case  of  chronic  demen- 
tia^ where  the  patient  is  quiet  and  harmless,  and  in  physical  good 
health. 

Etymologically,  insanity  signifi^  unsoundness  ;  lexically,  it 
signifies  unsoundness  of  mind,  or  derangement  of  the  intellect. 
Medical  science,  with  its  usual  zeal,  has  deeply  investigated  the 
various  forms,  symptoms,  causes,  results  and  manifestations  of 
mental  unsoundness  or  disease,  and  has  discovered  numerous 
kinds  of  such  diseases,  to  which  it  has  given  appropriate  technical 
names.  Dr.  Hammond  (late  surgeon-general  United  States  army), 
for  instance,  classifies  these  kinds  into  seven  classes,  and  thirty- 
three  subclasses  (not  clai  ruins:,  however,  this  to  be  a  natural  dassLfi- 
cation.)  Dementia  and  mania  are  both  specified  in  this  classification. 
But,  however  necessary  such  an  analysis  and  classification  of  men- 
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tal  dieeaees  may  be  to  the  science  of  medicine,  thej  are  impracti- 
cable and  nnnecessary  in  legal  science.  lu  law  every  mind  is 
sound  that  can  reason  and  will  intelligently  in  the  particular 
transaction  being  considered ;  and  every  mind  is  unsound  or  in- 
sane that  cannot  so  reason  or  will.  The  law  investigates  no  fur- 
ther. Whether  this  last-named  mental  condition  be  congenital,  or 
the  result  of  arrested  mental  development,  or  of  religious  excite- 
ment, or  of  physical  disease,  or  of  dissipation,  or  of  old  age,  or  of 
unknown  causes ;  whether  it  be  casual,  temporary  or  permanent ; 
whether  it  be  personal  or  hereditary ;  whether  it  be  manifested 
in  the  mildest  dementia  or  the  wildest  mania  —  it  is  expressed  in 
law  by  the  same  word,  "  insanity."  When  this  word  occurs,  un- 
explained or  unlimited,  in  any  statute,  contract  or  other  legal 
literature,  it  signifies  any  derangement  of  the  mind  that  deprives 
it  of  the  power  to  reason  or  will  intelligently.  The  mind  of  John 
T.  Smith,  the  brother,  suffering  from  chronic  dementiaj  as  de- 
scribed, had  unquestionably  lost  that  power  of  reasoning  or  willing, 
and  to  say  in  the  application  that  he  had  no  insanity  was  clearly 
untrue.     St.  George  v.  Biddeford,  76  Me.  596. 

2.  The  plaintiff  contends,  again,  that,  whatever  be  the  legal 
meaning  of  the  word  ''  insanity "  in  the  application,  the  appli- 
cant did  not  understand  it  to  include  his  brother's  case ;  that  al- 
though the  applicant  knew  the  facts  as^to  his  brother's  mental 
condition,  he  did  not  know  that  such  condition  was  one  of  insan- 
ity ;  hence  that  his  negative  answer  was  correct,  according  to  his 
best  knowledge  and  belief.  If  the  applicant  was  sincere  in  such 
a  belief,  it  would  acquit  him  of  fraud  in  so  answering ;  but  his 
sincerity  is  not  enough  to  uphold  a  contract  stipulated  to  be  based 
on  the  actual  correctness  of  his  answers.  He  stipulated  absolutely, 
in  his  application,  that  his  answer  was  "  full,  complete .  and  true." 
Such  a  stipulation  calls  for  truth  in  fact,  not  merely  for  the  ap- 
plicant's knowledge  and  belief.  His  answer  was  unqaalified.  It 
purported  to  state  an  absolute  fact.  He  did  not  qualify  it  by  any 
reference  to  belief  or  understanding.  The  other  party  was  to  rely 
upon  the  language  used,  the  outward  expression,  without  inquir- 
ing into  the  inward  belief.  Had  he  stated  his  answer  to  be 
merely  according  to  his  belief,  and  such  answer  had  been  ac- 
cepted, his  belief  might  be  material  and  sufficient,  as  in  Insurance 
Co.  V.  Gridley,  100  U.  S.  614,  cited  by  plaintiff's  counsel ;  but 
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as  the  answer  stands  in  this  case,  the  applicant's  belief  and  SLn*- 
cerity  are  clearly  immaterial  and  insnfficient. 

3.  The  plaintiff  contends,  still  again,  that  the  answer  cannot 
affect  the  contract,  becanse,  if  nntme,  it  was  immaterial.  His 
argument  here  is  that  the  insanity  of  the  brother  did  not  affect 
his  physical  health,  is  not  shown  to  be  a  family  taint,  did  not  in 
any  way  increase  the  risk  of  insuring  the  applicant's  life,  and 
hence  was  an  immaterial  matter  not  in  any  way  affecting  the  con- 
tract. We  do  not  think,  however,  the  question  of  the  materiality 
of  the  answer  is  now  open  for  consideration.  That  question 
was  closed  by  the  parties  themselves.  They  stipulated  that  this 
answer,  with  all  other  answers,  was  material.  The  company  was 
under  no  obligation  to  insure  the  life  of  the  applicant.  It  *waa 
a  private  corporation,  doing  a  private  business.  It  could  admit 
or  reject  applicants  at  will.  It  could  impose  such  terms  and  con- 
ditions (not  illegal)  as  it  pleased,  however  immaterial  or  trivia] 
they  might  appear  to  the  court.  It  had  a  right  to  stipulate  tha^ 
it  would  not  insure  the  life  of  any  person  whose  brother  had  ever 
had  any  kind  or  degree  of  insanity.  It  had  a  right  to  stipulate 
that  any  insanity  in  any  relative  should  be  regarded  as  material 
to  the  risk.  The  applicant  could  decline  to  enter  into  a  contract 
for  insurance  on  those  terms  and  conditions,  or  he  could  accept 
them  and  close  the  confract. 

The  legislature  of  this  state  has  interposed  to  some  extent  in 
fire  insurance  contracts,  and  enacted  that  certain  representations 
or  statements  in  the  application  must  be  shown  to  be  in  fact  ma- 
terial, before  they  shall  be  held  to  avoid  the  contract.  It  is  not 
competent,  in  such  cases,  for  the  parties  to  conclude  for  them- 
selves a  question  which  the  statute  declares  shall  remain  op^n  for 
the  court.  There  is  no  such  statute  affecting  life  insurance  con- 
tracts. The  parties  to  these  contracts  are  loft  free  to  agree  upon 
their  own  terms,  conditions  and  stipulations  (except  as  to  for- 
feiture for  non-payment  of  premiums,  there  being  a  statute 
regulating  that).  Until  a  statute  shall  intervene,  a  court  of  law 
must  recognize  the  contract  the  parties  make,  and  not  venture  to 
change  it  in  any  way.  Whatever  the  parties  say  and  agree  in 
their  contract  shall  be  material  (always  assuming  it  not  to  be 
unlawful),  the  court  cannot  declare  to  be  immaterial.  Jeffries  v. 
Insurance  Co.,  22  Wall.  47;  Insurance  Co.  v.  France,  91  XJ.  S.  510. 
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The  other  contentions  of  the  plaintiff  are  simply  different 
statements  of  those  above  considered.  The  plaintiff's  connsel 
has  argued  his  several  propositions  in  a  very  full  and  elaborate 
brief,  which  we  have  thoroughly  studied.  He  has  cited  many 
authorities,  which  we  have  painstakingly  examined,  as,  however 
clear  onr  own  views,  we  would  hesitate  to  run  counter  to  the 
general  current  of  judicial  decisions.  We  think,  however,  that 
in  every  seemingly  similar  case,  where  a  different  result  has  been 
reached  by  a  court,  it  will  be  found  that  the  language  of  the  ap- 
plication or  policy  was  materially  different  from  the  language  in 
this  case,  or  else  some  statute  intervened  to  modify  the  language. 
Thus,  in  Moulor  v.  Insurance  Co.,  Ill  U.  S.  335;  4  Sup.  Ct. 
Rep'r,  466,  so  confidently  cited  by  the  plaintiff's  counsel  as 
conclusive,  there  was  no  stipulation  in  the  contract  that  each 
question  and  answer  should  be  regarded  as  material.  The  court 
.  naturally  held  that,  in  the  absence  of  such  a  stipulation,  the  com- 
pany must  show  to  the  court  the  actual  materiality  of  the  state- 
ment complained  of.  We  do  not  think  any  court,  in  the  absence 
of  a  modifying  statute,  has  gone  to  the  extent  of  expunging  from 
a  contract,  or  disregarding  in  its  construction,  any  statement  or 
item  which  the  parties  distinctly  and  in  terms  agreed  should  be 
regarded  as  material  and  essential  to  the  contract. 

In  this  case,  it  was  agreed  by  the  parties  that  the  sixteenth 
question  and  answer  were  material,  and  that  an  untrue  answer 
diould  vitiate  the  contract.  The  answer  was  untrue,  and  we 
must  give  effect  to  the  agreement  of  the  parties,  and  declare  the 
policy,  for  that  reason,  void. 

Judgment  for  the  defendant. 

Peters,  C.  J.,  and  Libbey,  Foster,  Haskell,  and  Whitehouse, 
J  J.,  concur.* 

!•  JJie  inrarance —  conditions  avoiding  poUoy  —  faUure  to  pay  premium 
—  waiver. —  A  life  insaraDce  policy  contained  a  forfeiture  clause  for  the  non- 
payment of  the  preminms  quarterly,  and  provided  that  no  agent  of  the  com- 
pany should  have  power  to  extend  the  time  of  their  payment.  In  an  action 
on  the  policy  the  court  charged  that  the  jury  should  find  for  defendant,  unless 
the  latter,  by  its  officers,  with  knowledge  of  the  facts,  waived  the  quarterly 
payment  of  premiums,  and  that  the  burden  of  showing  such  waiver  was  on 
plaintiff.  Held,  that  it  was  not  reversible  error  to  refuse  a  further  instruction 
requested  by  defendant  that  the  mere  suggestion  of  its  general  agent,  that  the 
Insured   might  perfect  an  arrangement  to  pay  his  premiums  annually,  would 
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not  amoant  to  a  waiirer  of  the  condition  in  the  policy  requiring  them  to  be 
paid  quarterly.  Penn.  Mat.  Life  Ins.  Ga  ▼.  Keach.  184  III.  583;  26  N.  E. 
Rep'r,  100.  When  the  policy  provides  that  agents  are  not  authorized  to  make, 
alter  or  discliarge  contracts,  or  waive  forfeitures,  or  to  receive  premiums  in 
arrears,  except  upon  a  written  application  in  prescribed  form  for  a  revival, 
'  which  must  be  acted  on  by  the  company  itself,  it  Is  error  for  the  court  to  re- 
fuse to  charge  the  jury  that  a  collecting  agent  had  no  power  to  waive  the  for- 
feiture, or  to  bind  the  company  by  receipt  of  the  premiums  in  arrear,  without 
an  application  for  revival,  and  for  the  court  to  charge  that  payment  by  the 
assured,  and  receipt  by  the  agent,  of  the  premiums  in  arrear,  for  the  purpose 
of  revival,  would  warrant  a  recovery  on  the  lapsed  policy.  Metropolitan  Life 
Ins.  Co.  V.  MoGrath,  52  N.  J.  Law,  858;  19  Atl.  Rep'r,  886. 

Where  a  policy  provides  that,  if  the  quarterly  premiums  are  not  paid  at 
maturity,  it  shall  cease,  and  that  the  acceptance  of  any  premium  after  maturity 
shall  not  be  a  waiver  of  paymeut  of  the  fature  premiums  when  due,  and  that  no 
person  except  the  president  and  secretary,  acting  together,  shall  have  power 
to  alter  the  contract  or  waive  forfeitures,  the  acceptance  of  three  prevloua 
premiums  after  maturity,  and  the  promise  of  the  agent,  after  the  maturity  of 
another  premium,  to  accept  it  if  paid  before  a  certain  date,  constitute  no  bind- 
ing waiver  of  the  forfeiture  incurred  by  the  failure  to  pay  at  maturity ;  and, 
the  insured  having  died  before  paying  the  overdue  premium,  the  policy  is 
void.     Lantz  v.  Vermont  Life  Ins.  Co..  189  Penn.  St.  546;  21  Atl.  Rep'r,  80. 

2.  Misrepresentations  by  assured  —  knowledge  of  agent  —  waiver. —  A 
life  insurance  company  cannot  defeat  a  recovery  on  a  policy  which  provides 
that  it  shall  be  void  if  the  application  contains  any  untrue  statement,  when  it 
appears  that  its  own  agent  placed  the  age  of  the  insured,  who  was  unable  to 
read  or  write  and  did  not  know  his  own  age,  at  less  than  it  really  was,  stating' 
at  the  time  that  he  would  make  the  insured  out  younger  than  he  was.  Key- 
stone Mnt.  Beneat  Ass.  v.  Jones,  72  Md.  868  ;  20  Atl.  Rep*r,  195.  To  the  same 
effect:  Michigan  Mut.  Life  Ins.  Co.  v.  Reed,  84  Mich.  624;  47  N.  W.  Rep'r, 
1106;  Follette  v.  United  States  Mut.  Ace.  Assn.,  107  N.  C.  240;  12  S.  E.  Rep'r, 

870. 

When  solicited  to  take  a  policy,  the  insured  told  the  company's  agent  that 
his  application  had  been  rejected  by  another  company.  The  agent  filled  out 
an  application,  and,  to  the  question  whether  any  former  one  had  been  rejected, 
he  wrote  the  answer  "  No,"  without  the  knowledge  of  the  insured,  who  signed 
the  paper  without  readloi?  it.  The  policy  provided  that  the  insured  adopted 
as  his  own,  admitted  to  be  material,  and  warranted  as  full,  complete  and  true, 
each  of  the  answers,  whether  written  by  his  own  hand  or  not.  Held,  that  the 
company  could  not  treat  the  answer  as  a  warranty,  and  avoid  the  policy  for 
its  falsity,  also  that  a  reformation  of  the  policy  was  not  essential  to  a  recovery. 
Germania  Life  Ins.  Co.  v.  Lunkenheimer,  127  Ind.  586 ;  26  N.  B.  Rep'r.  1082. 

A  provision  in  an  accident  policy  that  none  of  its  conditions  can  be  waived 
by  any  agent  of  the  company  is  valid,  and  a  condition  that  the  insurance  does 
not  cover  a  death  resulting  from  intoxication  is  not  waived  because  the  agent 
who  received  and  filled  out  the  application  knew  that  the  applicant  was  an  in- 
temperate man,  though  the  application  stated  that  his  habits  were  correct  and 
temperate.  Cook  v.  Standard  Life  &  Ace.  Ins.  Co.,  84  Mich.  12;  47  N.  W. 
Rep'r,  568. 
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3.  R— olirion  of  poUey.  —  If  th«  agmit  of  an  insnnnee  company,  withoat 
the  knowledge  of  the  aoaored,  inaerta  in  the  application  each  miareprcMenta- 
tions  aa  would,  if  made  by  the  aaaured*  avoid  the  policy,  the  aaaorod  may 
Teaclnd  the  contract,  thoogb  the  policy  binds  the  company.  Mich.  Mat.  Life 
Ins.  Co.  T,  Reed,  9i  Mich.  624;  47  N.  W.  Bep'r,  1106. 
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(Sapreme  Ooort  of  Arkaasaa,  Feb.  7, 1891.) 

1.  Cftt  council.  Powbrs  or  frbsiding  officer  in  frbsbhtino  ordbr. 
Falab  niPBisoNiCERT.  The  power  of  a  mayor,  aa  the  preaiding  officer  of  a 
dty  cooncil,  extends  no  farther  apon  the  occarrence  of  indeooram  on  the  part 
of  any  member,  than  to  bring  the  fact  to  the  attention  of  the  aaaembly,  which 
may,  if  it  sees  fit,  after  the  member  has  been  heard,  order  him  to  withdraw, 
pending  its  consideration  and  action,  and  it  is  the  daty  of  the  president  to  en- 
force that  order;  bat  he  has  no  power,  in  the  absence  of  threatened  yiolence 
to  other  members,  to  order  the  offender  into  the  castody  of  the  execattve  offi- 
cer of  the  assembly,  and  exclnde  him  from  its  deliberations,  and,  if  he  assumes 
to  do  so,  both  he  and  the  ezecative  officer  who  carries  out  his  orders  are  liable 
in  damage  for  false  imprisonment. 

APPEAL  from  circuit  court,  Pulaski  county,  J.  W.  Martin, 
judge. 

Compton  &  Compton  and  Blackwood  dk  Williams  for  appel- 
lant.    -S.   W.  KimhaU  and  Morris  M,  Cohn  for  appellees. 

Heminqway,  J.  The  answer  admits  the  imprisonment  of  the 
plaintiff,  and  seeks  to  justify  it.  The  defendants,  Whipple  and 
Botsford,  were,  respectively,  the  mayor  and  chief  of  police  of  the 
city  of  Little  Bock,  and  the  plaintiff  was  alderman  of  the  city. 
By  virtue  of  their  oflBces,  the  plaintiff  was  a  member  of  tlie 
city  council,  defendant  Whipple  its  president,  and  defendant 
Botsford  its  executive  officer.  The  circnmstances  of  justification 
set  up  in  the  answer  are  that  the  plaintiff,  at  a  meeting  of  the  city 
council,  ^'conducted  himself  in  an  unparliamentary,  disorderly, 
boorish  and  insulting  maimer  toward  its  presiding  officer  and 
the  council ;  that  he  addressed  the  council  while  in  his  seat,  re- 
plied to  a  remark  of  the  mayor  in  a  disrespectful  tone  and  manner, 
and  asked,  "  What  are  you  going  to  do  about  it  ?  "  that  he  kept 
his  hat  on  his  head  during  the  meeting ;  and  that,  while  retaining 
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his  seat,  ^'  in  a  load  and  defiant  tone,"  he  seconded  a  motion  that 
the  mayor  preserve  order.  Other  like  acts  of  disorder  are  alleged, 
and  that  plaintiff  was  called  to  order  bj  the  defendant  Whipple, 
and  admonished  as  to  his  misconduct ;  that  he  failed  to  observe 
the  admonition,  and  continued  to  be  disorderly  ;  that  he  was  on 
that  account  conducted  out  of  the  council  chamber,  by  the  chief 
of  police,  under  an  order  from  the  mayor;  that  an  ordinance  of 
the  city  then  in  force,  authorized  the  m^yor  "  to  preserve  order 
and  decorum,  and  to  decide  all  questions  of  order,  subject  to  an 
appeal  to  the  council."  The  legal  sufficiency  of  the  answer  is  the 
only  question  in  the  case.  The  statute  provides  that  the  mayor 
shall  be,  ex  officio^  president  of  the  council,  and  shall  preside  at 
its  meetings  during  the  term  for  which  he  shall  have  been  elected. 
Mansf .  Dig.,  §  SOT.  It  does  not  define  the  character  or  extent  of 
his  powers  or  duties  as  president  of  the  council,  but  necessarily 
implies  that  they  shall  be  such  as  are  ordinarily  incident  to  the 
position,  and  such  as  may  be  prescribed  by  any  proper  rules  of 
procedure  that  the  council  might  adopt.  Id.  §  806.  The  only 
rule  of  the  council  pleaded  provides  that  "  the  president  shall 
preserve  order  and  decorum."  It  does  not  define  the  means  that 
the  president  may  employ  to  preserve  order  and  decorum,  but 
leaves  that  subject  to  be  determined  by  the  usages  that  prevail  in 
deliberative  assemblies^  So  that,  if  the  circumstances  relied  on 
justify  the  forcible  exclusionof  plaintiff  from  the  council  chamber, 
it  is  beciause  such  authority  is  inherent  in  the  office  of  president, 
according  to  the  laws  that  regulate  the  proceedings  of  such  bodies* 
The  ordinance  is  only  declaratory  of  the  common  law ;  it,  neither 
in  terms  nor  spirit,  increases  or  extends  the  duties  or  powers 
usually  pertaining  to  the  position.  What,  then,  are  such  duties 
and  powers  according  to  the  general  usages  of  deliberative  bodies  f 
They  comprise  the  duty  and  powerto  preserve  order  and  decorum 
during  the  deliberations  of  the  body.  It  is  said  to  be  the  privilege 
of  any  member,  and  the  special  duty  of  the  presiding  officer,  to 
take  notice  of  any  offense  during  deliberation,  and  to  call  the  at- 
tention of  the  assembly  to  it.  In  such  cases  the  president  declares 
to  the  assembly  that  a  member  named  is  guilty  of  irregular  or 
improper  conduct,  and  specifies  it.  When  it  has  been  stated  by 
the  president,  the  member  is  entitled  to  be  heard  in  exculpation. 
The  matter  is  thus  fairly  presented  to  the  house  for  its  considera- 
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tion  and  action,  pending  which  the  member  should  withdraw. 
Delicacy  and  custom  require  that  he  withdraw,  in  order  that  the 
matter  may  be  fully  discussed  and  considered,  free  from  any  re- 
straints of  his  presence.  If  a  sense  of  propriety  does  not  constrain 
him  to  withdraw,  the  house  may  order  that  he  do  so,  but  his 
failnre  to  do  it  is  a  matter  fi»r  the  action  of  the  house.  If  the 
member  disr^ards  its  order,  the  president  may  enforce  it.  Thus 
far  and  no  further  can  we  find  that  the  president  is  authorized  to 
order  that  a  member  be  excluded.  Cushing's  Rales  of  Pro.  & 
Deb.,  §§  40,  41 ;  Cush.  Law  &  Pr.  Leg.  Assem.,  §  664.  When 
the  president  has  called  an  offending  member  to  order,  and  stated 
the  matter  of  the  offense  to  the  honse,  it  seems  that  he  has  fully 
discharged  his  duty  and  exhausted  his  powers  in  the  premises. 
He  thereby  transmits  the  further  disposition  of  the  matter  to  the 
house.  The  power  to  punish  is. not  among  his  prerogatives; 
that  belongs  exclusively  to  the  house,  and  he  can  never  exercise 
it  save  as  it  is  expressly  ordered  by  the  house.  If  he  has 
other  powers,  the  fact  has  escaped  the  recognition  of  writers. 
They  treat  him  as  the  servant  of  the  house,  vested  with  powers 
to  act  in  ordinary  cases,  but  authorized  only  to  execute  the 
will  of  the  house  in  unusual  or  extraordinary  cases.  It  is  said 
that  the  powers  of  the  speaker  are  well  expressed  by  Mr.  Speaker 
Lenthall,  who,  when  Charles  I  came  into  the  house  of  commons, 
and  asked  him  whether  any  of  five  members  that  he  came  to  ap- 
prehend were  in  the  hoase,  whether  he  saw  them,  and  where  they 
were,  replied :  "  May  it  please  your  majesty,  I  have  neither  eyes 
to  see,  nor  tongue  to  speak,  in  this  place,  but  as  the  house  is 
pleased  to  direct  me,  whose  servant  I  am." 

But  it  is  argued  that  the  president  may  enforce  the  exclusion 
of  an  offending  member,  not  by  way  of  punishment,  but  for  the 
pnrpose  of  putting  an  end  to  existing  disorder.  To  sustain  this 
view,  we  are  cited  to  the  case  of  Parsons  v.  Brainard,  17  Wend. 
522.  The  decision  in  that  case  was  controlled  by  a  statute  of 
New  York,  and  no  reliance  is  placed  by  the  opinion  upon  any 
principle  of  force  out  of  that  state. 

Mr.  Cushing  says  that  when,  in  the  course  of  proceedings,  a 
qoarrel  arises  between  members,  which  the  speaker  sees  may  lead 
to  injurious  results,  it  is  his  duty  to  interfere  at  once,  without 
waitiog  for  the  previous  order  of  the  house,  and,  by  reason  of 
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retraction  or  apolo^,  compel  soch  memberB  to  settle  their  quarrel 
immediatelj,  or,  by  ordering  them  into  the  custody  of  the  seigeant 
at  arms,  prevent  them  from  leaving  the  same  until  they  pledge 
themselves  that  the  quarrel  shall  go  no  further ;  that  the  propriety 
of  this  course  is  more  manifest  where  the  members  resort  to 
violence ;  and  that  the  speaker  may,  instead  of  proceeding  at  once, 
wait  for  the  house  to  indicate  such  course  as  it  may  think  proper ; 
that  in  such  cases  immediate  action  by  the  speaker  has  been  the 
rule  in  England,  while  the  rule  in  this  country  has  been  to  await 
the  action  of  the  house.  Gush.  Law  &  Pr.  Leg.  Assem.,  §  666. 
It  will  be  observed  that  the  arrest  is  made  in  such  cases  to  prevent 
the  impending  commission  of  personal  violence,  and  to  detain  the 
offending  member  in  the  house  to  be  dealt  with  by  it  after  it  has 
heard  a  statement  of  his  offense  and  his  statement  in  exculpation. 
Both  reasons  would  be  without  force  in  a  case  of  forcible  exclusion 
for  disorderly  and  indecorous  behavior,  not  threatening  personal 
injury  ;  for  there  is  no  threatened  violence  to  be  prevented,  and 
the  exclusion  of  the  member  precludes  a  hearing  and  order  of  the 
house  as  to  the  offensive  matter.  Besides,  when  the  president 
orders  an  arrest  to  prevent  an  injury  being  done  to  another 
member,  he  does  more  than  any  other  person  would  be  justified 
in  dohig  anywhere.  "We  find  no  authority  for  the  arrest  of  a 
member  by  order  of  the  president,  except  as  we  have  stated.  If 
noise  or  tumult  in  the  house — breaches  of  good  order  and  de- 
corum in  the  course  of  proceeding — or  an  exhibition  of  disrespect 
and  contempt  for  the  president,  would  justify  a  forcible  exclusion 
by  him  of  an  offending  member,  it  cannot  be  that  the  history  of 
proceeding  in  deliberative  bodies  would  furnish  no  instance  of  the 
assumption  of  such  power.  Such  history  furnishes  many  instances 
of  such  offenses  at  times  when  feeling  was  more  potent  in  the 
assembly  than  reason,  and  when  the  president,  partially  at  least, 
under  its  sway,  did  not  decline  the  exercise  of  all  his  conceded 
powers ;  but  if  any  president  has  ever  thus  sought  to  check  raging 
disorder,  or  command  respect  for  his  person,  the  instance  is  not 
called  to  our  attention.  As  occasions  for  the  exercise  of  such 
authority,  if  justified  by  usage,  have  often  arisen,  under  circum- 
stances favorable  to  its  exercise,  and  as  it  does  not  appear  to  have 
been  exercised  on  such  occasions,  we  conclude  that  it  does  not 
exist.     It  does  not  appear  by  the  answer  that  plaintifPs  conduct 
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iu  tlio  council  meetiug  threatened  personal  injury  to  any  of  its 
members ;  therefore,  the  case  does  not  come  within  the  rule  re- 
ferred to,  that  might  authorize  his  arrest  by  the  order  of  the 
mayor.  In  the  light  of  the  answer,  it  appears  that  the  council 
might  have  taken  such  action  as  it  saw  fit,  with  reference  to 
plaintiff's  misconduct,  without  hazarding  the  personal  security  or 
safety  of  its  members.  It  might  then  and  there,  upon  presenta- 
tion of  the  matter,  have  ordered  his  suspension  or  expulsion,  if 
that  was  deemed  necessary  to  stop  or  punish  his  misconduct. 
There  was  no  such  violence  as  to  arrest  the  progress  of  business, 
or  to  require  the  exclusion  of  plaintiff  in  order  that  ^  his  offense 
might  be  dealt  with.  His  imprisonment  was,  therefore,  unneces- 
sary and  illegal.  The  judgment  will  be  reversed,  and  tlie  cause 
renaanded,  with  directions  to  sustain  the  demurrer  to  the  answer.* 

Citycoimoils — power  of  presiding  officer. —  The  section  of  Cashing  re- 
ferred to  in  the  foregoing  opinion  is  as  follows  :  '*  When,  in  oonseqaeDoe  of 
words  spoken  in  dehale,  or  in  coarse  of  anj  other  proceeding  of  the  hoase,  or 
of  a  committee,  either  select  or  of  the  whole  or  otherwise,  a  quarrel  arises  be* 
tween  members,  which  the  speaker  sees  may  lead  to  serious  results,  it  is  his 
dvLty  to  interfere  at  once  without  waiting  for  the  previous  authority  of  the 
house,  and,  hj  means  of  a  retraction  or  ap61og7,  compel  such  members  to 
settle  their  quarrel  immediately,  or,  by  ordering  them  into  the  custody  of  the 
sergeant  at  arms,  prevent  them  from  leaving  the  house  until  they  pledge  them- 
selires  that  the  quarrel  shall  go  no  further.  The  propriety  of  this  course  is 
still  more  manifest  when  the  parties,  as  sometimes  happens,  resort  to  blows  or 
other  acts  of  violence.  The  speaker,  instead  of  proceeding  at  once,  of  his  own 
authority,  or  the  implied  sanction  of  the  house,  may  wait  for  it  to  take  or  in. 
dicate  such  coarse  as  it  may  think  proper.  The  former  method  is  most  gen- 
erally adopted  by  the  speaker  of  the  house  of  commons  ;  the  latter  has  been 
most  commonly  pursued  by  presiding  officers  in  this  country."  Gushing  Law 
Leg.  Assem.,  §  666. 
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(Supreme  Court  of  niinots,  Jan.  2S,  1391.) 
1.   ElONBlTT     DOMAIN.        TAKING     LAND     SUBJECT     TO     LBA8E.      DaHAGBS. 

Where  part  of  a  tract  of  land  subject  to  lease  is  condemned  for  public  use,  the 
tenant's  liability  for  rent  is  not  affected  thereliy,  and  damages  should  be  as- 
BBCsed  on  that  basis. 

3.  Landu>bd  and  tenant  as  parties.    CFrantino  new  trial  to  one 
ONLY.     Where  separate  verdicts  are  rendered  in  a  condemnation  suit  in  favor 

*  Reported  In  15  S.  W.  Rep'r,  eOi. 
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of  the  tenant  aod  the  Teversioner  of  eertun  land,  the  judge  maj  grant  a  new 
trial  to  one  defendant  withoat  setting  aaide  the  verdict  as  to  the  other. 

A  PPEAL  from    Cook  county  coart,   Richard   PrendergaBt^ 
J\    judge. 

Uayne,  /PoUanshee  <h  (^  Connor  and  Robert    H.  PaUon  for 
appellant.     Oeorge  3,  Baker  for  appellee. 

CsAiQ,  J.  This  was  a  proceeding  brought  bj  the  village  of 
Evanston  to  condemn  certain  property  owned  by  appellant,  Wil- 
son H.  Stnbbings,  for  the  purpose  of  extending  the  lake  shore 
drive.  Appellant's  property  was  located  on  the  lake  shore,  and 
north  of  Dempster  street,  extending  from  the  lake  shore  along  the 
north  side  of  Dempster  street  four  hundred  and  eleven  feet,  and 
being  one  hundred  and  ninety-two  feet  deep  north  of  Dem]i6ter 
street.  Under  the  petition,  the  village  sought  to  condemn  a 
piece  of  land  one  hundred  feet  wide,  north  westerly  through  the 
property.  Appellant's  property  was  leased  to  one  David  O'Leary, 
who  used  the  property  for  a  coal-yard,  and  a  place  for  landing 
coal.  The  lease  does  not  expire  until  1898.  The  appellant  and 
O'Leary  were  made  parties  to  the  proceeding.  Both  filed  a  cross- 
petition,  appellant  claiming  damages  to  the  pro|)erty  not  taken, 
and  O'Leary  claiming  damages  to  his  interest  in  the  part  not 
taken.  As  a  result  of  the  trial,  the  jury  returned  a  verdict  in 
favor  of  appellant  for  $5,450,  as  datnages  for  the  property  taken, 
and  that  he  was  entitled  to  no  damages  as  to  property  not  taken. 
The  jury  also  returned  a  verdict  in  favor  of  O'Leary  fur  $3,000, 
for  damages  to  Ms  leasehold  interest  in  property  taken,  but  that 
he  was  entitled  to  nothing  as  to  property  not  taken.  Appellant 
and  O'Leary  both  applied  for  a  new  trial.  The  application  of  tlie 
former  was  denied,  but  that  of  the  latter  allowed. 

On  the  trial  of  the  cause  the  court  refused  to  instruct  the  jury 
that,  if  the  strip  of  land  and  buildings  in  question  were  taken  for 
.the  purpose  of  the  drive- way,  the  rental  to  be  paid  by  O'Leary 
under  his  lease  would  be  abated  to  the  extent  of  the  fair  rental 
value  of  the  lands  so  taken  ;  that  the  value  of  O'Leary's  leasehold 
estate  in  the  premises  was  a  sum  equal  to  the  difference,  if  any, 
between  a  fair  rental  value  of  the  demised  premises,  for  the 
balance  of  his  term,  and  the  amount  of  rent  which  he  would  have 
to  pay  therefor  under  his  existing  lease  thereon.     But,  on  the 
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other  handy  the  court  gave  to  the  jnry  an  instmction  as  follows : 
^^  VHien  the  owner  of  property  makes  a  lease  to  a  tenant,  he  con- 
veys an  estate  in  the  property  known  as  a  ^  leasehold  estate/  and 
sach  estate  is,  in  law,  entirely  separate  and  distinct  from  the  estate 
that  the  landlord  retains.  In  case  part  of  the  property  is  taken 
under  sach  proceedings  as  these,  the  tenant  remains  bound  to  pay 
rent  for  the  whole  according  to  the  terms  of  the  lease.  In  this 
case  the  petitioner  mnst  pay  to  the  landlord  an  amount  equal  to 
the  value  of  his  estate  in  the  strip  of  property  taken,  and  an 
amount  equal  to  whatever  damage,  if  any,  is  done  to  his  estate  or 
interest  in  the  remainder ;  and  the  petitioner  must  also  pay  to  the 
tenant  an  amount  eqaal  to  the  value  of  the  tenant's  estate  in  the 
strip  taken,  and  an  amount  equal  to  whatever  damage,  if  any,  is 
done  to  the  tenant's  estate  or  interest  in  the  portion  of  the  prop- 
erty not  taken."  The  raling  of  the  court  on  the  instructions  is 
relied  npon  as  error.  Indeed,  the  ruling  in  this  regard  is  the 
principal  question  presented  by  the  record. 

The  general  rule  no  doubt  is  that  eviction  of  the  lessee  from 
the  premises  by  a  paramount  title  will  discharge  him  from  the 
payment  of  any  rent  which  may  fall  due  by  the  terms  and  con- 
ditions of  the  lease,  after  eviction.  Bat,  where  a  part  of  leased 
premises  may  be  taken  nnder  the  power  of  eminent  domain,  can 
such  a  taking  be  regarded  as  an  eviction  ?  1  Washburn  Real  Prop- 
erty (vol.  1,  p.  842),  in  speaking  on  this  subject,  says:  "It  has 
sometimes  been  attempted  to  apply  the  principle  of  eviction  from 
a  part  of  the  premises  where  lands  under  lease  have  been  appro- 
priated to  public  use,  under  the  exercise  of  eminent  domain; 
*  *  *  but  the  better  rule,  and  one  believed  to  be  adopted  in 
most  of  the  states,  is  that  such  a  taking  operates,  so  far  as  the 
lessee  is  concerned,  upon  his  interest  as  property  for  which  the 
public  are  to  make  him  compensation,  and  does  not  affect  his 
liability  to  pay  rent  for  the  entire  estate  according  to  the  tenor  of 
his  lease.  And  this  extends  to  ground  rent ;  such  taking  does 
not  abate  any  part  of  the  rent  due.' '  Parks  v.  City  of  Boston, 
15  Pick.  198,  is  an  interesting  case  on  the  question.  It  was  there 
held  :  "  Where  part  of  a  lot  of  land  under  lease  is  taken  by  the 
mayor  and  aldermen  of  Boston  for  the  purpose  of  widening  a 
street,  the  lease  is  not  thereby  extinguished ;  nor  is  the  lessee 
discharged  from  his  liability  to  pay  the  reserved  rent  during  the 


IIS  Stubbikos  y,  Vuxagb  ov  EvAKSioir. 

residoe  of  the  term,  but  the  lessor  and  leasee  are  each  entitled 
to  recover  compensation  for  the  damage  so  sastained  by  them 
respectively."  The  same  principle  was  announced  in  an  earlier 
case  (Ellis  v.  Welch,  6  Mass.  246),  and  in  a  later  case  (Patterson 
V.  City  of  Boston,  20  Pick.  159).  In  Foote  v.  City  of  Cincinnati, 
11  Ohio,  408,  where  the  leased  premises  had  been  appropriated 
for  a  street,  the  supreme  court  held  that  the  lessee  was  not  re- 
leased from  the  payment  of  rent,  but  he  was  entitled  to  recover 
from  the  city  for  the  damages  sustained.  See,  also,  following 
cases,  where  the  same  principle  is  announced :  Workman  v. 
Mifflin,  30  Penn.  St.  862 ;  Frost  v.  Earnest,  4  Whart.  86  ;  Chicago 
V.  Garrity,  7  HI.  App.  474.  Under  the  authorities,  it  seems  that 
a  tenant,  where  a  portion  of  the  leased  premises  are  taken  under 
the  power  of  eminent  domain  for  the  use  of  the  public,  cannot, 
as  against  his  landlord,  claim  an  eviction,  and  be  released  from 
the  payment  of  rent ;  and  as  his  liability  for  the  payment  of  rent 
continues  after  a  part  of  his  term  has  been  taken  by  the  public, 
and  appropriated  to  public  use,  he  would  be  entitled  to  recover 
such  damages  as  he  sustained  by  the  taking  of  the  leased  property 
by  the  public.  In  other  words,  the  lessee  takes  and  holds  his 
term  in  the  same  manner  as  any  other  owner  of  real  property 
holds  his  title,  subject  to  the  right  of  the  public  to  take  a  part  or 
the  whole  of  it  for  public  use  at  such  time  as  the  public  necessity 
may  require,  upon  the  payment  of  just  compensation.  In  a  pro- 
ceeding to  condemn  lands  for  a  public  purpose,  it  is  not  some 
particular  interest  which  the  public  seek  to  take,  but  the  land 
itself.  If  A.  has  one  estate  in  the  land,  and  B.  another,  in  the 
proceeding  to  condemn,  each  are  entitled  to  compensation  for  the 
land  taken,  as  his  interest  may  appear  in  the  property ;  and,  as 
said  before,  if  one  has  a  leasehold  interest,  he  may  recover  damages 
for  sach  interest,  and  still  be  held  liable  for  the  payment  of  rent, 
as  that  liability  existed  before  the  leasehold  interest  was  taken  for 
public  use.  A  different  rule  has  been  adopted  in  some  states, 
particularly  in  Missouri.  Biddle  v.  Hussman,  23  Mo.  597 ;  Bar- 
clay V.  Picker,  38  Mo.  143.  In  those  cases  it  was  held  that,  as  to 
the  part  of  the  leased  premises  appropriated  to  public  use,  the  rent 
was  extinguished,  and  no  liability  existed  against  the  lessee  for 
such  rents.  But  we  think  the  weight  of  authority  is  the  other 
way,  and  we  are  not  disposed  to  adopt  a  rule  of  tliat  character. 
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It  18,  however,  contended,  if  the  tenant  is  allowed  to  recover 
for  the  full  value  of  the  leasehold  interest,  and  the  landlord  is 
compelled  to  rely  upon  the  personal  obligation  of  the  tenant  for 
the  payment  of  rent,  a  rule  of  this  character  would  in  many  cases 
result  in  great  loss  to  the  landlord.  In  a  proceeding  to  condemn 
a  part  of  leased  premises,  the  rule  which  we  have  adopted  fixes 
the  relative  amount  of  damages  to  be  received  by  each  party  in- 
terested in  the  premises ;  and  if  a  case  should  arise  where,  upon 
the  payment  of  the  value  of  the  leasehold,  interest  to  the  tenant 
the  remedy  of  the  landlord  to  collect  his  rent  might  be  impaired 
or  defeated  on  account  of  the  insolvency  of  the  tenant,  or  other 
cause,  a  court  of  equity  might  interpose  to  prevent  the  payment 
of  the  damages  received  into  the  hands  of  the  tenant,  and  appro- 
priate the  fund,  or  so  much  thereof  as  may  be  necessary,  to  the 
payment  of  the  rents  due  or  to  become  dne  from  the  tenant  to  the 
landlord  daring  such  time  as  the  lease  might  by  its  terms  continue 
to  run.  What  rule  should  be  adopted  in  case  the  entire  tract  or 
lot  of  land  embraced  in  a  lease  should  be  taken  presents  a  question 
which  does  not  arise  in  this  record,  and  it  will  not  be  necessary  to 
express  an  opinion  upon  it. 

It  is  also  daimed  that  the  court  erred  in  granting  O'Leary  a 
new  trial,  and  refusing  appellant  a  new  trial.  This  is  predicated 
on  the  position  that  the  two  could  not  have  separate  trials,  but  the 
court  was  bound  to  try  the  case  of  O'Leary  and  appellant  as  one 
cause.  In  a  proceeding  like  this,  to  condemn  lands  for  a  public 
purpose,  while  all  persons  made  parties  to  the  petition  are  usually 
treated  as  one  defendant,  and  the  interest  of  all  are  tried  and  dis- 
posed of  in  one  case,  yet  cases  may  arise  where  the  court  may 
award  separate  trials,  as  held  in  Bowman  v.  Eailway  Co.,  102  HI. 
464.  Here  the  rights  and  interests  of  O^Leary  and  appellant  were 
tried  together  as  one  cause ;  but  there  were  separate  verdicts  as  to 
each.  The  verdict  in  favor  of  appellant  the  court  thought  was 
right,  while  the  other  verdict  in  favor  of  O'Leary,  the  court 
thought  was  wrong.  Under  such  circumstances,  the  court  could 
do  nothing  but  grant  a  new  trial  in  favor  of  O'Leary,  and  refuse 
it  as  to  appellant.  It  is  also  claimed  that  the  verdict  was  con- 
trary to  the  evidence.  The  evidence  was  conflicting,  and  it  was 
for  the  jury  to  determine,  from  all  the  evidence,  the  amount  ap- 
pellant was  entitled  to  recover.     This  they  did,  and,  after  an  ex- 
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amination  of  the  evidence^  we  are  not  prepared  to  saj  that  the 
verdict  is  contrary  to  the  preponderance  of  the  evidence.  Some 
other  qaestions  of  minor  importaoce  in  r^ard  to  the  admiflsion  of 
evideDce  have  been  raised,  bnt  we  perceive  no  objection  to  the 
mling  of  the  conrt  in  this  regard.  The  judgment  of  the  coanty 
court  will  be  aflSrmed.* 

Eminent  domain  —  the  qaaitlon  of  damages  as  between  landlord  ana  ten- 

ant — It  is  manifest  that  the  value  of  property  cannot  be  enhanced  by  any  dis- 
tribution of  the  title  or  estate  among  different  persons.  The  sum  of  aU  the 
parts  cannot  exceed  the  whole.  Burt  v.  Merchants'  Ins.  Co.,  109  Mass.  1 ; 
Gontant  ▼.  Catlin,  8  Sandf.  485  ;  Wiggin  y.  New  York,  9  Paige,  16 ;  Matter  of 
the  New  Reservoir,  1  Sheld.  (N.  Y.)  408.  Where  the  land  taken  is  subject  to 
a  lease  the  whole  sum  awarded  should  be  the  same  as  though  no  lease  existed. 
In  apportioning  this  sum  between  the  landlord  and  tenant  it  is  necessary  to 
determine  the  effect  of  the  taking  upon  the  covenant  to  pay  rent.  Upon  this 
question  there  is  great  diversity  of  opinion.  Some  courts  hold  that  the  cove- 
nant  to  pay  rent  remains  in  force  even  though  the  whole  property  is  taken. 
Foote  V.  andnnati,  11  Ohio,  408  ;  Foltz  v.  Hudtley,  7  Wend.  210  ;  Chicago  v. 
Garrity,  7  111.  App.  474.  Other  courts  hold  that  where  the  whole  property  is 
taken  the  rent  is  extinguished.  Barday  v.  Pickler,  88  Mo.  148 ;  O'Brien  v. 
Ball,  119  Mass.  28  ;  Dyer  v.  Wightman,  66  Penn.  St.  425 ;  Taylor  Land.  & 
Ten.,  §  519.  Where  part  only  of  the  demised  premises  is  taken  the  same  diver* 
sity  exists  in  the  authorities.  Some  hold  that  the  covenant  to  pay  rent  is  not 
affected  and  that  there  can  be  no  apportionment  of  the  rent.  Parks  v.  Boston, 
15  Pick.  198;  Patterson  v.  Boston,  20  Pick.  159;  Workman  v.  Mifflin,  30 
Penn.  St.  862.  Others  hold  directly  the  reverse.  Biddle  v.  Hussman,  23 
Mo.  579  ;  Same  v.  Same,  28  Mo.  602  ;  Kingsland  v.  Clark,  24  Mo.  24 ;  Board 
of  Levee  Comrs.  v.  Johnson,  66  Miss.  248.  See  also  Outhvert  v.  Kuhn,  8 
Whart.  857  ;  Voeghtly  v.  Pittsburgh,  etc.,  R.  Co.,  2  Grant  Cas.  248  ;  Taylor 
Land.  &  Ten.,  §§  886,  519.  Sometimes  the  question  is  settled  by  statute. 
Thus  a  statute  of  New  York  provided  that  '<  all  leases  and  other  contracts  in 
regard  to  said  lands  so  taken  for  said  park  or  park-ways  or  any  part  thereof, 
and  all  covenants,  contracts  or  agreements  between  landlord  and  tenant,  or 
any  other  contracting  parties,  shall,  upon  the  confirmation  of  such  report, 
respectively  cease  and  determine  and  be  absolutely  discharged  according  to 
law."  This  statute  was  applied  and  held  valid  in  Matter  of  the  Application 
of  the  Mayor,  etc.,  of  New  York,  84  Hun,  441,  affirmed  in  99  N.  Y.  569.  See, 
also,  Gillespie  v.  Thomas,  15  Wend.  464. 

Undoubtedly  the  conclusion  which  is  practically  the  most  satisfactory,  and 
which  can  be  applied  with  the  least  injury  to  the  parties,  is  that  the  taking 
operates  to  extinguish  the  obligation  to  pay  rent,  in  whole  or  in  part,  as  the 
case  may  be.  It  is  a  rule  of  law  that  if  the  demised  premises  are  entirely 
destroyed,  the  lease  is  extinguished.  Taylor  Land.  &  Ten.,  §  520,  and  cases 
cited.  It  is  also  a  rule  that  an  eviction  by  title  paramount  works  an  extin- 
guishment or  apportionment  of  the  rent,  as  the  case  may  be.    Taylor  Land.  & 

^  Beported  in  28  N.  B.  Rep'r,  677. 
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^^.  §§877,  878;  Blair  v.CIftztoii,  18 N.T.5S0;FUlebTowii  ▼.  Hour,  124Mia8. 
680.  While  the  taking  of  the  premisee  for  a  public  nee  is  not  a  destmetion  of 
land  in  a  literal  senae,  it  is  a  destmotion  of  the  right  and  title  of  the  parties 
in  and  to  the  land  ;  while  it  ie  not  an  eviction  bj  paramount  title,  it  Ib  an  evic- 
tion by  paramount  right.  A  very  slight  modification  or  extension  of  the  mles 
referred  to  would  be  sufficient  to  make  them  embrace  the  case  of  a  taking  for 
public  use. 

The  rule  laid  down  by  the  court  in  Board  of  Levee  Gommissioners  t. 
Johnson,  66  Miss.  248,  is  as  follows  :  *'  The  whole  estate  condemned  is  to  be 
valued  and  apportioned  between  the  landlord  and  tenant,  giving  to  the  land- 
lord the  value  of  his  reversion  and  the  rents  reserved  during  the  term,  less 
an  abatement  for  present  payment,  and  to  the  tenant  the  value  of  his  term, 
less  the  rent  charged  thereon . " 

The  lessee  Is  entitled  to  such  compensation  as  will  make  him  whole  in  re- 
spect to  his  interest  in  the  land,  irrespective  of  any  general  benefits  conferred 
by  the  taking.  Ren  wick  v.  D.  &  N.  R.  Co.,  49  Iowa,  664;  Matter  of  Morgan 
R.,  etc.,  Co.,  82  La.  Ann.  871.  Any  oovenants  which  give  value  to  the  lease, 
such  as  a  covenant  for  renewal,  are  to  be  taken  into  consideration  ;  also  any 
conditions  which  might  diminish  its  value.  Matter  of  William  St.,  19  Wend. 
678 ;  North  Penn.  R.  Co.  v.  Davis,  26  Penn.  St.  288;  Bourne  v.  Liverpool, 
82  L.  J.  (Q.  B.)  15;  Penny  v.  Penny,  L.  R.,  6  £q.  Cas.227.  The  lessee  is  entitled 
to  the  Talue  of  buildings  put  on  by  him,  although  the  lessor  may  elect  to 
purchase  them  at  the  end  of  the  term.  Matter  of  Morgan,  etc.,  Co.,  82  La. 
Ann.  871;  Livingston  v.  Sulzer,  19  Hun,  875;  MuUer  v.  Earle,  86  N.  T.  Sup. 
Ct.  461.  In  Schriberv.  Chicago  &  Evanston  R.  Co.,  116  111.  840,  a  petition 
wss  filed  to  condemn  certain  property,  March  1, 1888.  The  property  was  sub- 
ject to  a  lease  which  expired  December  15,  1888.  The  buildings  on  the  prem- 
ises belonged  to  the  tenants.  The  tenants  held  to  the  end  of  their  term  and 
then  held  over  and  continued  business,  paying  rent  as  before.  Upon  a  trial  of 
the  case  after  the  latter  date,  it  was  held  that  the  tenants  could  recover  noth- 
ing; that  having  held  out  their  term  they  were  deprived  of  nothing,  and  that 
they  could  not  acquire  any  new  interest  in  the  property  except  subject  to  the 
petition  for  condemnation,  and  that,  as  to  the  buildings,  they  should  have 
removed  them  before  the  term  expired.  See,  also,  Lawrence  and  Others'  Ap- 
peal, 78  Penn.  St.  865.  One  who  takes  a  lease  and  pats  improvements  upon 
the  property  after  the  petition  to  condemn  the  property  is  filed  can  recover  no 
compensation.  Chicago,  Evanston  &  L.  S.  R.  Co.  v.  Catholic  Bishop  of 
Chicago,  119  111.  525.  Where  the  entire  damages  were  assessed  and  paid  to 
the  landlord,  it  was  held  that  the  tenant  might  recover  his  equitable  propor- 
tion, less  his  ratable  portion  of  the  costs  of  prosecuting  the  claim,  in  an  action 
for  moneys  had  and  received.  Harris  v.  Hawes,  75  Me.  486.  But  in 
New  York,  where  part  of  a  leased  building  was  taken  and  an  item  of  $500 
was  allowed  to  the  landlord  for  putting  in  a  new  wall  which  the  tenant  was 
obliged  to  and  did  build,  it  was  held  that  the  tenant  could  not  recover  the 
cost  from  the  landlord  to  the  extent  of  the  $500,  and  that  to  allow  this  would 
be  to  impeach  the  award.    Turner  v.  Williams,  10  Wend.  140. 

As  to  the  rights  of  tenants  to  recover  for  cost  of  removing  goods,  machinery, 
etc.,  from  the  premises  taken,  and  for  injury  to  business,  reference  is  made  U> 
the  following  cases:  Brooks  v.  Boston,  19  Pick.  174;  Patterson  v.  Boston, 
VOL..  rv.— 16 
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aO  Pick.  159 ;  S.  C,  Pick.  435  ;  Ghstz  y.  PhiladelphU  &  Beading  R.  Co.,  106 
Penn.  St.  547  ;  S.  C,  aeoond  appeal,  118  Penn.  St.  314.  And,  see.  Lewis  Em. 
Dom.,  ^  487,  488.  The  following  are  alao  cited  aa  toaching  on  the  sabject: 
Barbridge  y.  New  Albany  ft  Salem  R.  Co.,  9  Ind.  546 ;  Blythe  v.  Pratt,  83 
Miss.  707;  Detmold  y.  Drake,  46  N.  Y.  818;  Strang  y.  N.  Y.  Rabber  Co.,  1 
Sweeney,  78;  Froet  y.  Earnest,  4  Whart.  86;  Oreen  y.  Eales,  3  A.  &  E.  (N.  S.) 
335;  43  E.  C.  L.  R.  648;  Wainright  y.  Ramsden,  5  M.  &  W.  603;  Slipper  y. 
Totterham  &  Hampstead  Janet. Ry.  Co.,  86  L.  J.  Eq.  841;Qaeen  y.  Vaughan, 
88  L.  J.  (Q.  B.)  71;  Regina  y.  Stone,  L.  R..1  Q  B.  539;  Penny  y.  Penny.  L.R., 
5  Eq.  Gas.  337;  In  re  Kings  Leasehold  fiiUtes,  L.  R.,  16  Eq.  Gas.  531. 
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(Supreme  Coart  of  Wiaoonflio,  Feb.  24, 1801.) 
1.  ElCINBNT  DOMAIN.      RiOHT  OF  RAILBOAD  COMFANT  TO  OONDBDCN  GBAYBL 

FTTB.  Under  the  Revised  Statntee  of  Wisconsin,  section  1838,  sabdiyision 
4,  giving  railway  companies  the  power,  for  the  purpose  of  obtaining  gravel 
or  other  materials,  "  to  take  as  mach  land  as  may  be  necessary  to  the  proper 
construction,  operation  and  security  of  the  road,"  a  company  desiring  to  con- 
demn land  for  such  purpose  must  show  the  necessity  for  taking  it;  and  where 
the  findings  by  the  court  on  this  question  are  that  the  directors  had  declared 
it  to  be  necessary  to  take  the  land;  that  it  adjoins  the  company's  main  line  at 
a  spur  track;  that  the  company  intends  to  take  from  it  gravel  to  ballast  the 
road,  but  that  the  taking  would  work  great  damage  to  the  owner,  and  be  in- 
jurious to  the  welfare  of  the  people  in  the  vicinity;  that  there  are  other  places 
from  which  gravel  may  be  obtained;  and  tliat  the  taking  would  be  "  unreason- 
able and  opprea:}ive  "  — the  petition   to  condemn  should  be  denied. 

3.  WhBTHBR  CONDEMNATION  FROCBBDINa  AN  "  ACTION  "  WITHIN  8TATDTB 

AS  TO  COSTS.  A  proceeding  by  a  railroad  company  to  condemn  lands  is  not 
an  *^  action  "  within  the  meaning  of  the  Revised  Statutes  of  Wisconsin  1878» 
chapter  139,  awarding  costs  to  a  party  to  an  "action,"  and  the  land-owner, 
therefore,  who  successfully  resists  such  proceeding,  is  not  entitled  to  costs  for 
his  expenses  in  defending  it. 

APPEAL  from  circuit  court,  St.  Oroix  county,  E.  B.  Bundj, 
judge. 

Howard  Morris  a;nd  T.  3.  GiU  for  appellant.  JBashford  db 
Disney  and  J.  A.  Kellogg  for  respondent. 

Tatlob,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  St.  Croix  county,  denying  the  petition  of  the  railroad 
company  for  the  condemnation  of  certain  lands  situate  at  Jewett's 
Milld,  in  said  county,  for  the  purpose  of  procuring  gravel  for  the 
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oanBtraction  and  maintenance  of  the  railroad  of  said  company. 
The  respondent,  the  owner  of  the  lands  which  the  company  sought 
to  condemn  for  such  purpose,  opposed  the  application,  and  sets 
forth  at  length  his  reasons  for  opposing  the  same.  A  trial  was 
bad  before  the  court  as  to  the  necessity  for  taking  the  particular 
land  described  in  the  petition  of  the  company  for  the  purpose 
above  mentioned,  and,  after  hearing  the  testimony  of  the  respect- 
ive parties,  the  court  found  certain  facts,  upon  which  it  is  ad- 
judged that  it  was  not  necessary  to  take  the  land  in  question  for 
the  purpose  mentioned,  and  dismissed  the  petition.  The  company 
appeals  from  the  order  of  the  circuit  court,  and  asks  this  court  to 
reverse  such  order. 

The  evidence  upon  which  the  findings  and  judgment  are  based, 
is  not  brought  before  this  court.  But  the  learned  counsel  for  the 
company  contend  that  upon  the  petition,  the  answer  of  the  owner 
of  the  lands,  and  the  findings  of  fact  by  the  eoart,  the  company 
is  entitled  to  take  the  land  in  question  for  the  purpose  mentioned 
in  its  petition.  The  proceedings  of  the  company  are  taken  under 
subdivision  4,  section  1828,  Revised  Statutes.  The  learned 
counsel  for  the  appellant  claim  that  the  necessity  for  taking  the 
land  in  question  is  shown  by  the  petition  and  findings  of 
the  court.  It  seems  to  us  that  upon  no  other  possible  theory 
of  the  case  can  the  order  and  judgment  of  the  circuit  court 
be  reversed.  It  is  admitted  that  this  court  in  a  similar  case, 
or  one  which  involved  the  same  legal  propositions  applicable 
to  this  case,  decided  that  when  the  necessity  for  taking  the 
particular  land  in  question  was  denied  by  the  owner  of  the 
land  it  was  incumbent  on  the  petitioning  company  to  estab- 
lish such  necessity  by  suiSSident  evidence.  Railroad  Co.  v. 
University,  52  Wis.  537;  5  N.  W.  Rep'r,  491.  In  that  case  Mr. 
Justice  Cassoday,  after  referring  to  the  statutes  which  governed 
that  case,  and  which  governed  the  case  at  bar,  concluded  by 
saying :  "  As  the  land  outside  of  the  one  hundred  feet  cannot  be 
condemned  until  the  necessity  is  established  by  proof,  it  con- 
clusively follows  that  the  burden  of  making  the  proof  is  upon  the 
party  seeking  the  condemnation.  Such  has  been  the  construction 
given  to  similar  statutes  in  other  states,  and  it  is  difficult  to  see  how 
any  one  could  have  thought  otherwise ; "  and  cites  Riilroad  Oo. 
V.  Davis^  43  N.  Y.  187 ;  In  re  New  York  Cent.  R.  Co.,  66  N.  Y. 
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407.  See,  also,  Railroad  Co.  v.  University,  49  Wis.  162 ;  6  N.  W. 
Kep'r,  331.  It  does  not  seem  tliat  any  other  constraction  can  be 
fairly  given  to  onr  statute  than  that  which  was  givea  to  it  in  the 
case  above  cited.  The  statate^  in  giving  the  right,  to  raQroad 
companies  to  take  lands  necessary  for  their  construction  and  opera- 
tion, says  the  company  shall  have  power  "  to  lay  out  its  road  not 
exceeding  one  hundred  feet  in  width,  and  to  construct  the  same  ; 
and  for  the  purpose  of  cuttings  and  embanktnentSy  and  of  obtain- 
ing gravd  or  other  materials^  to  take  as  much  land  as  may  he 
necessary  to  the  proper  construction,  operation  and  security  of 
the  Toad?'^  It  is  under  the  part  of  the  section  italicized  that  the 
company  claims  the  right  to  take  the  land  in  the  case  at  bar. 
Under  the  provisions  of  the  statute  above  quoted  this  court  in  the 
case  of  Railroad  Co.  v.  University,  supra,  has  held  that  the  right 
of  the  company  to  locate  its  road  according  to  its  own  judgment, 
and  to  take  one  hundred  feet  in  width  for  its  right  of  way,  is  a 
matter  in  the  discretion  of  the  company ;  but  that,  as  to  all  the 
other  lands  to  be  taken,  the  necessity  for  taking  the  same  must  be 
alleged  in  the  petition,  and  when  denied  it  must  be  established 
by  the  evidence.  This  construction  is  strengthened  and  confirmed 
— ^if  it  needs  strengthening  or  confirmation — by  the  provisions  of 
sections  184:5-1847,  Revised  Statutes,  which  direct  and  regulate  the 
proceedings  which  the  railroad  company  must  take  in  order  to 
acquire  the  lands  necessary  for  the  construction  and  operation  of 
its  road.  In  section  1846  it  is  provided,  among  other  things,  *^  that 
if  such  real  estate  is  desired  for  the  main  line  of  the  railroad,  or  in 
parts  for  the  main  line  and  in  part  for  station  or  building  grounds, 
yards  or  other  purposes,  said  petition  shall  state  that  such  corpo- 
ration is  duly  incorporated ;  that  it  is  its  intention  in  good  faith 
to  construct  the  road  authorized  by  its  charter ;  that  it  has  sur- 
veyed the  route  over  the  lands  sought  to  be  acquired  for  its  main 
line,  and  has  actually  staked  out  the  center  line  of  its  proposed 
road  over  the  grounds  desired  for  such  main  line  [describing  the 
lands  across  which' such  main  line  runs],  and,  in  case  a  greater 
width  than  one  hundred  feet  shall  be  desired  to  be  taken  across 
any  track,  it  shall  specify  the  width  desired  across  said  track,  and 
the  reasons  therefor,  and  shall  contain  a  description  of  the  land 
sought  to  be  acquired  for  depot,  station  or  building  grounds,  and 
the  other  purposes  of  such  corporation,"  etc.     This  petition  is  to 
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be  filed  in  the  office  of  the  clerk  of  the  circnit  court  of  the  county 
where  the  lands  sought  to  be  taken  are  situated ;  and  the  section 
declares  that  the  filing  of  such  petition  shall  be  the  commencement 
of  a  suit  in  said  court.  The  section  then  prov'ides  for  giving 
parties  interested  notice  of  a  hearing  upon  such  petition,  and 
anthorizes  any  party  interested  in  the  lands  to  be  taken  to  show 
cause  against  granting  the  prayer  of  the  petition,  and  then  pro- 
vides '^  iJiot  the  court  or  judge  shall  hear  the  parties  interested^ 
and  may  adjov/mfrofin  time  to  time,  (m  shall  be  convenient  /  and 
shall  determine  whether  the  rail/road  corporation  is  entitled  to 
take  the  whole  or  any  part  of  the  lands  sought  to  he  acquired^  and 
if  no  sufficient  cause  is  shown  against  granting  the  prayer  of  the 
petitiony  shall  m,ake  an  order ^^  etc.  The  part  of  the  statute 
above  italicized  clearly  confers  upon  the  judge  or  court  judicial 
power  to  determine  the  right  of  the  corporation  to  take  the  lands 
asked  for,  as  well  as  the  necessity  for  taking  the  same  when  asked 
to  be  taken  for  any  other  purpose  than  for  its  right  of  way — not 
exceeding  one  hundred  feet  in  width.  If,  as  the  contention  is  on 
the  part  of  the  appellant  company,  the  right  to  take  the  real 
estate  desired  and  the  necessity  for  taking  it  is  to  be  determined 
by  the  company  itself,  it  seems  to  us  the  legislature  would  have 
used  different  language  from  that  found  in  the  statute. 

In  the  case  at  bar  the  only  findings  of  the  court  upon  the  ques- 
tion of  the  necessity  for  taking  the  lands  are  the  third,  fourth 
and  fifth  findings,  which  read  as  follows :  "  (3)  That  the  board  of 
directors  of  said  corporation,  before  the  filing  of  the  petition,  by 
resolution  declared  it  to  be  necessary  to  take  the  land  and  prem- 
ises in  question  for  the  purpose  of  obtaining  gravel  and  other 
materials  to  be  nsed  in  the  operation  and  construction  of  said 
road,  and  that  it  was  the  intention  of  the  company  in  good  faith 
to  use  the  laud  for  snch  pnrpose.  (4)  That  the  land  sought  to 
be  condemned  lies  along  the  south  side  of  a  strip  of  land  already 
owned  by  the  petitioner,  and  used  as  a  side  track  or  spur  track  to 
a  certain  mill,  and  only  adjoins  the  right  of  way  of  petitioner's 
main  line  at  the  south-westerly  end,  at  the  junction  of  such  spur 
track  with  said  main  track,  and  it  is  outside  of  the  one  hundred 
feet  of  right  of  way  of  petitioner's  main  line.  (5)  That  the  peti- 
tioners intend  to  use  the  gravel  and  materials  taken  from  the  land 
in  question  for  the  purpose  of  ballasting  their  main  line  from  Cy- 
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Ion,  St.  Croix  countj ,  WiBcon&in,  to  St.  Croii  river,  a  distance  of 
about  twentj-fonr  miles;  and  that  said  petitioners  need  suitable 
material  for  ballast  for  that  part  of  the  said  main  line.^'  All  the 
other  findings  of  fact  tend  to  show  that  there  is  no  necessity  for 
taking  the  particular  land  in  question  for  the  purposes  of  gravel 
for  the  use  of  the  road ;  that  the  taking  would  work  a  great  and 
unnecessary  damage  to  the  property  of  the  owner  of  the  lands 
taken ;  that  it  would  also  be  injurious  to  the  general  welfare  of 
the  people  in  its  viciuity ;  and  that  there  were  other  places  for 
obtaining  the  gravel  needed,  on  the  line  of  its  road  in  the  imme- 
diate vicinity,  and  where  the  taking  of  land  for  that  purpose  would 
not  be  injurious  to  the  public  welfare,  or  peculiarly  injurious  to 
the  owners.  The  ninth  finding  of  fact  suggests  at  least  a  reason 
why  the  company  seems  anxious  to  take  this  land  iU'  preference 
to  any  other  place  on  its  line  in  that  vicinity,  and  which  might 
properly  have  weight  with  the  court  in  refusing  this  application. 
It  is  suggested  by  counsel  that  the  court  has  not  found  that  there 
was  no  necessity  for  taking  the  land  in  question,  and  for  a  failure 
to  so  find  it  became  the  duty  of  the  court  to  appoint  the  commis- 
sioners as  required  by  the  statute.  We  think  the  conclusion 
which  the  court  comes  to  on  all  the  evidence  is  equivalent  to  an 
express  finding  that  it  is  unnecessary  to  taken  the  land  in  question 
for  the  purposes  required.  The  court  makes  his  conclusion  of 
law,  after  stating  his  findings  of  fact,  as  follows :  "  As  a  conclu- 
sion of  law  from  the  above  facts  I  find  that  the  taking  of  the 
land  in  question  for  the  purpose  of  obtaining  material  for  ballast 
would  not  be  a  reasonable  exercise  of  the  power  of  condemnation 
given  to  railway  companies,  but  would  be  unreasonable  and  op- 
pressive." This  we  think  is  sufficient  to  justify  the  court  in  dis- 
missing the  petition.  To  justify  the  court  in  granting  the  peti- 
tion and  appointing  commissioners  it  was  necessary  that  it  should 
find  that  it  was  necessary  to  take  the  land  in  question.  That  is 
not  found  by  the  court,  nor  do  the  facts  found  show  such  neces- 
sity. The  court  was  not  authorized,  therefore,  to  make  any  order 
except  the  one  it  did,  dismissing  the  petition.  Tliis  decision  is 
not  in  conflict  with  the  decision  of  this  court  in  Ford  v.  Railroad 
Co.,  14:  Wis.  609.  In  that  case  the  land  required  was  for  a  right 
of  way,  and  not  for  any  other  purpose. 

The  learned  counsel  for  the  appellant  insist  that  it  was  error 
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on  the  part  of  the  court  to  award  costs  to  the  respondent  for  his 
expenses  of  defending  against  the  petition  of  the  company.  It 
would  seem  reasonable  that  the  respondent  should  be  compensated 
to  some  extent  for  his  trouble  and  expenses  in  defending  against 
the  claim  of  the  company,  but  the  right  to  recover  costs  in  any 
action  or  proceeding  is  a  s^tutory  right,  and  not  a  common-law 
right  See  In  re  Carroll's  Will,  53  Wis.  228 ;  10  N.  W.  Rep'r, 
375;  Potts  V.  Cooley,  56  Wis.  49 ;  13  N.  W.  Rep'r,  682  ;  Baker 
V.  State,  69  Wis.  42 ;  33  N.  W.  Rep'r,  52.  If,  therefore,  the 
statutes  in  regard  to  costs  do  not  apply  to  a  case  of  this  kind,  the 
court  had  no  power  to  award  them  to  the  respondent.  There  is 
nothing  in  the  act  which  regulates  these  proceedings  which  awards 
costs  to  the  successful  party,  or  to  either  party.  The  only  other  gen- 
eral statute  declaring  when  costs  may  be  awarded  to  a  party  is  chap- 
ter 129,  Kevised  Statutes  of  1878.  This  chapter  only  awards  costs 
to  a  party  to  an  action.  Is  the  proceeding  by  the  railroad  company 
to  condemn  lands  for  its  use  an  action  within  the  meaning  of  said 
chapter  ?  This  question  has  been  answered  by  this  court  in  the 
negative.  Cornish  v.  Raib-oad  Co.,  60  Wis.  476;  19  N.  W.  Bcp'r, 
443 ;  RaUroad  Co.  v.  University,  49  Wis.  162  ;  5  N.  W.  Rep'r, 
331;  Railroad  Co.  v.  Strange,  63  Wis.  182;  23  N.  W.  Rep'r, 
432.  These  cases  hold  that  a  proceeding  to  condemn  land  by  a 
railroad  company  is  a  special  proceeding,  and  not  an  action,  within 
the  meaning  of  our  laws  in  regard  to  actions  and  costs  in  such  ac- 
tions. We  find  no  statute  which  authorizes  the  awarding  of  costs 
in  special  proceedings,  unless  it  be  in  cases  when  such  special  pro- 
ceedings are  auxiliary  to,  or  in  some  way  connected  with,  an  ac- 
tion at  law  or  in  equity,  such  as  attachment,  replevin  proceedings, 
garnishment  or  supplementary  proceedings,  or  unless  the  statute 
giving  the  special  proceeding  authorizes  the  awarding  of  costs. 
The  statute  having  omitted  to  provide  for  awarding  costs  in  a 
proceeding  of  this  kind,  the  court  has  no  right  to  award  them. 
That  part  of  the  order  of  the  circuit  court  appealed  from,  award- 
ing costs  to  the  respondent,  is  reversed ;  and  that  part  of  the  said 
order  dismissing  the  petition  of  the  company  is  affirmed.  The 
appellant  will  pay  the  costs  in  this  court."^ 

*??— ^nifpi  doBMdn  —  ooiidiwnnipy  property  for  raflroad  appnrtonaiioes.— 
Undar  Laws  Iowa,  1884,  chapter  190,  section  1,  authorising  railroad  companiea 

•Reported  io  48  N.  W.  Bep'r,  MS;  79  Wis.  89. 
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owning  a  eompletod  road  to  condomn  landB  *'  for  neoosauy  additioiial  depol 
groondfl,"  upon  proeoiing  a  prescribed  eertificate  from  the  railroad  eommia- 
flioners,  each  oommiflsioneni  iiave  aathoritj  to  graot  a  eertificate  for  the  eon* 
demnation  of  land  for  depot  pnrpoeee  at  a  place  where  the  railroad  oompanj 
haa  no  depot,  and  owns  no  land  other  than  the  right  of  way  on  which  its 
road  ia  bmlt."  Sager  y.  Dej,  80  Iowa,  23 ;  45  N.  W.  Hep'r,  891.  Act  His- 
nseippi,  December  16,  1836,  incorporating  a  railroad  companj,  conferred 
(flection  4)aatlioritj  to  enter  upon  lands  through  which  it  shoold  deem 
it  necessarj  to  make  its  "  railroad,"  and  (section  5),  in  case  of  failnre  to 
agree  with  the  owner  of  land  as  to  the  price  to  be  paid  him,  to  hare  the  dam- 
ages bj  reason  of  making  "said  road"  assessed;  and  declared  that  the 
companj  should  be  inrested  with  the  light  to  **  oocnpj  and  nse  such  lands 
for  the  pnrpoees  of  said  railroad."  Held,  that  the  company  was  not  limited  to 
the  right  to  take  only  enoogh  land  for  a  road-bed,  bat  ooald  acqaire  enoagh 
for  station  groands,  side  tracks,  etc.  Ewing  ▼.  Alabama  ft  V.  R.  Co.,  68  Miss. 
551 ;  9  So.  Bep'r,  295.    See,  generally,  Lewis  Em.  Dom.,  g  170. 
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(Supreme  Judicial  Oourt  of  MaMacfansettfl,  Feb.  M,  180t) 
1.   MUKICIPAIi  OORPORATIOK.      POWBB  TO  ERBCT  A  BUILDnrG  TO  BB  UBBD  IH 

PABT  B7  A  GRAND  ABMT  POST.  A  city  has  no  power  to  appropriate  pablie 
money  for  the  erection  of  a  building  to  be  used  In  part  by  a  certain  Grand 
Army  post  daring  its  existence  as  an  organization,  since  that  is  not  a  pablie 
use. 

APPEAL  from  Bupreme  judicial  conrt,  Plymouth  coantj, 
Oliver  W.  Holmes,  Jr.,  judge. 
Petition  by  ten  tax-payere  of  the  city  of  Brockton  for  an  in- 
junction to  restrain  the  city  treasurer  from  issuing  any  bonds, 
notes  or  scrip,  and  the  city  council  of  said  city  from  appropriating 
or  paying  from  the  treasury  of  said  city  any  money  whatever, 
either  under  the  provisions  of  an  act  of  the  legislature  or  under 
an  order  of  said  cit}"-  council  appropriating  $40,000  for  a  memorial 
hall  and  public  library  building  in  said  Brockton.  The  petition 
was  dismissed  at  the  hearing,  and  petitioners  appeal. 

White  (6  Goddard  for  petitioners.  R.  Kingm(m  for  defend- 
ants. 

C.  Allen,  J.  The  counsel  for  the  petitioners  do  not  contro- 
vert the  constitutionality  of  the  statute  itself  (St  1890,  chap. 
432),  under  which  the  city  council  has  assumed  to  act     That 
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statute  anthorizes  the  city  to  appropriate  a  sum  of  money  for  the 
erection  of  a  memorial  ball,  to  be  used  and  maintained  as  a  me- 
morial to  tbe  soldiers  and  sailors  of  tbe  war  of  the  Rebellion. 
This  may  properly  be  deemed  to  be  a  public  purpose,  and  a  statute 
authorizing  the  raising  of  money  by  taxation  for  the  erection  of 
such  a  memorial  hall  may  be  vindicated  on  the  same  grounds  as 
statutes  authorizing  the  raising  of  money  for  monuments,  statues, 
gates  or  archways,  celebrations,  the  publication  of  town  histories, 
parks,  roads  leading  to  points  of  fine  natural  scenery,  decorations 
upon  public  buildings,  or  other  public  ornaments  or  embellish- 
ments, designed  merely  to  promote  the  general  welfare,  either  by 
providing  for  fresh  air  or  recreation,  or  by  educating  the  public 
taste,  or  by  inspiring  sentiments  of  patriotism,  or  of  respect  for  the 
memory  of  worthy  individuals.  The  reasonable  use  of  public  money 
for  such  purposes  has  been  sanctioned  by  several  different  statutes, 
and  the  constitutional  right  of  the  legislature  to  pass  such  statutes 
rests  on  sound  principles.  Pub.  St.,  chap.  27,  §§  10, 11 ;  St.  1882, 
<!haps.  154,  255,  §  5 ;  St  1883,  chap.  119;  St.  1884,  chap.  42; 
St.  1886,  chap.  76 ;  St.  1889,  chap.  21 ;  Higginson  v.  Nahant, 
1 1  Allen,  530.  Assuming  to  act  under  the  authority  of  the  stat- 
ute of  1890,  chapter  432,  the  city  council  of  Brockton  proceeded 
to  pass  an  order  appropriating  $40,000  for  the  purpose  of  erect- 
ing a  "  memorial  hall  and  public  library  building,  *  *  «  a 
portion  of  said  building  to  be  for  the  use  of  Fletcher  "Webster 
Post,  6.  A.  R.,  Ho.  13,  so  long  as  it  shall  exist  as  an  organization  ; 
*  *  *  the  said  plans  [of  the  building]  to  be  approved  by  the 
trustees  of  the  said  G.  A.  R.  Post."  By  this  vote  a  portion  of 
the  contemplated  building  is  to  be  devoted  to  the  ase  of  the  said 
Grand  Army  post  daring  its  existence  as  an  organization,  and 
the  plans  are  to  be  approved  by  the  trustees  of  said  post.  The 
defendant  contends  that  this  vote  is  within  the  authority  of  the 
statute.  This  is  certainly  open  to  doubt,  but,  assuming  it  to  be 
so,  the  question  presented  for  determination  is  whether  the  pur- 
pose thus  expressed  is  a  public  purpose,  for  which  money  can  be 
raised  by  a  town  by  taxation,  even  with  legislative  sanction.  It 
might,  perhaps,  be  sufficient  to  declare,  as  the  petitioners  con- 
tend, that  the  statute  is  not  broad  enousrh  to  cover  the  vote  of  the 
city  council,  and  that  the  real  question  to  be  determined  is  merely 
whether  money  can  be  lawfully  raised  by  the  city  for  the  purpose 
VOL.  rv.— 17 
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expressed,  in  the  absence  of  any  statute  expressly  anthorizing  it ;  bat 
it  is  better  to  meet  the  broader  qaestion,  whether  the  legislature 
can  authorize  a  city  or  town  to  make  snch  a  use  of  public  money, 
and,  in  the  opinion  of  the  majority  of  the  court,  it  cannot  The 
general  rule  is  well  established  and  is  illustrated  by  a  great  variety 
of  decided  cases,  that  taxation  must  be  limited  to  public  purposes. 
It  was  accordingly  held  in  the  recent  case  of  Mead  v.  Acton, 
139  Mass.  341 ;  1  N.  E.  Bep'r,  413,  that  a  statute  authorizing  a 
town  to  pay  bounties  to  soldiers  who  re-enlisted  in  1864^  and  were 
credited  to  the  town,  was  nnconstitntional,  the  purpose  being  to 
benefit  individuals,  and  not  the  public.  The  Fletcher  Webster 
Post,  6.  A.  R.,  No.  13,  is  not  a  public  body,  but  it  is  an  associa- 
tion of  individuals.  To  support  and  maintain  such  an  association 
cannot  be  deemed  to  be  a  public  purpose.  If  a  city  or  town  may 
be  authorized  to  erect  a  building  to  be  devoted  in  part  to  the  use 
of  such  an  association  so  long  as  it  shall  exist  as  an  organization, 
it  is  not  easy  to  see  why  it  may  not  be  authorized  to  erect  one  ex- 
clusively for  that  purpose,  and  to  provide  the  necessary  furniture, 
and  indeed  to  bear  all  the  expenses  of  maintaining  the  association. 
If  a  city  or  town  may  be  authorized  to  give  such  assistance  to  a 
body  of  persons  who  have  been  soldiers  or  sailors  in  the  war,  the 
same  principle  would  seem  to  extend  so  far  as  to  include  those 
who  have  rendered  other  great  and  meritorious  services,  and  thus 
are  entitled  to  public  gratitude ;  snch,  for  example,  as  societies  of 
disabled  or  past  firemen  or  policemen.  If  once  the  principle  is 
adopted  that  a  city  or  town  may  be  authorized  to  raise  money  by 
taxation  for  conferring  benefits  on  individuals  merely  because  in 
the  past  they  have  rendered  important  and  valuable  services  for 
the  benefit  of  the  general  public,  occasions  will  not  be  wanting 
which  will  appeal  strongly  to  the  popular  sense  of  gratitude  or  to 
the  popular  emotion,  and  the  interests  of  just  rights  of  minorities 
will  be  in  danger  of  being  disregarded.  If  the  body  of  persons 
to  be  benefited  is  numerous,  the  greater  is  the  infiuence  that  may 
probably  be  brought  to  bear  to  secure  snch  an  appropriation  of 
the  public  money.  Under  snch  circumstances,  it  is  necessary  to 
recur  sMid  to  adhere  firmly  to  fundamental  principles.  The  right 
of  taxation  by  a  city  or  town  extends  only  to  raising  money  for 
public  purpose  and  use.  There  is  no  definition  of  public  purpose 
or  use  which  can  include  the  maintenance  and  support  of  a  Grand 
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Armv  post.  It  is  said  that  if  a  city  has  a  pablic  building  already 
erected  which  is  larger  than  its  present  needs  for  mnnicipal  pur- 
poses reqnire,  it  may  allow  portions  of  such  building  to  be  used 
for  other  purposes  for  the  time  being,  either  for  a  stipulated  rent 
or  price,  or  gratuitously;  and,  further,  that  in  erecting  a  pnbllc 
building  a  city  need  not  limit  the  size  of  it  to  actual  existing 
needs,  but  may  make  a  reasonable  provision  for  probable  future 
wants.  All  this,  within  proper  limits,  is  true.  Worden  Vo  New 
Bedford,  131  Mass.  23 ;  French  v.  Quincy,  3  Allen,  9 ;  Spaulding 
V.  Lowell,  23  Pick.  71.  But  there  may  be  some  danger  of  ex- 
tending this  doctrine  too  far.  Should  a  question  arise  whether  a 
contemplated  building  exceeded  what  was  allowable  with  refer- 
ence to  legitimate  prospective  needs,  such  a  question  would  have 
to  be  determined  on  its  own  merits ;  and  the  good  faith  of  the 
transaction  and  the  soundness  of  the  judgment  shown  in  pro- 
viding for  future  wants  might  have  to  be  considered.  No  such 
question  has  arisen  heretofore,  or  arises  now.  In  the  present 
case  it  is  proposed  to  erect  a  building  with  the  express  purpose  of 
devoting  a  portion  of  it  to  the  use  of  the  G.  A.  E.  post,  not 
temporarily,  but  as  long  as  that  organization  may  exist.  The  stat- 
ute of  1885,  chapter  60,  is  referred  to,  which  authorizes  any  city 
or  town  to  lease,  for  a  period  not  exceeding  five  years,  to  any  post 
of  the  Grand  Army  of  the  Bepublic  established  in  such  city  or 
town,  to  be  used  by  such  post  solely  for  the  purposes  of  its  or- 
ganization, any  public  building,  or  part  thereof,  except  school- 
houses  in  actual  use  as  such,  on  such  terms  as  the  board  of  alder- 
men or  the  selectmen  may  determine.  Without  now  considering 
whether  in  any  respect  this  statute  goes  too  far  or  is  liable  to 
abuse,  it  is  sufficient  to  say  that  it  refers  only  to  existing  public 
buildings,  and  by  no  means  authorizes  the  erection  of  a  building, 
to  be  let  to  a  Grand  Army  post  at  a  nominal  rent.  In  addition 
to  Mead  v.  Acton,  139  Mass.  341 ;  1  N.  E.  Bep'r,  413,  and  cases 
there  cited,  the  following,  among  others,  may  also  be  referred  to 
as  tending  to  support  the  views  above  expressed,  in  respect  to  the 
proper  limits  of  the  right  of  taxation.  Jenkins  v.  Andover,  103 
Mass.  94 ;  Loan  Assn.  v.  Topeka,  20  Wall.  655 ;  Parkersburg  v. 
Brown,  106  U.  S.  487 ;  1  Sup.  Ct.  Rep' r,  442 ;  Osborne  v.  Adams 
Co.,  106  IT.  S.  181 ;  1  Sup.  Ct.  Rep'r,  168,  and  109  U.  S.  1 ;  3 
Sup.  Ct.  Eep'r,  150  ;  Ottawa  v.  City  of  Carey,  108  U.  S.  110 ;  2 
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Sup.  Ct.  Rep'r,  361 ;  Cole  v.  City  of  La  Grange,  113  U.  S.  1 ;  6 
Sup.  Ct.  Rep'r,  416;  Association  v.  Wood,  39  Penn.  St.  73; 
State  V.  Osawkee  Tp.,  14  Kans.  418,  an  instructive  judgment  by 
Brewer,  J. ;  Mather  v.  City  of  Ottawa,  114  111.  659 ;  3  N.  E. 
Eep'r,  216;  Feldraan  v.  City  Council,  23  S.  C.  57;  Coates  v. 
Campbell,  37  Minn.  49S  ;  35  N.  W.  Rep'r,  366 ;  State  v.  Tappan, 
39  Wis.  604 ;  Brick  Co.  v.  Brewer,  62  Me.  62.  See,  also.  Dill. 
Mun.  Corp.,  §§  159,  508,  736 ;  Cooley  Tax'n,  chap.  4.  Decree 
for  plaintiffs.* 

Monioipal  corporation  —  taxation — public  purpose. —  Most  of  the  leading 
cases  as  to  what  constitatesa  public  purpose  for  which  the  power  of  taxation 
maj  be  exercised  are  referred  to  in  the  foregoing  opinion.  The  case  presents  an 
instance  in  which  a  public  and  private  purpoee  were  so  blended  together  that 
the  two  could  not  be  separated.  Therefore,  the  whole  scheme  was  vUra  viret. 
The  case  is  analogous  to  an  attempt  to  condemn  property  under  the  power  of 
eminent  domain  for  uses  which  are  partly  public  and  partly  private.  In  such 
case  the  whole  proceeding  is  void.  Attorney  .General  v.  Eau  Claire,  87  Wis.  400; 
Sadler  v.  Lan^rham,  84  Ala.  311;  Harding  v.  Qoodlet,  3  Terg.  41;  Chicago  ft 
N.  W.  Ry.  Co.  V.  Qah,  1  Am.  R.  R.  &  Corp.  Rep.  365.  And,  see,  In  re  Barre 
Water  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  136. 


In  be  Abgus  Printing  Co. 

(Supreme  Court  of  North  Dakota.  Feb.  2S,  1801.) 

1.  Stock  and  stockholdbrs.  Right  op  flbdobb  to  votb  stock.  The 
pledgee  of  stock  in  whose  name  it  stands  on  the  corporate  records  has  a  right 
to  vote  the  stock  at  a  meeting  to  elect  directors. 

2.  The  pledgeor  has  no  right  to  vote  such  stock,  but  a  court  of  equity  will, 
in  a  proper  ease,  compel  the  pledgee  to  give  the  pledgeor  a  proxy. 

8.  Qualifications  of  dibbctors.  One  not  appearing  to  be  a  stockholder 
upon  the  corporate  records  is  not  eligible  to  the  office  of  director,  under  tho 
statute  providing  that  only  stockholders  are  eligible  to  that  office;  one  who 
still  BO  appears  is  eligible,  and  may  vote  notwithstanding  he  has  assigned  the 

stock.  y 

4.  Election.  Majority  necessary  for  a  choice.  A  vote  of  stockhold- 
ers representing  a  majority  of  the  subscribed  capital  stock  is  necessary  to  the 
choice  of  a  director.  There  being  no  sach  vote,  the  election  is  declared  illegal, 
and  a  new  election  ordered . 

5.  Separate  meetings  by  different  factions,  validity  of  elbctioit. 
A  stockholder  holdinar  a  majority  of  the  subscribed  capital  stock  having  aoqol- 
esced  in  the  organization  of  a  ntockholders'  meeting,  and  having  participated 

•  Reported  in  f»  N.  E.  Rep'r,  998;  153  Mass.  256. 
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In  the  iMudneas  of  the  meeting  aa  ao  organised,  among  other  things  haying  nom- 
inated persons  for  the  office  of  director,  cannot  afterward  withdraw  from  the 
meeting,  and  organize  another  meeting,  at  the  same  time  and  in  the  samo 
place,  and  by  roting  at  tliat  meeting  elect  the  persons  yoted  for  by  him  the 
directors  of  the  corporation.  It  is  his  dat  j  to  remain  in  the  meeting  first  oigan 
ised,  and  rote  his  stock  there,  and  no  one  can  prevent  his  yoting  his  stoclL  at 
tliat  meeting,  althongh  liis  ballot  may  be  rejected.  Notwithstanding  such 
rejection,  liad  he  yoted  his  stock  at  the  original  meeting  the  persons  yoted  for 
by  him  wonld  have  been  elected  directors,  and  under  the  statate  declared  by 
the  conrt  elected. 

6.  RiOHT  OF  HOLDBB  OF  LEGAL  TiTLB  TO  VOTE  STOCK,  A  transferee  of 
stock  npon  the  corporate  records  is  qualified  to  vote  the  stock,  and  to  become 
a  director,  although  the  transfer  was  made  for  the  express  and  sole  purpose  of 
80  qualifying  him,  provided  that  it  was  not  made  in  furtherance  of  a  fraudu* 
lent  scheme. 

1  PPEAL  from  district  coart,  Oaos  county. 

A.  C.  DamSj  B.  F,  SpavJding  and  Benton  <6  Amidon  for 
appellant.     S.  O.  Roberts  and  A.  W.  ESwarda  for  respondent. 

Corliss,  0.  J.  On  this  appeal  we  are  asked  to  review  the 
judgment  of  the  district  court  in  summary  proceedings  in- 
stituted under  section  2932  of  the  Complied  Laws  to  determine 
the  rights  of  certain  persons  to  the  offices  of  directors  of  the  Argus 
Printing  Company,  a  corporation.  This  statate  provides  that 
upon  the  application  of  any  person  or  body  corporate  aggrieved 
by  any  election  held  by  any  corporate  body,  or  any  procwdings 
thereof,  the  district  judge  of  the  district  in  which  the  election  is 
held  must  proceed  forthwith  summarily  to  hear  the  allegations  and 
proofs  of  the  parties,  or  otherwise  inquire  into  the  matters  of  com- 
plaint, and  thereupon  confirm  the  election,  order  a  new  one,  or 
direct  such  other  relief  in  the  premises  as  accords  with  right  and 
justice.  This  appeal  must  be  decided  as  we  determine  which  of 
two  persons  had  the  right  to  vote  five  hundred  and  forty-six 
shares  of  stock.  The  total  amount  of  stock  which  had  been 
issued  at  the  time  of  the  meeting  to  elect  directors  was  five  hundred 
and  seventy  shares.  At  this  meeting  A.  W.  Edwards  voted  these 
five  hundred  and  forty-six  shares  of  stock  for  the  following  direct* 
ore:  A.  W.  Edwards,  H.  C.  Plumley,  N.  R,  Flint,  Alexander 
6rig^  and  William  A.  Stevens.  At  the  same  time  and  place  one 
£•  O.  Faulkner  voted  theses  ame  shares  for  Alexander  Griggs,  W. 
A.  Stevens,  B.  F.  Spanldin^,  H.  C.  Plumley  and  E.  O.  Faulkner  as 
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directors.  In  whom  was  the  right  to  vote  this  stock?  The  stodc 
at  one  time  was  the  property  of  A.  W,  Edwards.  For  the  pur- 
pose of  securing  a  debt  which  he  owed  to  J.  J.  Hill,  this  stock, 
with  ten  other  shares,  was  transferred  upon  the  corporate  books 
to  E.  O.  Faulkner,  confidential  clerk  of  Mr.  Hill.  Certificates 
representing  the  total  number  of  shares,  five  hundred  and  fifty- 
six,  were  issued  directly  to  Mr.  Faulkner,  the  same  being  signed 
by  Mr.  Edwards  as  president  of  the  company,  the  old  certificates 
held  by  Edwards  being  canceled.  The  stock,  therefore,  stood  on 
the  books  of  the  corporation  in  the  name  of  E.  O.  Faulkner. 
Where  there  has  been  no  transfer  of  the  stock  on  the  books  of 
the  corporation  a  pledgee  of  such  stock  may  not  vote  it.  The 
beneficial  ownership  is  still  in  the  pledgeor,  and  the  records  of  the 
corporation  still  show  him  to  be  a  stockholder.  In  none  of  the 
cases  cited  in  which  the  right  to  vote  was  adjudged  to  be  in  the 
pledgeor,  instead  of  the  pledgee,  had  there  been  a  record  of  the 
transfer  made.  See  McDaniels  v.  Manufacturing  Co.,  22  Vt, 
274 ;  In  re  Baker,  6  Wend.  609 ;  Ex  parte  Willcocks,  7  Cow.  410 ; 
Stroug  V.  Smith,  15  Hun,  222.  We  have  discovered  an  Oregon 
case  in  which  the  stock  stood  upon  the  books  in  the  name  of  the 
pledgee,  but  the  court  ruled  that  he  could  not  vote  it  because  he  had 
no  authority  from  the  pledgeor  to  make  the  transfer.  This  case 
we  will  refer  to  hereafter.  In  the  case  at  bar  the  stock  stood  in 
the  name  of  the  representative  of  the  pledgee  upon  the  corporate 
records.  Was  he  a  bonajide  stockholder  within  the  meaning  of 
our  statute  which  restricts  the  right  to  vote  stock  to  those  who 
are  bona  fide  holders  thereof?  Comp.  Laws,  §  2931.  It  may 
be  stated  in  this  connection  that  Edwards  could  not  vote  the  stock, 
as  the  stock  had  not  stood  in  his  name  on  the  books  of  the  cor- 
poration for  ten  days  prior  to  the  election.  Id.  If,  then,  the  rep- 
resentative of  the  pledgee  could  not  vote  the  shares,  no  election 
of  directors  could  be  held,  for  no  one  else  had  a  right  to  vote  it, 
and  without  its  being  represented  at  the  election  no  election  of 
directors  could  be  had,  for  the  reason  that  these  shares  constituted 
more  than  half  of  the  capital  stock.  At  all  elections  or  votes  had 
for  any  purpose,  there  must  be  a  majority  of  the  subscribed  cap- 
ital stock  represented,  etc.  Id.  No  person  can  be  chosen  director 
without  a  majority  vote.  Id.,  §  2925.  At  the  time  the  leg- 
islature employed  the  word  ^'  stockholders "  in  the  section  pre- 
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Bcribing  the  qualification  of  a  voter  at  corporate  meetings, 
that  word  had  acquired  a  definite  and  fixed  meaning,  so  far  as  a 
pledgee  of  stock  was  concerned.  It  had  been  repeatedly  adjudged 
that  a  pledgee  of  stock  whose  transfer  was  upon  the  corporate 
records  was  a  ^^stockholder/'  within  the  meaning  of  the  statute 
providing  for  the  liability  of  stockholders  for  the  debts  of  cor- 
porations. The  general  reasoning  upon  which  these  decisions  were 
based  was  that  the  pledgee  with  a  recorded  transfer  was  a  stock- 
holder  for  the  purpose  of  receiving  dividends  and  voting  at  stock- 
holders' meetings ;  and  that  he  could  not  enjoy  all  of  the  benefits 
enjoyed  by  a  stockholder  without  being  subjected  to  a  stockholder's 
liability.  Said  the  court  in  Bank  v.  Case,  99  U.  S.  628 :  « It  is 
thoroughly  established  that  one  to  whom  stock  has  been  trans- 
ferred in  pledge,  or  as  collateral  security  for  money  loaned,  and 
who  appears  on  the  books  of  the  corporation  as  the  owner  of  the 
stock,  is  liable  as  a  stockholder  for  the  benefit  of  creditors.  We  so 
held  in  Pullman  v.  Upton,  96  IT.  S.  328,  and  like  decisions  abound 
in  the  Enghsh  courts,  and  in  numerous  American  cases,  to  some 
of  which  we  refer.  Adderly  v.  Storm,  6  Hill,  624 ;  Rosevelt  v. 
Brown,  11  N.  Y.  148;  Bank  v.  Bumham,  11  Gush.  183; 
Magrnder  v.  Colston,  44  Md.  349  ;  Crease  v.  Babcock,  10  Mete. 
(Maes.)  535 ;  Wheelock  v.  Kost,  77  111.  296 ;  In  re  Bank,  18  N.  Y. 
199 ;  Hale  v.  Walker,  31  Iowa,  344.  For  this  several  reasons 
are  given.  One  is  that  he  is  estopped  from  denying  his  liability 
by  voluntarily  holding  himself  out  to  the  public  as  the  owner  of 
the  stock,  and  his  denial  of  ownership  is  inconsistent  with  the  rep- 
resentation he  has  made ;  another  is  that  by  taking  the  le^ 
title  he  has  released  the  former  owner ;  and  a  third  is  that,  after 
having  taken  the  apparent  ownership,  and  thus  become  entitled 
to  reeeive  dividends,  vote  at  elections,  and  enjoy  all  the  privileges 
of  ownership,  it  would  be  inequitable  to  allow  him  to  refuse  the 
responsibilities  of  a  stockholder." 

In  Pullman  v.  Upton,  96  U.  S.  328,  the  court  said  :  "  So  in 
Bank  v.  Bumham,  11  Cush.  183,  it  was  decided  that  a  transfer 
of  stock  on  the  books  of  the  bank,  intended  merely  to  be  held  as 
collateral  security,  makes  the  holder  liable  for  the  bank  debts. 
It  was  said  that  the  creditor  was  to  be  considered  the  absolute 
owner,  and  that  his  arrangement  with  his  debtor  cannot  change 
the  character  of  the  ownership."     In  Magruder  v.  Colston,  44 
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Md.  349,  where  it  was  held  that  the  pledgee  whose  transfer  waa 
recorded  was  liable  as  a  stockholder,  the  court  said :  '^  Stock- 
holders are  those  who  appear  on  the  books  of  the  bank  as  owners  of 
shares,  and  who  are  entitled  to  manage  its  affairs,  and  they  can 
onlj  throw  off  the  liabilities  incident  to  that  relation  bj  transfer* 
ring  the  stock." 

That  the  word  ''  stockholder,"  as  used  by  the  legislature,  was^ 
in  the  absence  of  any  qualification  of  its  meaning,  understood  by 
the  legislature  to  be  sufficient  to  embrace  a  pledgee  with  a  legal 
title  to  the  stock  because  of  a  transfer  on  the  books,  is  clear  from 
the  provisions  of  section  2933,  Compiled  Laws,  expressly  declar- 
ing that  the  holding  of  stock  by  a  pledgee  shall  not  render  the 
holder  a  stockholder,  within  the  meaning  of  that  section,  render- 
ing stockholders  liable  for  debts  of  the  corporation.  It  is  signifi- 
cant that  in  section  2931,  prescribing  the  qualification  of  a 
voter,  and  declaring  that  he  must  be  a  bona  fide  stockholder,  no 
such  limitation  of  the  meaning  of  the  word  ^'  stockholder  "  is  to 
be  found.  There  are  numerous  cases  in  which  it  is  said  that  a 
pledgee  is  a  stockholder,  and  entitled  to  vote  when  he  appears  to 
be  a  stockholder  on  the  books  of  the  corporation.  In  Franklin 
Bank  v.  Commercial  Bank,  36  Ohio  St.  350,  plaintiff  loaned  to 
one  Foote,  the  president  of  defendant,  a  sum  of  money,  and  re- 
ceived as  security  a  pledge  of  the  capital  stock  of  defendant 
owned  by  such  president.  Defendant  having  refused  to  transfer 
the  shares  on  its  books,  plaintiff  sued  for  the  conversion  of  the 
stock.  The  court  held  that  he  could  not  recover,  on  the  princi- 
ple that  one  corporation  will  not  be  allowed  to  own  stock  in 
another  corporation  in  the  absence  of  statutory  authority.  Said 
the  court :  "  Were  this  not  so,  one  corporation,  by  buying  up  the 
majority  of  the  shares  of  the  stock  of  another,  could  take  the  en- 
tire management  of  its  business,  however  foreign  such  business 
might  be  to  that  which  the  corporation  so  purchasing  such  shares 
was  created  to  carry  on.  *  *  *  Nor  would  this  result  follow 
any  the  less  certainly,  if  the  share  of  stock  were  received  in  pledge 
only  to  secure  the  payment  of  a  debt,  provided  the  shares  were 
transferred  on  the  books  of  the  company  to  the  name  of  the 
pledgee.  A  person  in  whose  name  the  stock  of  the  corporation 
stands  on  the  books  of  the  corporation  is  as  to  the  corporation  & 
stockholder,  and  has  the  right  to  vote  upon  the  stock.     *     *    * 
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Hence  if  the  plaintiff  appeared  upon  the  books  of  the  defendant  as 
the  transferee  or  owner  of  the  two  hundred  shares  of  stock  repre- 
sented by  the  certificate  to  Foote,  it  would  have  the  right  to  vote 
upon  the  stock  at  all  meetings  of  the  stockholders  of  the  defend- 
ant ;  and  it  would  be  only  necessary  for  it  to  procure  in  pledge, 
as  security  for  money  loaned^  a  majority  of  the  shares  of  the 
capital  stock  of  the  Commercial  Bank  [defendant  in  the  case]  in 
order  to  obtain  full  control  of  its  affairs  and  take  charge  of  its  bank- 
ing operations.  *  *  *  It,  therefore,  follows  that  the  refusal 
of  the  defendant  to  permit  the  transfer  upon  its  books  to  the 
plaintiff  of  the  two  hundred  shares  of  its  stock  violated  no  right 
of  the  plaintiff,  and  consequently  created  no  liability  on  the  part 
of  the  defendant.  Such  refusal  did  not  amount  to  a  conversion 
of  the  stock.  Its  action  in  refusing  to  transfer  was  but  the  denial 
of  any  right  by  the  plaintiff  to  be  placed  in  a  position  to  interfere 
and  participate  in  the  control  and  management  of  its  internal 
affairs."  In  Poole  v.  Association,-  30  Fed.  Rep'r,  613,  Judge 
Brewer  says :  "  The  stock  was  assigned  as  collateral  for  moneys 
advanced  by  B.  D.  Brown.  It  was  duly  transferred  on  the 
books  of  the  company,  so  that  they  unquestionably  have  all  the 
rights  of  stockholders."  In  State  v.  Ferris,  42  Conn.  560,  a  bank- 
rupt in  whose  name  stock  stood  on  the  books  of  the  company  was 
adjudged  entitled  to  the  right  to  vote  the  stock  after  the  title  to 
the  stock  had  passed  to  the  assignee  in  bankruptcy  under  the  pro* 
visions  of  the  bankrupt  act.  The  court  observed :  ^'  It  has  been 
repeatedly  held  by  this  court  that  the  books  and  records  of  a  cor- 
poration determine  who  are  its  stockholders  for  the  time  being, 
and  who  have  the  right  to  vote  on  the  stock,  although  the  same 
may  have  been  sold  or  pledged  as  collateral  security.  In  such 
cases  the  party  who  appears  to  be  the  owner  by  the  books  of  the 
corporation  has  the  right  to  be  treated  as  a  stockholder,  and  to 
vote  whatever  stock  stands  in  his  name."  See,  also,  People  v. 
Eobinson,  64  CaL  373;  1  Pac.  Eep'r,  166  ;  State  v.  Pcttineli,  10 
Kev.  141.  Mr.  Colebrooke,  in  his  work  on  Collateral  Securities, 
says :  "  In  the  absence  of  restrictive  statutes,  the  pledgee  of  cer. 
tificates  of  stock  indorsed  and  transferred  on  the  books  of  the 
company  has  a  right  to  vote  at  its  meetings.  His  name  appearing 
as  stockholder  on  the  records,   he  becomes  for  all  purposes  a 

stockholder.    The  right  to  vote  is  an  incident  of  the  pledge,  and 
VOL.  iv. — 18 
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according  to  the  presamed  intention  of  the  parties.'*  Section  283. 
In  Tail  v.  Hamilton,  85  N.  Y.  453,  the  action  was  bronght  to  set 
aside  a  mortgage  on  corporate  property,  on  the  ground  that  it  was 
void  because  two-thirds  of  the  stockholders  had  not  assented  to 
it.  Certain  of  the  stock  stood  in  the  name  of  the  pledgee  on  the 
books  of  the  corporation.  The  assent  of  such  stock  was  essential 
to  the  validitj  of  the  mortgage.  The  pledgee  did  not  give  such 
assent,  and  the  conrt  adjudged  the  mortgage  void  on  the  ground, 
among  others,  that  the  pledgee  was,  as  to  that  particular  stock,  a 
stockholder,  and  his  assent  was  necessary  because  without  it  there 
was  not  the  assent  of  the  requisite  two-thirds. 

The  court  said :  '^  It  is  true  that  the  shares  were  transferred  to 
Conklin  as  collateral  security,  but  the  certificate  was  absolute  in 
its  terms,  and  he  was  described  therein  as  owner.  He  so  appeared 
upon  the  proper  books  of  the  corporation.  Under  such  a  title,  he 
had  power  to  render  the  security  available  by  sale  to  satisfy  the 
debt  on  default  of  payment,  and  until  the  debt  was  satisfied  he  was 
the  one  interested  in  protecting  the  property  represented  by  the 
shares  from  diversion  by  liens  or  preferences  improperly  created. 
The  company  had  a  right  of  redemption,  and  so  had  an  equitable 
interest  in  the  stock ;  but  upon  defendant's  theory  they  could, 
without  redemption,  overreach  the  legal  title  by  creating  a  mort- 
gage which,  when  enforced,  would  extinguish  it,  and  until  that 
event  deprive  it  of  value.  Conklin  had  a  clear  interest  in  that 
matter.  Except  as  limited  by  statute,  no  stockholder  by  any  title 
conld  have  more  or  greater  rights,  or  be  subjected  to  other  liablli« 
ties.  He  is  relieved  by  statute  from  personal  liability."  This,  as 
we  have  already  seen,  is  the  case  in  this  state.  "  He  would  be 
otherwise  bound  for  the  debts  of  the  corporation,  for  a  creditor 
need  in  general  look  only  for  the  legal  title.  For  the  same 
reason  he  had  a  right  to  vote ;  his  character  upon  the  books  of  the 
bank  would  be  conclusive  upon  the  inspectors  ;  and  whether  sec- 
tion 17  of  the  act  of  1848,  snpra,  could,  under  any  circumstances, 
be  so  construed  as  to  deprive  one  with  such  a  title  from  voting, 
it  is  not  necessary  to  inquire,  for  the  question  does  not  arise ;  but 
it  is  clear  that,  except  for  the  permission  given  in  that  section, 
even  a  pledgeor  could  not  vote.  It  has  no  application  to  an  assent 
required  to  be  given  in  writing  to  a  specific  act  of  the  corpora- 
tion, and  which,  without  qualification,  the  statute  requires  to  be 
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given  by  a  stockholder.  Snch  we  have  no  doubt  was  the  char- 
acter of  Conklia  as  to  the  five  hundred  shares  in  question  at  the 
time  of  the  execution  of  the  mortgage.  Including  these  shares  as 
part  of  the  stock  to  be  represented,  the  assent  required  by  statute 
was  not  given,  and  the  mortgage  is  of  no  validity."  In  Hoppia 
V.  BufEum,  9  R.  I.  513,  the  court  said  :  "  The  object  of  the  stock- 
book,  and  of  requiring  transfers  of  stock  to  be  recorded  by  the 
corporation,  is  for  the  protection  of  the  corporation,  to  enable  it 
to  know  who  are  its  members,  who  are  entitled  to  dividends,  and 
for  no  purpose  is  it  more  important  than  to  enable  it  to  know 
who  are  entitled  to  vote  in  case  of  an  election."  The  language 
of  the  court  in  Be  Steamboat  Co.,  44  N.  J.  Law,  529,  is  equally 
emphatic  on  the  proposition  that  the  record  determines  the  ques- 
tion who  are  stockholders  in  their  dealings  with  the  corporation, 
which  embrace  the  payment  and  receipt  of  dividends,  and  the  vot- 
ing at  stockholders'  meeting  for  directors  and  for  other  purposes ; 
although  on  application  to  a  court  of  equity  the  stockholder  might 
be  compelled  to  give  a  proxy  to  another  or  to  vote  as  such  other 
should  direct.  Said  the  court :  "  The  general  rule  is  that  the 
books  of  the  corporation  are  the  evidence  of  the  persons  who  are 
entitled  to  the  rights  and  privileges  of  stockholders  in  the  man- 
agement of  the  affairs  of  the  corporation. 

^  With  the  single  exception  that  stock  really  belonging  to  the 
corporation  cannot,  at  any  election  for  its  directors,  be  voted 
upon,  directly  or  indirectly  [citing  cases],  the  books  of  the  cor- 
poration are  the  only  evidence  of  who  of  the  stockholders,  and,  as 
snch,  are  entitled  to  vote  at  elections.  Downing  v.  Potts,  23  N. 
J.  Law,  66.  Neither  the  inspectors  nor  stockholders  can  dispute 
the  right  to  vote  of  any  one  who  appears  by  the  company's  books 
to  be  the  holder  of  stock  legally  issued.  In  Pender  v.  Lushing- 
ton,  6  Ch.  Div.  70,  the  articles  of  association  provided  that  every 
member  should  be  entitled  to  one  vote  for  every  ten  shares,  but 
should  not  be  entitled  to  more  than  one  hundred  votes  in  all,  and 
that  no  member  should  vote  at  any  general  meeting  unless  he  had 
been  possessed  of  his  shares  for  three  months  previously  thereto. 
It  was  held  that  the  register  of  stockholders  was  the  only  evi- 
dence by  which  the  right  to  vote  could  bo  ascertained,  and  that 
no  vote  of  shareholders  appearing  on  the  register,  and  properly 
qualified,  should  be  rejected  on  the  ground  that  their  shares  had 


]40  Ik  BB  Abgus  PBiNTiNa  Go. 

been  ^raiiBferred  to  them  bj  other  shaieholdera,  for  the  purpose 
of  increasing  their  own  voting  power,  or  with  an  object  alleged  to 
be  adverse  to  the  interests  of  the  company,  or  on  the  ground  that 
the  holders  were  not  beneficial  owners  of  the  stock.  So,  also^  it  is 
held  that  a  person  has  a  right  to  vote  on  stock  standing  in  his  own 
name  as  trustee  for  another,  or  on  stock  which  he  has  pledged  or 
hypothecated,  if  it  be  in  his  own  name  on  the  company's  books ;  and 
that  inspectors  of  the  election,  in  determining  the  qualificationa 
of  voters,  have  no  authority  to  inquire  whether  the  stockholder 
who  appears  by  the  books  to  be  a  stockholder  is  or  not  the  real 
owner  of  the  stock  standing  in  his  name.  They  must  take  the 
company's  books  as  conclusive  evidence  of  the  qualification  to 
vote,"  To  same  effect  are  Coleb.  Coll.  Sec,  §  282 ;  1  Mor.  Priv. 
Corp.,  §§  170,  483 ;  Burgess  v.  Seligman,  107  U.  S.  20-29 ;  3 
Sup.  Ot.  RepV,  10.  In  State  v.  Smith  (Ore.),  14  Pac.  Rep'r, 
814  (on  rehearing,  15  Pac.  Bep'r,  386),  it  was  held  that  the 
pledgee,  who  had  secured  a  transfer  to  himself  of  the  stock  on 
the  books  of  the  corporation  under  the  authority  of  the  express 
language  of  the  assignment  of  the  stock,  empowering  the  pledgee 
to  transfer  the  stock  to  his  own  name  on  the  books,  was,  never- 
theless, not  entitled  to  vote  the  stock.  But  the  reason  for  the 
decision  has  no  application  in  this  jurisdiction.  The  court  held 
that  the  power  to  make  the  transfer  on  the  books,  although  un- 
limited, although  without  condition  as  to  the  time  when  it  might 
be  exercised,  could  not  lawfully  be  exerted  until  the  pledgee  had 
destroyed  the  equity  of  the  pledgeor  by  foreclosure.  This  decision 
is  clearly  opposed  to  that  of  the  court  in  Nicollet  Nat.  Bank  v. 
City  Bank  (Minn.),  35  N.  W.  Rep'r,  577,  where  the  court 
affirmed  a  judgment  against  the  defendant  for  conversion  of 
stock,  because  it  had  refused  to  transfer  the  same  upon  its  cor« 
porate  books  to  the  name  of  a  pledgee  thereof  before  foreclosure 
of  the  pledge,  and  while  still  a  mere  pledgee.  This  case  recog* 
nizes  the  absolute  right  of  the  pledgee  to  such  a  transfer. 

Said  the  court :  "  Although  the  assignment  to  the  plaintiff  was 
for  the  purpose  of  collateral  security,  the  plaintiff  was  entitled  to 
have  the  same  entered  on  the  books  of  the  bank.' '  To  same  effect, 
Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio  St.  215. 
The  right  of  the  pledgee  to  insist  upon  a  transfer  upon  the  books 
at  once  is  recognized  by  numerous  cases.    Bich  v.  Boyce,  39  Md. 
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814;  HubbeU  r.  Drexel,  11  Fed.  Rep'r,  115-118;  Coleb-  CoU. 
Sec.,  §  272 ;  and  dissenting  opinion  of  Lord,  C.  J.,  in  State  v. 
Smith  (Ore.),  15  Pac.  Rep'r,  137,  which  accords  witt  onr  views. 
Bnt  onr  statute  settles  the  question.  It  in  express  terms  de- 
clares that  a  transfer  of  stock  shall  not  be  valid  except  between 
the  parties,  unless  the  transfer  is  entered  npon  the  corporate 
books.  Comp.  Laws,  §  2915.  Under  such  a  statute,  the  condi- 
tion of  a  pledgee  with  an  unrecorded  transfer  would  be  similar  to 
that  of  a  mortgagee  whose  real  or  chattel  mortgage  should  not 
be  recorded  or  filed.  Kay,  his  situation  would  be  worse.  A 
mortgagee's  lien  in  such  a  case  cannot  be  defeated  bj  the  levy  of 
an  attachment  without  notice.  Bnt  a  creditor  of  a  pledgeor  of 
stock,  who  attaches  the  same  in  ignorance  of  a  transfer  thereof,  no 
transfer  on  the  books  having  been  made,  secures  a  lien  which  is  supe- 
rior to  the  interest  of  the  pledgee,  and  lus  paramount  lien  cannot 
be  defeated  by  subsequent  notice  of  the  transfer.  In  re  Murphy, 
51  Wis.  519 ;  8  N.  W.  Rep'r,  419  ;  Fiske  v.  Carr,  20  Me.  301 ; 
Skowhegan  v.  Cutler,  49  Me.  316 ;  Naglee  v.  Wharf  Co.,  20  Cal. 
629;  Weston  v.  Mining  Co.,  5  Cal.  186;  Strout  v.  Mining  Co., 
9  Cal.  78;  Fisher  v.  Bank,  6  Gray,  373;.Sabin  v.  Bank,  21  Vt. 
863 ;  Cheever  v.  Myers,  52  Vt.  66  ;  Bank  v.  Gridley,  01  111.  457 ; 
Northrop  v.  Turnpike  Co.,  3  Conn.  549  ;  Pinkerton  v.  Railroad 
Co.,  42  N.  H.  462 ;  Ft.  Madison  Lumber  Co.  v.  Batavian  Bank 
(Iowa),  32  N.  W.  Rep'r,  336  ;  Colt  v.  Ives,  81  Conn.  25  ;  Sibley 
V.  Bank,  133  Mass.  515;  Bank  v.  Williston,  138  Mass.  244; 
People  V.  Robinson  (Cal.),  1  Pac.  Rep'r,  156.  To  say,  in  the  light  of 
this  statute  and  its  construction,  that  a  power  vested  in  the  pledgee 
to  record  the  transfer  was  intended  by  the  pledgeor  not  for  the 
purpose  of  conferring  on  the  pledgee  power  to  protect  him- 
self while  a  pledgee  by  making  such  record,  is  downright  non- 
flense.  Said  the  court  in  Rich  v.  Boyce,  39  Md.  314 :  "So  far 
from  the  transfer  of  stock  to  the  appellee's  own  name  being  a 
wrongful  conversion,  it  was  the  exercise  of  an  undoubted  right 
conferred  upon  him  by  the  appellant.  Without  snch  right  the 
pledge  would  have  been  doubtful  security,  as  the  stock  would 
have  been  liable  to  execntion  or  attachment  by  any  creditor  of  the 
appellant."  To  same  effect,  Coleb.  Coll.  Sec.,  §  288.  But  where 
the  pledgeor  not  only  authorizes  a  record  of  the  transfer  to  be 
made  by  the  pledgee,  snch  record  being  essential  to  the  latter's 
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protection,  bat  makes  the  transfer  on  the  books  himself,  as  in  the 
case  at  bar,  by  surrendering  his  old  certificates  and  issuing  directly 
to  the  pledgee  new  certificates,  signed  by  the  pledgeor  himself  as 
president  of  the  corporation,  no  r«  »ora  is  left  for  the  inquiry  whether 
the  pledi^ee  had  authority  to  make  the  transfer  upon  the  corporate 
books,  as  in  the  Oregon  case.  In  Day  v.  Holmes,  103  Mass.  310, 
the  court  held  that  a  pledgee  was  jnstified  in  procuring  new  certifi« 
cates  to  be  issued  to  himself  in  place  of  stock  assigned  to  him  in 
blank,  and  that  this  act  did  not  constitute  a  conversion  of  the  stock. 
See,  also,  Coleb.  Coll.  Sec.,  §§  288,  323. 

The  provisions  of  the  statute  that  a  stockholder,  to  be  entitled 
to  vote,  must  be  a  hana  fide  stockholder,  and  have  stock  in  his 
own  name  on  the  books,  at  least  ten  days  prior  to  the  election, 
must  be  read  and  interpreted  in  the  light,  not  only  of  the  decis- 
ions holding  that  a  pledgee  is  a  stockholder,  but  also  in  connec- 
tion with  the  legislation  which,  under  the  decisions  and  by  its 
terms,  makes  it  necessary  for  a  pledgee  to  secure  a  transfer  on  the 
books  to  protect  himself  against  the  creditors  of  his  pledgeor. 
Knowing  that  stock  is  frequently  pledged,  and  that  the  pledgee 
would  secure  a  transfer  on  the  books  to  protect  himself,  it  must 
be  assumed  that  the  legislature  intended  he  shouh^  be  regarded  as 
a  stockholder  with  power  to  vote,  for  it  has  disqualified  his  pledgeor 
to  vote  the  stock  after  transfer ;  and  it  would  be  unjustifiable  to 
impute  to  the  law-making  power  a  deliberate  design  frequently 
to  leave  a  majority  of  the  stock  of  a  corporation  without  power  to 
act,  and  thus  render  it  impossible  to  hold  a  stockholders'  meeting 
for  any  purpose.  Unlike  the  doctrine  of  the  common  law,  which 
allows  any  minority  of  the  stockholders,  however  small,  to  con- 
stitute a  quorum  (1  Mor.  Priv.  Corp.,  §  476),  our  statute  requires 
a  vote  of  stockholders  representing  a  majority  of  the  subscribed 
capital  stock  (Cdmp.  Laws,  §  2925)  to  elect  directors.  Moreover, 
the  provision  that  the  pledgeor,  and  not  the  pledgee,  should  be 
liable  for  the  debts  of  the  corporation,  to  the  extent  of  a  stock- 
holder's liability,  clearly  indicates  that  it  was  intended  that  the 
latter  should  have  the  right  to  make  a  transfer  on  the  books,  for 
without  such  transfer  he  is  never  liable.  Anderson  v.  Warehouse 
Co.,  Ill  U.  S.  479  ;  4  Sup.  Ct.  Rep'r,  525.  There  is  a  class  of 
cases  in  which  the  books  are  not  conclusive  of  the  right  of  the 
person  to  vote  who  appears  upon  the  books  to  be  a  stockholder. 
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The  law  will  not  allow  the  transfer  upon  corporate  books  to  cover 
up  the  incapacity  of  the  real  owner  to  vote  upon  the  stock.  Ko 
corporation,  in  the  absoDce  of  statatory  peTtnissiony  has  any  right 
to  vote  its  own  stock.  Sach  stock  having  no  vote,  the  colorable 
transfer  of  it  upon  the  books  will  not  give  the  person  in  whose 
name  it  stands  aathoiity  to  vote  it.  See  Ex  parte  Holmes,  5  Cow. 
426  ;  Frog  Co.  v.  Havan,  101  Mass.  398.  But  there  is,  a  marked 
difference  between  such  a  case  and  the  case  of  a  pledgee  who  in 
good  faith  holds  the  legal  title  to  the  stock.  The  rights  of  the 
pledgeor  are  in  eqaity.  He  may,  in  a  proper  case,  compel  the 
pledgee  to  give  him  a  proxy  by  a  bill  in  eqaity.  Scholfield  v. 
Bank,  2  Cranch,  115;  Vowell  v.  Thompson,  3  Cranch,  428; 
McHeory  v.  Jewett,  90  N.  T.  58 ;  Hoppin  v.  BaflEum,  9  E.  I. 
513.  The  fact  that  such  suits  have  been  instituted  indicates  the 
necessity  for  them. 

A  pledgeor  who  has  a  legal  right  to  vote  stock,  notwithstand- 
ing it  has  been  transferred  on  the  corporate  books,  need  not  re- 
sort to  equity  for  a  proxy.  Said  the  court  in  the  last  case  cited : 
'^  If  the  real  owner  wishes  to  have  his  name,  or  the  true  state  of 
facts,  appear  on  the  books,  he  has  his  remedy  in  equity  to  compel 
a  proper  transfer,  or  to  compel  the  pledgee  to  give  a  proxy,  as 
was  done  in  the  case  of  Vowell  v.  Thompson,  3  Cranch  C.  C. 
428.^'  The  pledgee  sustains  a  relation  to  the  corporation.  This 
is  determined  by  the  record.  In  dealings  witli  the  corporation, 
his  8tatu8  as  a  stockholder  is  fixed  by  the  books.  '^  As  between 
a  corporator  and  the  corporation,  the  records  of  the  corporation, 
or  its  stock-book,  as  it  is  called,  is  the  evidence  of  their  relation. 
Meetings  of  the  stockholders,  elections  and  dividends,  etc.,  are 
r^ulated  by  this  record."  Bank  of  Commerce's  Appeal,  73 
Penn.  St.  59.  If  the  equities  and  contract  relations  between  dif- 
ferent persons,  claiming  the  right  to  vote  the  same  stock,  are  to 
be  considered  in  determining  the  question  of  the  right  to  vote, 
few  elections  would  be  certain,  and  the  courts  would  often  bo 
called  upon  to  investigate  a  multitude  of  collateral  issues  in  de 
termining  who  had  been  elected  directors,  or  whether  any  other 
bosiness  transacted  at  a  stockholders'  meeting  had  the  support  of 
the  requisite  amount  of  stock.  Said  the  court  in  Hoppin  v. 
Bnfium,  9  R.  I.  513 :  "  CTpon  any  other  rule,  it  could  never  be 
known  who  were  entitled  to  vote  until  the  courts  had  decided  the 


I 


144  ^  ^^  Abgub  PBiirriHO  Oo. 

dispute.    The  corporation  or  its  officers  wonid  have  to  decide  it 
for  the  time,  and  it  woald  leave  the  election  in  uncertainty." 

The  record  fixes  the  stains  of  a  person  as  a  stockholder;  and 
another  having  an  equitable  right  to  wield  the  power  of  a  stock- 
holder, as  between  himself  and  the  one  who  has  the  legal  right, 
must  enforce  that  equitable  right  bj  the  decree  of  a  court,  before 
he  can  be  recognized  as  a  stockholder  in  his  relations  with  the 
corporations.  The  legal  title  to  the  stock  determines  the  right 
to  vote,  and  the  courts,  on  quo  warranto  or  on  summary  pro- 
ceedings under  the  statute,  cannot  regard  and  enforce  a  merely 
equitable  right.  It  is  true  that  under  the  statute  the  court  is  an- 
thorized  to  award  broader  relief  than  on  qtto  warranto.  It  may 
declare  a  difEerent  sot  of  directors  elected,  but  the  proceeding  in 
its  essential  nature  is  a  proceeding  at  law  to  determine  who  had 
the  legal  right  to  vote  as  stockholders  at  a  stockholders'  meeting 
for  directors  or  for  other  purposes.  That  the  legal  title  to  stock 
hypothecated  and  transferred  to  the  creditor  on  the  books  is  in 
the  creditor  so  far  as  dealings  with  the  corporation  are  concerned 
is  elementary.  Kational  Bank  v.  Watsontown  Bank,  105  U.  S. 
217 ;  Wilson  v.  Little,  2  N.  T.  448 ;  Ang.  &  A.  Corp.,  §  680 ; 
Pullman  v.  Upton,  96  U.  S.  328 ;  Bank  v.  Case,  99  U.  S.  628 ; 
Coleb.  Coll.  Sec,  §  282.  It  is  not  strictly  accurate  to  8|>eak  of  the 
creditor  holding  hypothecated  stock  transferred  on  the  corporate 
books  as  a  mere  pledgee.  His  relation  to  the  debtor  and  to  the 
corporation  may  be  more  accurately  described.  He  is  a  holder 
of  the  legal  title  to  stock  as  collateral  security.  The  debtor  has 
a  general  right  to  the  return  of  his  property  and  its  title,  on  pay- 
ment of  his  obligation.  By  bis  voluntary  act,  the  debtor  has  con- 
ferred upon  the  creditor  all  the  rights  of  a  stockholder  by  author- 
izing him  to  transfer  the  stock  ou  the  corporate  books.  In  this 
case  the  debtor  himself  made  the  transfer  by  canceling  his  cer- 
tificates, and  issuing  in  their  place  others  directly  to  the  creditors' 
agent,  signed  by  himself  as  president  of  the  corporation.  We  are 
clearly  of  the  opinion  that  Faulkner,  and  not  Edwards,  was  en- 
titled to  vote  the  five  hundred  and  forty-five  shares  of  stock  in 
question.  The  agreement  between  Hill  and  Edwards  that  the 
stock  should  be  placed  in  the  name  of  such  person  as  Hill  should 
designate,  for  the  purpose  of  giving  Hill  control  of  the  corpora- 
tion, adds  nothing  to  his  legal  rights,  but  it  would  be  an  import- 


Is  BE  Abgus  Printing  Co.  145 

ant  element  in  the  case  were  Edwards  here  invoking  eqnitj  to 
compel  Hill  to  give  him  a  proxy.  The  latter  could  use  it  as  a 
defense  to  an  application  for  snch  relief.  Jiy  however,  as  is  con- 
tended by  Mr.  Edwards,  Hill  agreed  to  leave  him  in  control  of 
the  corporation,  a  resort  to  equity  to  compel  the  giving  of  a  proxy 
would  be  his  proper  remedy.  Such  issues  cannot  be  tried  at  every 
election,  nor  is  it  the  policy  of  the  law  that  they  should  be.  It 
would,  indeed,  be  a  startling  doctrine  that  the  legality  of  business 
transacted  at  stockholders'  meetings  should  be  subject  to  the  ulti- 
mate decision  of  complicated  questions  arisiug  between  different 
claimants  of  the  same  stock.  If  Faulkner  voted  this  stock  at  the 
meeting,  it  is  our  duty,  under  the  statute,  to  declare  the  other  set 
of  directors  elected.  Ex  parte  Desdoity,  1  Wend.  98 ;  In  re 
Barker,  6  Wend.  509 ;  In  re  Election  of  Directors  of  Steamboat 
Co.,  44  K  J.  Law,  529 ;  In  re  Cape  May  &  D.  B.  N.  Co.  (N.  J.), 
16  Atl.  Bep'r,  191.  Before  discussing  this,  however,  we  should 
dispose  of  a  further  question  relating  to  the  qualification  of 
Faulkner  to  vote  this  stock.  The  statute  declares  that  a  stock- 
holder must  be  a  bona  fide  stockholder  to  entitle  him  to  vote. 
This  phrase,  ^'  hanafide^^^  in  this  connection,  is  used  in  contradis- 
tinction to  ^^bad  faith."  In  re  Election  of  Directors  of  St. 
Lawrence  Steamboat  Co.,  44  N.  J.  Law,  529,  the  statute  required 
a  person  to  be  a  honafide  stockholder  to  be  eligible  to  the  oflSce 
of  director.  The  court  said,  in  construing  this  statute:  ^^A 
stockholder  may  have  purchased  stock  with  a  view  of  becoming  a 
director,  or  have  obtained  it  by  gift,  or  he  may  hold  it  upon  a 
trust,  and  be  qualified  to  be  a  director.  If  the  stock  was  legally 
issned,  and  was  not  the  property  of  the  corporation,  and  the  legal 
title  is  in  him,  he  \%  prima  foGie  capable  of  being  a  director,  and 
his  right  to  be  a  director,  in  virtue  of  his  legal  title  to  such  stock,' 
can  be  impeached  only  by  showing  that  title  was  put  in  him 
colorably,  with  a  view  to  qualify  him  to  be  a  director  for  some 
dishonest  purpose,  in  furtherance  of  some  fraudulent  scheme 
touching  the  organization  or  control  of  the  company,  or  to  carry 
into  effect  some  fraudulent  arrangement  with  the  company." 
But  we  do  not  think  that  Faulkner  voted  this  stock  for  the  per- 
sons who  claimed  to  be  elected  as  directors.  It  is  undisputed 
that  he  did  not  vote  the  stock  at  the  meeting  over  which  Mr. 
Edwards  presided.    At  the  hour  named  for  the  meeting,  Edwards 
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assamed  to  act  as  chairman,  and  directed  a  Mr.  Flint  to  act  aa 
secretary.  This  was  without  objection.  The  call  was  then  read. 
Next  Edwards  stated  that  the  object  of  the  meeting  was  to  elect 
directors  for  the  ensuing  year.  Ballot-boxes  were  then  prepared, 
and  nominations  for  directors  were  made  by  Edwards  and  by  Mr. 
Faulkner.  After  that^  some  other  routine  business  was  transacted, 
and  then  an  adjournment  was  taken,  on  motion  of  Mr.  Faulkner, 
until  afternoon.'  When  the  meeting  was  reopened,  after  the  ad- 
journment, Faulkner  moved  to  reconsider  all  that  had  been  done, 
on  the  ground  that  the  president  of  the  corporation  had  no  right 
to  act  as  chairman  of  the  stockholders*  meeting  without  election, 
and  that  he  had  not  been  elected  or  chosen  chairman.  In  a  word, 
Faulkner  claimed  that  the  meeting  had  not  been  properly  organ- 
ized. We  think  his  claim  came  too  late.  Se  had  acquiesced  in 
the  organization  and  had  participated  in  the  business  of  the  meet- 
ing. He  had  even  recognized,  by  making  nominations  for  di- 
rectors, that  at  that  meeting,  as  so  organized,  the  candidates  for 
directors  should  be  voted  for.  Failing  in  his  efforts  to  reorganize 
the  meeting,  he  withdrew  from  it  without  voting,  or  offering  to 
vote,  his  stock  for  directors.  It  is  true  that  Edwards  had  notified 
him  that  he  would  not  be  permitted  to  vote  his  stock  for  direct- 
ors. But  this  would  not  dispense  with  afiirmative  action  on 
his  part.  His  secret  intention  to  vote  for  certain  persons  for  dt- 
rectors,  without  expressing  that  intention  in  a  legal  way,  would 
not  elect  any  one  to  office.  It  is  true  that  Edwards  might,  and 
probably  would,  have  refused  to  receive  the  ballot  which  he  might 
have  offered.  But  it  was  not  in  the  power  of  Edwards,  or  of  any 
one  else,  to  prevent  his  voting  at  that  meeting.  There  was,  there- 
fore, no  reason  for  his  withdrawing.  It  was  his  duty  to  remain  at 
the  stockholders'  meeting  as  organized,  and  vote  his  stock  at  that 
meeting.  This  he  did  not  do,  and  we  are  of  opinion  that  voting 
the  stock  at  another  meeting,  which  he  held  with  others  in  the 
same  room,  at  the  same  time,  was  of  no  effect.  A  minority  must 
have  a  right  to  insist  that,  after  a  meeting  is  organized,  the  ma- 
jority shall  not  withdraw  from  it,  and  organize  another  meeting, 
at  which  the  minority  must  appear  or  lose  their  rights.  Onoe 
concede  the  right,  and  there  is  no  limit  to  the  number  of  wrecked 
meetings  which  may,  at  the  caprice  of  a  majority,  precede  the 
transaction  of  any  business.    Suppose  the  vote  of  two-thirds  of 


Ik  KB  Abqus  PBnrTiKQ  Go.  147 

the  stock  Toted  i&  required  to  carry  a  measure  under  the  law  or 
the  by-laws  of  the  corporation.  Stockholders  having  more  thitn 
one-third  of  the  stock  present  can  vo^e  it  down.  Can  a  majority', 
constitntingless  than  two-thisds,  withdraw  from  an  organized  meet- 
ing, and  thns  compel  the  minority  to  follow  them,  or  lose  their 
right  to  defeat  the  measure  ?  We  believe  it  would  be  unwise,  and 
unjust  as  well,  to  sanction  such  a  rule. 

It  is  not  essential  to  the  protection  of  the  majority  who  have 
the  right  to  vote  at  the  meeting  as  organized.  On  the  other  hand, 
the  contrary  rule  is  necessary  for  the  protection  of  the  minority. 
It  is  true  that  mere  irregularities  in  conducting  a  meeting  will 
not  vitiate  an  election,  but  when  a  meeting  is  once  organized  it  is 
not  a  mere  irregularity  to  withdraw  from  it,  and  start  a  new  one. 
The  persons  voted  for  at  the  second  meeting  cannot  be  adjudged 
to  have  been  elected  directors,  without  deciding  both  that  the 
second  meeting  was  valid  and  that  the  first  was  illegal.  "The 
acts  of  a  majority  are  not  binding  upon  the  company,  unless  the 
proceedings  are  conducted  regularly,  and  in  accordance  with  gen- 
eral usage,  or  in  the  manner  prescribed  by  the  charter  and  by- 
laws of  the  company."  1  Mor.  Priv.  Corp.,  §  487,  and  cases.  See 
In  re  Long  Island  R.  Co.,  19  Wend.  87.  To  elect  directors,  they 
must  receive  the  vote  of  a  majority  of  the  subscribed  capital 
stock.  Comp.  Laws,  §  2925.  This  is  fatal  to  the  election  of 
the  persons  voted  for  at  the  legal  meeting.  Only  twelve  shares 
were  lawfully  voted  at  that  meeting.  It  was,  therefore,  error  to 
dismiss  the  petition.  It  was  the  duty  of  the  court,  under  the 
statute,  to  set  aside  the  old,  and  order  a  new,  election.  In  re 
Long  Island  R.  Co.,  19  Wend.  37;  Comp.  Laws,  §  2932. 

There  remains  to  be  considered  the  qualification  of  one  of  the 
directors  voted  for  at  the  pretended  meeting  by  Faulkner.  To 
be  a  director  one  must  be  a  holder  of  stock.  Id.,  §  2926.  Shortly 
before  the  election  Faulkner  transferred  to  B.  F.  Spaulding  ten  of 
the  five  hundred  and  fifty-six  shares  held  by  him,  and  on  the  day  of 
dection  Spaulding  demanded  a  transfer  on  the  books.  This  request 
was  refused.  We  do  not  think  that  he  was  eligible  to  the  office  of 
director.  He  did  not  appear  to  be  a  stockholder  upon  the  books 
of  the  corporation.  If  he  was  entitled  to  have  his  transfer  re- 
corded, the  corporation  would  be  liable  for  its  refusal,  and  he 
could  recover  the  full  value  of  his  stock.     1  Mor.  Priv.  Corp., 
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§  217,  and  cases  cited.  Or  he  might  compel  a  transfer  by  an  appli- 
cation to  a  coart  of  equity.  Id.,  §  220,  and  cases  cited.  £at  until 
such  transfer  is  made  he  is  not,  under  our  statute,  a  stockholder 
in  his  relations  with  the  corporation.  Our  statute  in  express 
terms  declares,  as  we  have  already  seen,  that  a  transfer  of  stock, 
not  entered  upon  the  corporate  books,  shall  not  be  valid  for  any 
purpose,  except  as  between  the  parties.  Comp.  Laws,  §  2915. 
If  it  is  effectual  to  qualify  the  transferee  for  the  office  of  director,  it 
is  valid  for  a  very  important  purpose.  We  may  not  disregard  the 
imperative  provision  of  this  law,  nor  can  we  shut  our  eyes  to  its 
very  obvious  policy.  It  would  be  as  unfortunate,  and  as  fruit- 
ful of  confusion  and  litigation,  to  have  the  eligibility  of  a  person 
for  the  office  of  director  left  in  doubt  at  a  stockholders^  meeting 
to  elect  directors,  as  to  have  left  in  uncertainty  the  qualification 
of  a  person  to  vote  as  a  stockholder  for  a  director  at  that  meeting. 
Under  a  statute  couched  in  the  same  language,  it  has  been  held 
that  the  assignor  of  stock  not  transferred  on  the  corporate  books, 
and  not  the  assignee  thereof,  has  the  right  to  vote  the  stock  at  a 
meeting  to  elect  directors.  People  v.  Bobinson,  64  Cal.  373;  1 
Pac.  Rep'r,  166;  State  v.  Pettineli,  10  Nev.  141.  See,  also,  1 
Mor.  Priv.  Corpi,  §  4S3;  State  v.  Ferris,  42  Conn.  660.  The 
decisions  in  New  Jersey  and  Oregon  (44  N.  J.  Law,  529  ;  14  Pac. 
Eep'r,  814)  are  not  of  controlling  force  here,  because  our  statute, 
by  both  its  terms  and  its  manifest  spirit,  compels  the  adoption  of 
a  different  doctrine.  A  person  who  desires  to  be  recognized  as  a 
stockholder,  for  the  purpose  of  voting,  of  being  a  director,  of  su- 
ing for  dividends,  must  secure  such  a  standing  by  recording  his 
transfer  on  the  corporate  books.  Nor  will  the  assignee  be  with- 
out remedy.  The  law  affords  him  the  two  remedies  referred  to 
against  the  corporation  for  an  unwarranted  refusal  to  make  the 
transfer ;  and  he  may,  by  a  resort  to  a  court  of  equity,  compel 
his  transferrer  to  give  him  a  proxy  after  he  has  been  unjustifiably 
'  deprived  of  his  right  to  have  his  name  entered  upon  the  books  of 
the  corporation  as  a  stockholder.  Moreover,  he  can  always  insist 
on  a  transfer  as  a  condition  precedent  to  his  purchase  or  loan  on 
the  security  of  the  stock.  Business  prudence  would  prompt 
this  caution.  In  cases  where  the  corporation  has  a  lien  on  the 
shares  of  its  stockholders,  the  purchaser,  without  a  transfer  on  the 
books,  takes  subject  to  the  lien,  and  the  corporation  may  refuse  to 
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record  the  transfer  until  the  lien  is  discharged.  1  Mor.  Prir. 
Corp.,  §  208.  By  insisting  on  a  transfer  upon  the  books  before  he 
pays  his  money,  the  purchaser  will  secure  his  stock  free  from  such 
lien,  as  the  act  of  the  corporation  in  making  such  transfer  would  be 
a  waiver  of  the  lien.  Id.,  §  208 ;  National  Bank  v.  Watsontown 
Bank,  105  XT.  S.  217.  In  Helm  ▼.  Swiggett,  12  Ind.  194,  it  was 
held  that  a  corporation,  whose  charter  gave  it  a  lien  upon  the 
stock  of  a  stockholder  for  a  debt  owing  to  the  corporation,  had  no 
lien  for  a  debt  of  the  assignee  of  stock  on  stock  assigned,  but  not 
transferred  on  the  books,  the  court  saying :  ^^  Ownership  simply 
of  a  certificate  of  stock  in  the  bank  did  not  constitute  the  owner 
of  it  a  stockholder.  It  required  a  transfer  of  the  stock  to  him 
upon  the  books  of  the  bank."  Referring  to  the  provision  requir* 
ing  a  transfer  upon  the  books,  Mr.  Morawetz  says :  ^'  It  follows, 
therefore,  that  a  transfer  upon  the  books  is  essential  to  a  novation 
of  the  contract  of  membership,  where  there  is  a  provision  of  this 
description.  An  assignment  of  shares,  although  valid  as  between 
assignor  and  assignee,  would  not  efEect  their  legal  relationship  to 
the  company  until  after  a  transfer  was  entered  upon  the  books," 
eta  Yol.  1,  §  170.  Under  our  statute,  no  person  can  claim  to  be 
a  stockholder,  in  liis  dealings  with  the  corporation,  until  his  name 
appears  in  some  way  as  stockholder  on  the  corporate  books ;  and 
as  the  statute  requires  a  person  to  be  a  stockholder,  not  stock- 
owner,  to  entitle  him  to  be  a  director,  we  are  clear  that  Spaulding 
was  not  eligible  to  that  oflSce.  '^  The  directors  of  a  corporation 
are  generally  required  to  be  shareholders  by  express  provisions  of 
the  company's  charter  or  articles  of  association.  A  person  is  a 
shareholder,  within  the  meaning  of  a  provision  of  this  description, 
if  he  holds  shares  on  the  books  of  the  company,  but  not  if  he  is 
merely  the  holder  of  the  certificate.  It  has  been  held  that  the 
transferee  on  the  books  is  eligible,  although  he  is  not  the  real 
owner  of  the  shares,  and  the  transfer  was  executed  for  the  sole 
purpose  of  making  him  a  director.  A  different  rule  might  apply 
where  the  statute  expressly  requires  the  directors  to  be  the  owners 
of  shares. "  Id.,  §  506.  Had  Spaulding  appeared  as  a  stockholder 
on  the  corporate  books,  he  would  have  been  qualified  to  hold  the 
ofiice  of  director,  although  the  transfer  had  been  made  to  him  for 
the  sole  purpose  of  so  qualifying  him.  As  he  did  not  so  appear, 
he  was  not  eligible  to  that  office. 
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It  was  itrged  that  as  Faulkner  snbseqaentlj  to  the  issae  of  the 
stock  had  indorsed  it  in  blank,  and  left  it  in  the  possession  of  HUl, 
that  he  (Faulkner)  had  ceased  to  be  a  stockholder,  and,  therefore, 
had  no  light  to  vote  the  stock  or  be  a  director.  Under  our  statute 
providing  that  an  unrecorded  transfer  of  stock  shall  not  be  valid 
for  any  purpose  except  between  the  parties,  we  are  clearly  of  the 
opinion,  as  we  have  already  stated  in  another  connection,  that 
until  a  transfer  should  be  made  on  the  books  Faulkner  would  con- 
tinue to  be  a  stockholder,  for  the  purpose  of  voting  the  stock  or 
of  being  eligible  to  the  office  of  director.  People  v.  Robinson,  6^ 
Oal.  373 ;  1  Pac.  Rep'r,  156 ;  State  v.  Pettineli,  10  Nev.  Ml ;  1 
Mor.  Priv.  Corp.,  §  483  ;  State  v.  Ferris,  42  Conn.  660.  There 
are  certain  findings  of  fact  which  we  are  unable  to  discover  any 
evidence  in  the  record  to  sustain.  The  view  the  trial  court  took 
of  the  law  may,  however,  explain  why  they  are  embodied  in  the 
case.  The  court  finds  that  Hill,  in  electing  directors,  was  not  to 
put  in  men  unsatisfactory  to  Edwards.  Mr.  Faulkner,  on  cross- 
examination  by  Mr.  Edwards  himself,  stated  that  Edwards  said  to 
Hill  that  Hill  was  to  have  a  majority  of  the  directors.  Mr. 
Edwards  then  remarked  :  "  Satisfactory  to  me,  of  course  ?  **  To 
this  the  answer  was  :  '^  He  was  to  pick  his  own  men."  This  is 
all  the  evidence  on  the  point.  Mr.  Edwards  did  not  testify  in  the 
case.  It  is  true  that  the  record  seems  to  show  that  Hill  was  not 
to  put  in  men  who  were  enemies  of  Edwards,  but  this  will  not 
justify  a  finding  that  the  majority  of  the  directors  were  to  be  sat- 
isfactory to  Edwards.  Many  persons  who  were  not  his  enemies 
might  nevertheless  be  unsatisfactoiy  to  him.  The  most  that  it 
can  be  claimed  that  the  evidence  discloses  is  that  the  question  as 
to  what  men  the  majdrity  of  the  board  should  be  composed  of  was 
to  depend  upon  the  fact  not  to  be  determined  by  Hill  or  Edwards 
finally,  but  by  the  courts;  whereas,  the  finding  would  make 
Edwards  the  sole  and  final  arbiter  of  the  question.  This  would 
be  repugnant  to  the  spirit  of  the  arrangement  which  was  to  prevent 
Edwards  from  dealing  with  the  corporation  and  its  assets  to  the 
prejudice  of  Hill.  Prior  to  this  time  Hill  had  held,  as  collateral 
for  this  same  debt,  stock  in  another  c  >rporation  controlled  by 
Edwards.  Hill  discovered  that  the  organization  of  this  corpora- 
tion had  been  suffered  to  lapse ;  that  his  stock  had,  therefore,  become 
worthless ;   and  that   Edwards  bad  formed  a  new  corporation. 
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This  stock  had  not  been  transferred  ou  the  books  of  the  corpora- 
tion, and  Edwards,  therefore,  had  full  control  of  it,  and  bj  means 
of  it  had  had  complete  control  over  the  corporation.  When 
£dwards  proposed  to  give  Hill  stock  in  the  new  company  as  secu- 
rity. Hill  said :  "  What  good,  would  that  be  if  yon  form  a  third 
company ! "  To  this  Edwards  replied  that,  to  prevent  this,  Hill 
coald  have  the  stock  put  in  his  own  name,  and  have  absolute 
control,  and  then  he  would  be  safe,  and  a  third  cx>mpany  could  not 
be  started.  Certainly,  Mr.  Hill  would  have  no  control  whatever 
if  Mr.  Edwards  were  allowed  arbitrarily  to  pronounce  unsatisfac- 
tory every  director  for  whom  Mr.  Hill  or  his  representative  should 
vote  this  stock.  The  effect  would  be  that  Mr.  Hill  would  have 
control  only  on  condition  that  he  suffered  Mr.  Edwards  to  control 
him  in  exercising  that  control.  Other  findings  it  is  not  important 
to  refer  to,  as  a  new  election  must  be  had. 

The  third  conclusion  of  law  is  unwarranted.  It  states  that 
Faulkner  held  this  stock  subject  to  the  joint  order  of  Hill  and 
Edwards.  Having  made  a  transfer  of  the  stock  upon  the  records 
by  issuing  new  shares  directly  to  Faulkner,  Edwards,  as  pledgeor, 
had  no  control  over  the  stock  without  paying  his  debt.  He  could 
not  control  Faulkner  in  voting  it  without  appealing  to  a  court  of 
equity  under  peculiar  circumstances  creating  an  equity  in  his  behalf. 
Such  circumstances  are  not  shown  by  this  record  to  exist  in  this 
ease.  This  ho  did  not  do,  and  it  was  error  to  hold  that  he  could, 
at  a  stockholders'  meeting,  exercise  any  control  over  the  stock  or 
over  Faulkner,  who  held  it.  The  judgment  of  the  district  court 
18  reversed,  and  that  court  is  directed  to  render  judgment  setting 
aside  as  ill^al  the  election  of  A.  W.  Edwards,  H.  C.  Plumley,  M. 
S.  Flint,  Alexander  Griggs  and  William  A.  Stevens,  as  directors, 
and  ordering  a  new  election  to  be  had  as  required  by  the  statute. 
The  old  directors  will  hold  their  office  until  their  successors  are 
elected  and  qualified.  Comp.  Laws,  §  2924.  It  will  be  so  ordered. 
All  concur.* 

QnaHficatloiui  of  direoton. —  In  the  absence  of  any  restrictions  in  the  law 
govening  a  corporation,  a  person  is  eligible  to  the  office  of  director  therein 
though  he  is  not  a  stockholder,  or  a  resident  or  citisen  of  the  state.  Common* 
wealth  ▼.  Detwiler,  1  Am.  R.  R.  &  Corp.  Rep.  137;  Robinson  y.  Hemingway, 
1  Am.  R.  R.  ft  Corp.  Rep.  143,  and  note. 

•  Reported  In  48  N.  W.  Bep'r,  347. 
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Calumet  Biyek  R.  Co.  v.  Bbown. 

(Supnme  Court  of  JUIdoIb,  Jan. »,  1801.) 

1.  EimnBNT  DOMAIN.  MoBTOAOEBS.  Under  a  statute  requiring  all  persons 
interested  as  owners  or  otherwise  to  be  niade  parties,  a  railroad  companj  in- 
stituted proceedings  to  condemn  certain  property.  The  damages  were  assessed 
and  paid  to  the  county  treasurer.  Before  instituting  procefidings  the  company 
applied  to  an  abstract  firm  for  the  names  of  all  persons  ioterested  in  the  prop- 
erty. The  list  was  furnished,  but,  by  mistake,  the  name  of  a  mortgagee  was 
omitted,  and  such  mortgagee  was  not  made  a  party.  Held,  that  there  was  such 
a  mistake  as  equity  would  relieve  against,  and  that  a  bill  would  lie  by  the 
railroad  company  against  the  mortgagee  and  owner  of  the  equity  of  redemp- 
tion to  have  the  money  applied  upon  the  mortgage. 

2.  Rights  of  mortoaorb  in  such  casb.  The  mortgagee  was  a  necessary 
party  to  the  condemnation  proceedings,  and  his  rights  were  not  affected  by  a 
condemnation  to  which  he  was  not  a  party. 

8.  FoRic  OF  DBOREB.  The  owner  of  the  equity  of  redemption  cannot  com- 
plidn  of  a  decree  which  directs  the  award  to  be  applied  on  the  mortgage  debt, 
and,  in  case  of  foreclosure,  requires  the  mortgaged  property  to  be  sold  in  the 
inverse  order  of  alienation,  regarding  the  condemnation  as  an  alienation,  and» 
in  case  the  balance  of  the  mortgage  debt  is  not  thus  realized,  allowing  a  rede- 
termination of  the  damages  by  reasons  of  the  taking. 

APPEAL  from  appellate  court,  first  district.  Bill  by  the 
Calumet  Kiver  Railway  Company  against  John  B.  Brown^ 
Richard  C.  Dale  and  George  R.  Davis  to  restrain  Davis  from 
paying  to  Brown  certain  money  which  complainant  deposited 
with  Davis,  as  county  treasurer,  as  compensation  for  land  con- 
demned for  complainant's  use.  Complainant  obtained  a  decree^ 
which  was  reversed  by  the  appellant  court.  Complainant  and 
defendant  Davis  appeal. 

Parreat  0.  Murdoch  and  Sidnefy  Smith  for  appellant  Davis. 
Framk  J.  Loesch  and  Charles  A.  Allen  for  appellant  railway 
company.     Oshom  dk  Lynde  for  appellee. 

Maortideb,  J.  In  this  case  the  appellant  railway  company 
'  instituted  the  proceeding  for  condemnation  of  land  against  the 
owner  of  the  equity  of  redemption,  and  omitted  to  make  the 
mortgagee  a  party  to  the  proceeding.  This  omission  was  not  dae 
to  the  carelessness  or  negligence  of  the  railway  company,  but  was 
the  result  of  a  mistake.  Section  2  of  the  eminent  domain  act 
provides  that  the  petition  shall  state  the  names  of   "  all  persona 
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interested,  as  owners  or  otherwise/'  in  the  property  to  be  taken  or 
damaged.  The  holder  of  a  mortgage  npon  the  property  is  snch 
an  owner  or  interested  party  as  shonld  be  made  a  party  defendant. 
Here  the  mortgage  to  Dale  was  npon  record  when  the  petition 
was  filed,  and  tiie  name  of  the  mortgagee  thns  appearing  of  record 
should  have  been  stated  in  the  petition  for  condemnation.  In 
order  to  ascertain  what  persons  were  interested  in  or  held  liens 
npon  the  property,  the  company  applied  to  a  firm  of  abstract 
makers  and  conveyancers,  whose  business  it  was  to  furnish  in- 
formation upon  such  subjects,  and  received  from  such  firm  a  re- 
port as  to  the  title,  which  failed  to  give  the  name  of  Dale,  or  to 
show  the  existence  of  the  Dale  mortgage.  The  company  was 
thus  misled  without  fault  of  its  own.  It  paid  the  whole  amount 
of  the  condemnation  money  into  the  hands  of  the  county  treasurer 
before  it  learned  that  there  was  a  mortgage  upon  the  property 
condemned.  The  mortgagee  Dale,  and  Drexel  &  Co.,  who  were 
interested  with  him,  must  have  known  of  the  proceeding  to  con- 
demn,  because  their  agent  and  attorney  was  present  at  the  trial 
of  the  condemnation  suit.  They  did  not,  however,  become 
parties  by  filing  a  cross-petition,  as  provided  for  in  section  11  of 
said  act.  The  appellee  Brown,  the  owner  of  the  equity  of  re- 
demption, and  the  only  defendant  in  the  condemnation  proceeding, 
communicated  no  information  as  to  the  existence  of  the  mortgage, 
Still,  neither  Brown  nor  the  mortgagee  were  responsible  for  the 
failure  of  the  company  to  make  the  mortgagees  parties.  It  re- 
mains true,  nevertheless,  that  the  payment  of  the  money  to  the 
county  treasurer  would  not  have  taken  place  but  for  the  mistake 
of  the  abstract  makers  as  to  the  condition  of  the  record.  Why 
should  not  equity  relieve  the  company  from  the  consequences  of 
such  mistake  ? 

Let  us  see  what  consequences  might  follow.  The  sum  of 
$17,500  paid  to  Davis,  the  county  treasurer,  was  not  the  value  of 
Brown's  equity  of  redemption  only.  It  represented  the  full  yalue 
of  the  property  taken,  and  damages  to  the  portion  of  block  B  not 
taken,  the  former  being  $4,600,  and  the  latter  $12,900.  Brown 
insists  upon  the  payment  of  all  the  money  to  him,  and,  if  such 
payment  should  be  made  to  him,  he  would  be  receiving  more 
than  the  value  of  his  interest  in  the  property.  Indeed,  it  is 
questionable  if  his  interest  is  worth  any  thing.  The  amount  of 
vox-  IV. — 20 
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the  mortgage  is  $150,000,  and  the  proof  diows  that  it  exoeedjB  the 
▼alne  of  all  the  property  subject  to  it  The  proof  also  shows  that 
Brown's  indebtedness  is  not  less  than  $500,000.  The  mortagees 
not  having  been  made  parties  to  the  condemnation  soit,  tiieir 
rights  were  not  cnt  off  bj  that  suit.  They  are  still  entitled  to 
foreclose  their  mortgage  against  the  land  condemned.  If,  therefore, 
the  money  is  paid  to  Brown,  the  company  may  be  compelled  to 
pay  for  the  laud  a  second  time  by  the  foreclosure  of  the  mortgage. 
Such  a  result  as  this  would  be  inequitable  in  the  extreme. 

Where  the  power  of  eminent  domain  is  exercised,  the  fund 
paid  stands  in  the  place  of  the  land  condemned ;  the  lien  attaches 
to  the  fund  ;  ^'  the  rights  of  the  mortgagee  remain  unaltered,  and 
he  is  entitled  to  have  the  money  in  place  of  the  land  applied  to 
the  payment  of  his  claim."  1  Jones  Mortg.,  §  708 ;  Bailroad 
Co.  V.  Chamberlain,  84  IlL  833 ;  Commissioners  v.  Todd,  112  DL 
879 ;  Insurance  Co,  v.  Slee,  123  DL  57;  12  N.  E.  Rep'r,  543.  It 
18  true  that  Dale  and  Drexel  &  Co.  have  not  filed  a  bill  to  fore- 
close the  mortgage,  although  it  is  overdue ;  they  have  made  no 
application  to  Davis  to  have  the  money  paid  to  them,  and  have 
made  no  opposition  to  the  payment  of  it  to  Brown,  not  being  will- 
ing, according  to  the  proof,  to  ''  make  an  enemy  of  Brown  by 
doing  it."  But  at  the  same  time  they  are  entitled  to  have  the 
money  as  an  equivalent  of  the  land ;  their  lien  in  equity  follows 
the  fund,  which  is  a  substitute  for  the  land.  Sherwood  v.  City 
of  Lafayette,  109  lud.  411 ;  10  N.  E.  RepV,  89.  This  being  so, 
there  is  reason  here  for  the  application  of  the  well-known  princi- 
ple that  a  person  having  two  funds  to  satisfy  his  den^ands  shall 
not,  by  his  election,  disappoint  a  party  having  but  one  fund.  8 
Pom.  Eq.  Jur.,  §  1414.  Upon  the  assumptio  n  that  the  verdict 
and  judgment  would  not  have  been  more  than  $17,500,  if  the 
mortgagees  had  been  parties,  and  subject  to  the  other  qualifica- 
tions hereafter  stated,  the  mortgagees  may  either  take  the  money 
and  apply  it  on  their  debt,  or  resort  to  a  foreclosure  of  their  mort- 
gage against  the  land  condemned  and  damaged.  They  have  two 
funds  —  the  money  and  the  land.  The  appellant  company  has 
but  one  fund  —  the  land  condemned  —  and  in  equity  may  require 
the  application  of  the  money  to  the  debt  before  resort  is  had  to 
the  land. 

Section  14  of  the  eminent  domain  act  provides  that  the  con^ 
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pensation  may  in  all  cases  be  paid  to  the  county  treasurer,  who 
shall,  on  demand,  pay  it  to  the  party  thereto  entitled.  The  judg- 
ment in  this  case  orders  that  the  ^^  petitioner  pay  to  the  county 
treasurer  of  Cook  county,  for  the  benefit  of  the  owner,  or  to  John 
B.  Brown,  claimed  to  be  such  owner,  the  sum  of  $17,500.'^  There 
is  here  no  absolute  direction  to  pay  the  money  to  Brown*  The 
language  is  in  the  altematiye,  and  contemplates  that  some  other 
person  than  Brown  may  be  the  owner.  Surely  a  court  of  chan- 
cery may  determine  who  is  the  owner ;  for  whose  benefit  the 
money  was  paid.  As  between  the  mortgagors  and  mortgagee, 
the  fund  belongs  to  the  latter  to  the  extent  of  the  mortgage  debt 
As  between  Brown  and  Dale  or  Drezel  &  Co.,  the  fund  belongs 
to  the  latter,  inasmuch  as  the  mortgage  debt  exceeds  the  fund. 
There  can  be  no  injustice  in  this  view,  as  the  appellee  receives  the 
benefit  of  the  money  when  it  is  credited  upon  his  debt.  Com- 
missioners  t.  Todd,  and  Insurance  Co.  v.  Slee,  supra. 

It  is  said,  however,  that  the  mortgagees,  not  having  been  made 
parties  to  the  condemnation  proceeding,  did  not  have  their  day  in 
court,  and  had  no  hearing  upon  the  question  as  to  what  was  a  just 
compensation  to  be  paid  by  the  railroad  company.  This  is  true, 
and  the  mortgagees  are  still  entitled  to  such  hearing ;  they  are 
not  bound  to  accept  $17,500  as  the  exact  and  whole  amount  to 
be  paid  by  the  company  without  a  chance  to  be  heard  upon  that  sub- 
ject, either  in  a  proceeding  by  the  company  to  condemn  their  inter- 
est or  otherwise.  Mills  Em.  Dom.,  §  74;  Lewis  Em.  Dom.,§324; 
Wilson  V.  Railway  Co.,  67  Me.,  358.  But  are  they  not  fully  pro- 
tected in  this  regard  by  the  decree  of  the  circuit  cou]*t?  By  the 
terms  of  that  decree  they  are  authorized  to  receive  the  $17,500, 
and  have  it  credited  upon  their  debt,  and,  if  the  balance  of  the 
debt  is  not  paid,  and  they  are  obliged  to  resort  to  a  foreclosure, 
they  are  further  authorized  to  have  a  revaluation  of  the  land 
taken,  and  a  redetermination  of  the  damages  to  the  land  not  taken, 
either  by  an  issue  out  of  chancery,  or  by  some  proceeding  of  their 
own  selection ;  and,  should  the  amount  of  a  just  compensation  be 
thereby  found  to  exceed  $17,500,  to  have  the  excess  applied  upon 
the  mortgage.  It  is  claimed,  however,  that  the  decree  is  errone- 
ooa,  under  the  doctrine  laid  down  in  Insurance  Co.  v.  Slee,  supra, 
where  it  was  said  that  proceedings  to  condemn  property  under  the 
eminent  domain  act  are  legal,  and  not  equitable,  and  that  it  would 
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be  inconvenient  for  a  court  of  eqmty  to  remit  tiie  matter  of  con- 
demnation to  a  court  of  law  for  trial  according  to  the  rules  and 
practice  in  trials  at  law.    The  statement  thus  made  in  the  Slee 
Case  is  correct  as  a  general  proposition,  and  as  applicable  to  the 
facts  of  that  case ;  but  it  can  have  no  application  to  the  circum- 
stances of  the,  present  case,  as  will  appear  from  a  brief  examina- 
tion thereof.    Here  the  decree  directs  that,  in  case  of  a  f oreclos* 
ure  of  the  mortgage,  the  property  mortgaged  shall  be  sold  in  the 
inverse  order  of  alienation,  treating  the  taking  of  the  strip  of  land 
condemned  by  the  company  as  an  alienation.      It  is  certainly  in 
accordance  with  equitable  principles  that  the  balance  of  the  mort- 
gaged land  be  sold  first,  before  resorting  to  the  strip  taken  for 
railroad  purposes.     But  it  appears  from  the  evidence  in  this  case 
that  the  appellant  company  has  taken  possession  of  the  strip  of 
land  condemned  by  it,  and  has  improved  it,  and  built  its  right  of 
way  upon  it,  and  is  using  the  improvements.  If  upon  foreclosure 
the  debt  is  not  paid  by  the  sale  of  the  rest  of  the  mortgaged  land, 
how  is  the  lien  to  be  enforced  against  the  strip  thus  taken   and 
improved  ?    Shall  the  right  of  way  be  sold  with  the  railroad  tracks 
and  other  improvements  upon  it?    Ordinarily,  fixtures  placed 
upon  mortgaged  premises  by  the  mortgagor  become  a  part  of  the 
realty,  and  inure  to  the  benefit  of  the  mortgagee  by  increasing 
his  security.     But  it  has  been  held  that,  in  such  a  foreclosure  as 
that  now  under  consideration,  the  holder  of  the  mortgage  ought 
not   to  be  allowed  to  sell  the  road,  track,  superstructure  and 
fixtures,  placed  upon  the  land  at  great  expense  by  the  railroad  com- 
pany, for  the  reason  that  the  public  has  an  interest  in  the  success- 
ful operation  of  the  road,  and  that,  therefore,  equity  only  requires 
the  company  to  make  compensation  by  paying  the  value  of  the 
land  at  the  time  it  was  taken,   and  interest  on   that  amount. 
Kennedy  v.  Railway  Co  ,  22  Wis.  581 ;  Aspinwill  v.  Kailway 
Co.,  41  Wis.  474;  Wooster  v.  Railroad  Co.,  57  Wis.  311;  15  N. 
W.  Rep'r,  401;  Wilson  v.   Railway  Co.,  supra.     Hence  some 
method  must  be  adopted  of  ascertaining  what  the  value  of  the 
land  condemned  was  at  the  time  when  it  was  taken,  exclusive  of 
the  value  of    the    improvements  placed    upon  it  by  the  rail- 
road company  since  that  time.     It  would  seem  that  the  proper 
method  to  be  adopted  for  such  purpose  is  the  statutory  method, 
or  that  prescribed  by  the  eminent  domain   act  for  ascertain- 
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ing  the  amount  of  compensation.    Kennedy  v.    Railway  Co., 
supra. 

The  decree  of  the  circuit  court  in  the  case  at  bar  conforms  to 
the  rule  thus  laid  down  in  the  Wisconsin  cases,  and  may  be  re- 
garded as  correct,  so  far  as  it  has  reference  to  the  value  6f  the 
strip  of  land  taken.  To  what  extent  is  it  correct  in  requiring  the 
amount  of  damages  to  the  portion  of  block  B  not  taken  to  be  as- 
certained, and  the  excess  thereof,  if  any,  over  the  damages  found 
by  the  jury  in  the  condemnation  proceeding,  to  be  applied  upon 
the  mortgage  debt  ?  The  verdict  in  that  proceeding  showed, 
separately,  the  value  of  the  part  of  the  block  which  was  taken, 
and  the  damages  to  the  part  thereof  not  taken.  The  judgment 
also  refers  to  the  total  amount  as  being  for  both  value  and  dam- 
ages. After  the  court  of  chancery  has  directed  an  issue  at  law  to 
be  tried  to  ascertain  the  value  of  the  land  taken  exclusive  of  the 
improvements  upon  it,  it  could  easily  be  determined  at  the  same 
time,  as  an  incident  to  such  issue,  what  were  the  damages  to  the 
land  not  taken  at  the  time  of  the  condemnation.  As  such  dam- 
ages had  the  effect  of  lessening  the  value  of  the  land  subject  to 
the  security  of  the  mortgage,  it  would  be  equitable  to  credit  them 
upon  the  mortgage  debt  But  if  the  decree  is  erroneous  in  direct- 
ing such  damages  to  be  ascertained,  and  the  money  now  in  the 
hands  of  the  county  treasurer  is  paid  to  the  appellee.  Brown,  how 
are  the  mortgagees  to  receive  the  benefit  of  the  damages  in  the 
event  of  a  foreclosure  t  This  is  not  a  case  where  the  condemna- 
tion money  has  already  been  paid  to  the  mortgagor.  The  present 
bill  was  filed,  and  an  injunction  was  obtained,  while  the  money 
was  yet  in  the  hands  of  the  county  treasurer.  If  the  money  is 
paid  to  Brown,  then  when  the  foreclosure  takes  place  the  mortga- 
gees will  sell  the  land  damaged,  but  not  taken,  at  its  reduced 
value.  If  there  is  no  way  under  the  foreclosure  proceeding  to  as- 
certain the  damages,  and  require  the  payment  of  the  same,  then 
the  mortgagees  will  be  remitted  to  their  action  at  law  against  the 
railway  company  or  Brown,  the  mortgagor.  In  Wilson  v.  Rail- 
way Co.,  supra,  where  the  mortgagee  was  not  made  a  party  to  the 
condemnation  proceediniic  and  the  condemnation  money  was  paid 
to  the  mortgagor,  the  mortgagee  was  allowed  to  maintain  trespass 
against  the  railroad  company.  Consequently,  if  the  decree  of  the 
cbeuit  court  is  erroneous  in  the  particular  now  under  discussion, 
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it  IB  difficitlt  to  understand  why  Dale  or  Drcxol  <fe  Co.,  shoald 
object  to  it.  It  is  favorable  to  thetn,  in  that  it  gives  them  a 
chance  to  show,  if  they  can,  that  the  valne  of  the  land  taken 
was  greater  than  $4,600,  and  that  the  damages  to  the  land  not 
taken  were  more  than  $12,900,  and  gives  them  the  benefit  of  the 
excess,  if  excess  there  is.  The  mortgagees,  however,  are  not  ob- 
jecting to  the  decree.  Decree  pro  cotifes^  was  rendered  against 
them.  They  assigned  no  errors  in  the  appellate  court.  They 
have  assigned  no  cross-errors  here.  It  does  not  lie  in  the  mouth 
of  the  appellee  Brown  to  object  to  the  decree,  so  far  as  it  provides 
for  the  proceedings  under  the  foreclosure  hereafter  to  be  had. 
The  judgment  already  rendered  in  the  condemnation  suit  is  bind 
ing  upon  him.  He  was  a  party  to  that  suit,  and  introduced  evi- 
dence upon  the  trial  of  it.  He  is  estopped  from  denying  that  the 
sum  of  $17,500  is  jnst  compensation  for  the  value  and  the  dam 
ages.  His  assignments  of  error  merelj'  question  the  justice  of  the 
decree,  in  so  far  as  it  orders  the  money  ;now  in  the  county  treas- 
urer's hands  to  be  paid  to  the  mortgagees,  and  not  to  himself. 
As  we  hold  that  the  money  shonld  be  applied  upon  the  mortgage 
debt  which  he  owes,  it  is  unnecessary  to  indulge  in  any  further 
discussion  as  to  those  features  of  the  decree  which  concern  the 
mortgagees  only.  It  follows  from  the  views  here  expressed  that 
the  judgment  of  the  appellate  court  must  be  reversed,  and  the 
decree  of  the  circuit  court  affirmed.    It  is  accordingly  so  ordered.*' 

Bminent  domain —  the  Interests  of  mortgagees. — On  the  qaestion  whether 
mortgagees  are  necessary  parties  to  oondemnation  proceedings,  the  author- 
ities are  not  only  conflicting  hnt  very  unsatisfactory.  The  following  hold  or 
favor  the  view  that  they  are  necessary  parties:  South  Park  Oomrs.  v.  Todd, 
112  111.  879;  Deismer  v.  Simpson,  72  Ind.  435;  Sherwood  v.  LaFayette,  109 
Ind.  411;  Severin  v.  Cole,  88  Iowa,  463;  Wilson  ▼.  European  &  North  American 
Ry.  Co.,  67  Me.  358;  Siman  y.  Roads,  24  Minn.  25;  Stewart  v.  Raymond  R. 
Co.,  7  S.  &  M.  668;  Mich.  Air  Line  Ry.  Co.  v.  Barnes,  40  Mich.  888;  North 
Hudson  Co.  R.  Co.  y.  Booraem,  28  N.  J.  Eq.  450;  S.  C.  below,  Booraem  t« 
Wood,  27  N.  J.  Eq.  871;  Piatt  y.  Bright,  29  N.  J.  Eq.  128;  Warwick  Institute 
for  Sayings  y.  Providence,  12  R.  I.  144;  Hsgar  y.  Brainard,  44  Vt.  294;  Wade 
▼.  Hennessy,  55  Vt.  207;  Adams  y.  St.  Johnsbury  &  Lake  Champlain  R.  Co., 
57  Tt.  240;  Kennedy  y.  Mil.  &  St.  P.  Ry.  Co.,  22  Wis.  581;  Aspinwall  y. 
Chicago  &  N.  W.  Ry.  Co.,  41  Wis.  474;  Wooster  y.  Sugar  River  Valley  R.  Co.» 
57  Wis.  311;  Martin  v.  London,  Chatham,  eta,  R.  Co.,  L.  R.,  1  Bq.  Gas.  145; 
IJones  Mortg.,  §  681. 

The  following  hold  or  favor  the  opposing  view  :    Whiting  v.  New  Haven,. 

« Reported  in  96  N.  E.  Bep'r,  601.  "       ~' 
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45  Conn.  808;  Gool  ▼.  Grommet,  13  Me.  250;  Breed  v.  Eaetem  B.  Co.,  5  Grey, 
470;  Paine  y.  Woods,  108  Uaes.  160;  Yftogh  ▼.  Wetherell,  116  Maee.  188 
FarDsworth  y.  Boston,  126  Maes.  1;  Head  y.  Cambridge,  126  Mara.  427;  Ban. 
eroffc  Y.  Cambridge,  126  Mara.  438;  Weleh  y.  Beaton,  126  Mara.  442;  Grand 
BapidB  y.  Grand  Rapids  &  Ind.  R.  Co.,  58  Mich.  641;  Astor  y.  Hojt,  5  Wend. 
608;  Hooker  y.  Martin,  10  Han,  802;  Home  Ins.  Co.  y.  Smith  28  Hun,  296;  Bank 
of  Aabam  y.  Roberts,  44  N.  T.  192;  Parish  y.  Gilmanton,  11  N.  H.  298; 
Free.,  etc.,  of  Schuylkill  Nayigation  Co.  y.  Thobam,  7  H.  &  R.  411;  Eejstone 
Bridge  Co.  y.  Summers,  18  W.  Va.  476. 

The  cases  go  almost  entirely  upon  the  language  of  the  statates,  as  though 
it  waa  a  matter  entirely  within  the  control  of  the  legislature.  It  seems  to 
us  that  a  mortgagee  stands  upon  higher  ground;  that  his  interest  in  the 
land  and  the  right  secured  to  him  by  his  mortgage  are  property  which 
cannot  be  taken  from  him  without  notice  and  an  opportunity  to  be  heard. 
Where  a  right  of  way  is  taken  through  a  farm  it  may  be  a  matter  of  slight  con- 
sequence. But,  when  an  entire  tract  is  taken  which  is  mortgaged  for  all  it  ia 
worth,  and  the  compensation  handed  oyer  to  an  insolyent  mortgagor,  it  becomes 
a  yery  serious  matter.  Seyerin  y.  Cole,  88  Iowa,  468.  This  looks  yery  much 
like  depriying  a  man  of  his  property  without  compensation  and  without  due 
process  of  law.  In  our  opinion  a  mortgagee  is  entitled  to  notice  as  a  matter  of 
right,  and,  if  not  made  a  party,  his  rights  will  remain  unaffected.  All  the 
courts  agree  that  a  mortgagee  in  possession  must  haye  notice.  Cool  y.  Crom- 
met,  18 Me.  250;  Parish  y.  Gilmanton,  11  N.  H.  293;  Parker,  etc.,  86  N.  H.  84; 
Ballard  y.  Ballard  Vaie  Co.,  5  Grey,  468.  Those  courts  which  hold  that  the 
mortgage  is  diyested  without  making  the  mortgagee  a  party  also  hold  that  the 
mortgage  lien  in  equity  follows  the  fund,  which  is  a  substitute  for  the  land, 
and  that  the  mortgagee  may  haye  it  applied  upon  the  mortgage  debt,  eyen 
though  the  debt  is  not  due.  Famsworth  y .  Boston,  126  Mass.  1 ;  Danforth  y.  Suy- 
dam,  4  N.  Y.  66;  Bank  of  Auburn  y.  Roberts,  44  N.  Y.  192;  Hooker  y.  Cartin,  10 
Hon,  802;  Astor  y.  Hoyt,  5  Wend.  608;  Piatt  y.  Bright,  29  N.  J.  Eq.  128* 
And  in  those  states  where  the  mortgagee  is  held  to  be  a  necessary  party,  it  \m 
held  that,  where  proceedings  haye  been  had  to  which  he  is  not  a  party,  hla 
Interest  may  be  diyested  by  a  subsequent  condemnation,  and  that  the  dam- 
ages will  be  assessed  as  of  the  time  of  entry.  Kennedy  y.  Mil.  &  St.  P.  Ry. 
Co.,  28  Wis.  581;  Aspinwall  y.  Chicago  &  N.  W.  Ry.  Co.,  41  Wis.  474. 

A  statute  which  requires  all  persons  haying  an  interest  in  lands  to  be 
made  parties,  has  been  held  to  include  mortgagees  eyen  in  states  which  hold 
that  mortgagees  are  not  entitled  to  notice  as  owners.  Wilson  y.  Euro- 
pean, etc.,  67  Me.  858;  Mich.  Air  Line  Ry.  Co.  y.  Barnes,  40  Mich.  888. 
The  term  "owner,"  when  used  to  describe  those  to  whom  compensation 
should  be  made  or  who  should  be  made  parties  to  proceedings,  has  been  held 
to  include  mortgagees.  Sherwood  y.  LaFayette,  109  Ind.  4ll;  Seyerin  y. 
Gole,  38Iowa,  468;  Dodge  y.  Omaha,  etc.,  R.  Co.,  20  Neb.  276;  Wade  y.  Hen- 
nflflsy,  55  Vt.  207.  Contra,  Parish  y.  Gilmanton,  11  N.  H.  293.  The  words, 
**  penons  interested,"  in  similar  statutes  would  undoubtedly  include  mortga- 
gees. Wilson  y.  European,  etc.,  Ry.  Co.,  67  Me.  858;  Mich.  Air  Line  Ry.  Co. 
T.  Bamea,  40  Mich.  888;  State  y.  Easton  &  Amboy  R.  Co.,  86  N.  J.  Law,  181. 

If  the  mortgagee  is  not  made  a  party,  it  has  been  held  that  he  may  by  bill 
mib}ect  the  award  to  the  payment  of  his  debt.    Wood  y.  Westborough,  140 
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Mass.  408;  Bank  of  Aabarn  v.  RobertB,  44  N.  Y.  192;  Hooker  v.  Martin,  10 
Hun,  802;  Piatt  v.  Bright,  29  N.  J.  Eq.  128.  Bat  where,  after  condemnation 
proceedings  were  commenced,  a  bill  to  foreclose  a  mortgage  on  the  property 
was  filed  and  there  was  a  sale  of  the  property  resnltiog  iu  a  deficiency,  it  was 
lield  that  a  motion  in  the  foreclosure  suit  to  have  the  award  brought  in  and 
applied  to  extinguish  the  deficiency,  was  properly  denied  for  want  of  jurisdic- 
tion over  proper  parties  or  the  fund.  Schermerhom  ▼.  Peck,  48  Kans.  667. 
But  if  the  mortgagee  is  a  necessary  party  to  condemnation  proceedings,  as  we 
hold  to  be  the  case,  then  he  is  not  aflPected  by  proceedings  to  which  he  is  not  a 
party,  and,  if  default  be  made  in  the  payment  of  the  mortgage  debt  he  may 
liaye  the  same  remedy  by  foreclosure  that  he  would  have  if  the  property  con- 
demned had  been  conveyed  to  private  uses.  Severin  v.  Cole,  9d  Iowa,  468; 
Dodge  V.  Omaha,  etc.,R.  Co.,  20  Neb.  276;  Sherwood  v.  LaFayette,  109  Ind. 
411;  North  Hudson  R.  Co.  v.  Booraem,  28  N.  J.  Eq.  450;  Wade  v.  Hen- 
nessy,  65  Vt.  207;  Adams  v.  St.  Johnsbury,  etc.,  R.  Co.,  57yt.  240;  Kennedy 
V.  Milwaukee,  etc.,  R.  Co.,  20  Wis.  581.  The  decree  in  case  of  non-payment 
should  be  first  for  the  sale  of  the  balance  of  the  tract  subject  to  the  rights  of 
the  party  condemning,  and,  if  that  prove  insufficient,  then  for  the  sale  of  the 
part  condemned.  Ibid.  In  Kennedy  v.  Milwaukee,  etc.,  R.  Co.,  22  Wis.  681p 
the  court  stayed  the  foreclosure  to  enable  the  railroad  company  to  have  the 
property  regularly  condemned. 


Upham  V.  Dbtroit  City  Rt.  Co. 

(Supreme  Court  of  Michigan,  Feb.  n,  1891.) 

1.  Strbbt  railiioads.  Injubt  to  fassbngbb.  Riding  ok  flatfobx. 
It  is  not  negligence  per  96  to  ride  on  the  platform  of  a  street-car.  though 
there  is  room  within;  and  an  instruction  that  this  fact  will  prevent  a  recovery 
for  an  injury  to  a  passenger  resulting  from  the  negligence  of  the  street>car 
company  is  error. 

ERROR  to  circuit  court,  Wayne  county,  Henry  N.  Brevoort, 
judge. 
Action  by  Charles  E.  Upham  against  the  Detroit  City  Railway 
Company.  There  was  a  verdict  for  defendant,  and  plaintiff  brings 
error. 

John  O.  Hawley  for  appellant.  Sidney  T.  Miller  and  Bren- 
nan  <&  Donnelly  for  appellee. 

Grant,  J.  PlaintiflE  was  injured  while  riding  upon  one  of  de- 
fendant's cars,  under  the  following  circumstances :  On  Septeoi- 
ber  17, 1890,  in  the  evening,  plaintiff,  with  his  wife  and  children 
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and  some  fnends^  had  returned  by  boat  from  the  exposition  groundt, 
landing  at  the  foot  of  Woodward  avenne.  A  streetoar  was  stand- 
ing there,  and  man j  passengers  from  the  boat  mshed  for  the  car. 
PlaintifE  and  his  party  went  to  the  front  of  the  car^  He  entered 
with  the  ladies  and  children  of  his  party,  while  his  friend  Mr. 
Metcalf  remained  npon  the  front  platform.  Some  of  them  se- 
eared  seats,  and  the  others  stood  np.  After  providing  for  them 
as  wed  as  he  could,  he  returned  to  the  front  platform.  The  car 
was  drawn  by  horses.  Shortly  after  the  car  started  it  struck  a 
switch,  and  plaintiff,  who  was  standing  with  his  back  against  the 
door,  was  thrown  to  the  pavement,  and  severely  injured.  Plaintiff 
iHonght  this  suit  to  recover  damages,  alleging  that  the  defendant 
was  guilty  of  negligence,  in  that  it  drove  and  propelled  the  cars 
without  any  notice  or  warning  to  plaintiff,  against  and  around  said 
switch.  Upon  the  conclusion  of  the  testimony  defendant's  coun- 
sel requested  the  court  to  instruct  the  jury  that  there  could  be  no 
reooveiy  by  plaintiff.  This  the  court  dedined  to  do,  but  said  the 
cause  **  would  be  submitted  to  the  jury  with  the  instruction  that, 
if  plaintiff  could  have  remained  in  the  car,  he  could  not  recov^; 
but  if  it  was  so  full  that  he  could  not  get  a  place  to  go  to  in  the  car, 
then  he  could  recover  ;  and  if  there  were  room  enough  for  him 
to  remain  in  the  car,  when  he  went  in,  it  was  his  duty  to  remain." 
After  the  judge  had  announced  his  conclusion  upon  the  law, 
neither  of  the  counsel  desired  to  make  any  argument  to  the  jury. 
The  court  thereupon  instructed  the  jury,  and  in  closing  said  to 
them  :  **  The  question  for  you  to  decide  is  simply  this :  When  he 
went  into  the  oar,  could  he  have  remained  in  there  t  That  is  to 
say,  was  there  room  enough  for  him  to  remain  there  without  going 
outside?  If  there  were  room  enough  to  remain  there,  and  he 
went  outside  voluntarily,  then  he  cannot  recover.  If  you  should 
find  that  there  was  not  room  enough  to  remain  there  ;  that  the 
car  was  full ;  that  he  could  not  stay  there ;  that  he  was  obliged 
to  stand  outside  to  get  carriage  —  then,  gentlemen,  yon  are  to 
consider  the  damages  he  has  suffered,  and  award  him  damages  for 
loss  of  services,  physician's  bill,  and  for  the  injury  that  has  be- 
fallen him."  Under  these  instructions,  the  jury  found  a  verdict 
of  no  cause  of  action. 

The  question  of  fact  submitted  to  the  jury  has  been  by  them 
decided  against  the  plaintiff.  The  jniy  could  not  well  have  found 
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other wise^  for  the  plaintiff's  own  witnesses  testified  that  there  was 
plenty  of  standing  room  inside.  Mrs.  Metcalf  testified  that  ^^  there 
was  no  difficulty  about  persons  standing  up  inside  the  car,  if  they 
desired  to ;  that  there  was  room  enough,  if  they  preferred  to 
stand  inside  to  outside."  Miss  Mary  Metcalf  testified  that  there 
was  plenty  of  standing  room  inside  when  plaintiff  went  out.  The 
car  was  supplied  with  straps  for  passengers  to  take  hold  of  when 
compelled  to  stand  up.  We  must,  therefore,  determine  the  de- 
fendant's liability  upon  the  fact  found  by  the  jury  that  the 
plaintiff  voluntarily  left  the  car  when  there  was  room  for  him  to 
ride  within  it,  and  voluntarily  stood  upon  the  platform. 

Is  the  company  liable  under  such  circumstances  for  negligently 
driving  its  car?     Defendant's  counsel  assert  the  plaintiff  left  a 
place  of  safety  inside  the  car,  and  voluntarily  chose  one  of  danger 
upon  the  platform,  and  that,  as  his  injury  was  due  in  part  to  the 
fact  that  he  voluntarily  took  that  position,  he  cannot  recover ; 
and  that  he  took  an  unnecessary  risk  is  evidenced  by  the  fact  that 
no  one  who  was  standing  within  the  car  was  injured.     They  also 
assert  that  the  law  recognizes  but  two  excuses  for  leaving  a  place 
of  safety  for  one  of  danger :  (1)  Where  a  party,  whether  erroneously 
or  not,  acted  under  the  reasonable  impulse  of  fear  produced  by 
another ;  and  (2)  where  one  has  tried  to  save  human  life,  when 
such  effort  did  not  amount  to   rashness,   neither   of  which   the 
plaintiff  can  of  course  make.     The  answer  to  the  questiou  depends 
entirely,  we  think,  upon  whether  or  not  it  is  negligence  per  se  to 
ride  upon  the  platform  of  a  street-car  when  one  may  ride  within* 
Whether  one  leaves  the  car,  after  entering,  to  ride  upon  the  plat- 
form, or  whether  he  steps  upon  the  platform  without  entering,  is 
of  no  consequence.     His  act  is  as  voluntary  in  the  one  case  as  in 
the  other,  and  the  same  rule  must  govern  both.      The  record  is 
entirely  silent  as  to  any  regulations  on  the  part  of  the  defendant 
in  this  report.     But  we  cannot  denude  ourselves  of  the  knowledge, 
which  is  alike  common  to  all,  that  passengers  are  constantly  riding 
upon  these  platforms  with  the  tacit  assent  of  the  defendant^  and 
without  any  protest,  notice,  or  regulation.     We  must,  therefore, 
determine  the  question  with  the  fact  before  us  that  his  use  of  the 
platforms  is  permitted  by  the  defendant  without  objection.      It  is 
recognized  as  dangerous  per  se  to  ride  upon  the  platform  of  the 
ordinary  steam  railway.     This  is  apparent  to  any  one,  and   the 
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difference  in  danger  between  riding  there  and  upon  the  platform 
of  the  street-ear  is  too  obvions  to  require  comment.  Anthorities 
diacusaing  the  question  afford  no  light  in  the  determination  of 
this.  In  the  presence  of  the  fact  that  passengers  are  permitted 
to  ride  upon  these  platforms  constantly,  can  courts  hold  them  to 
be  dangerous  jT^r  m/  If  the  railway  companies  considered  them 
dangerous  places,  would  they  not  take  some  means  to  notify 
passengers  not  to  ride  there,  or  to  inform  them  that  they  did  so 
at  their  own  risk  ?  It  is  certainly  reasonable  to  presume  that 
they  would.  That  they  do  not  consider  them  dangerous  is 
further  apparent  from  the  fact  that,  when  their  cars  are  full,  they 
Btop  them  to  take  on  more  passengers,  and  thus  invite  them  to 
ride  upon  the  platforms.  This  appears  to  be  their  constant  cus- 
tom. It  is  evident  that  the  public  do  not  consider  these  platforms 
places  of  danger  from  the  fact  of  their  constant  use.  It  is,  there- 
fore, difficult  to  see  upon  what  reasons  courts  can  hold  that  they 
are  dangerous,  and  that  persons  who  ride  there  assume  all  the  risk, 
and  thereby  relieve  such  companies  from  all  liability  except  for 
gross,  willful  and  wanton  misconduct.  CTnder  the  facts  shown 
by  this  record,  the  question  of  the  negligence  of  the  plaintiff,  as 
well  as  of  the  defendant,  belonged  to  the  jury  to  determine,  and 
should  have  been  submitted  to.them  under  the  proper  instructions. 
Such,  in  my  judgment,  is  the  rule  established  by  the  clear  weight 
of  authority.  Nolan  v.  Kailroad  Co.,  87  N.  Y.  63  ;  Maguire  v. 
Raaroad  Co.,  115  Mass.  239  ;  Eailway  Co.  v.  WaUing,  97  Penn. 
8t  55  ;  Meesel  v.  Railway  Co.,  8  Allen,  234;  Bums  v.  Railway 
Co.,  50  Mo.  189  ;  Railroad  Co.  v.  Renz,  55  Ga.  126 ;  Seigel  v.  Eisen, 
41  Cat.  Iu9.  This  is  not  in  conflict  with  the  case  of  Downey  v. 
Hendrie,  46  Mich.  498;  9  K.  W.  Rep'r,  828,  where  the  plaintiff 
went  through  the  car  to  the  front  platform  and  sat  on  the  driving- 
bar,  a  thin  iron  rail  not  exceeding  an  inch  in  thickness,  from 
which  he  fell  under  the  car.  We  have  no  doubt  of  the  correct- 
ness of  that  decision.  It  is  within  the  power  of  street-railway 
companies  to  prohibit  passengers  from  riding  upon  the  platforms, 
or  to  give  notice  that  those  who  ride  there  must  do  so  at  their 
own  risk,  or  to  limit  the  number  of  passengers  which  each  car 
ahall  carry,  and  to  require  them  to  ride  inside  the  cars.  Until 
they  adopt  some  such  regulations,  and  notify  the  public,  it  is  but 
reasonable  to  hold  them  liable  for  injuries,  resulting  from  their 
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own  negligent  acts,  to  their  patrons,  who  are  themselves  in  the 
exercise  of  reasonable  care,  whether  riding  npon  the  platforms 
or  within  the  cars.  Judgment  must  be  reversed,  with  costs,  and 
a  new  trial  ordered.     The  other  justioes  concarred.* 

1.  Oaxrlen  of  passeagera  — oontributory  negligence — riding  on  platform 
of  street  o«r. — ^For  a  general  treatment  of  the  question  of  contributory  negli- 
gence in  riding  on  the  platform  of  a  street  or  railroad  car,  see  Lehr  v.  Steio- 
wayife  Hunter's  Point  R.  Co.,  2  Am.  R.  R.  &  Corp.  Rep.  d40,  and  note  :  Balti- 
more, etc.,  Turnpike  Co.  y.  Casan,  8  Am.  R.  R.  &  Corp.  Rep.  224,  and  note. 
The  following  recent  decisions  are  noted  : 

In  an  action  against  a  street-railway  company  for  personal  injuries  it  ap- 
peared that  plaintiff,  a  boy  of  thirteen,  a  passenger  on  a  crowded  car,  sat  on 
the  front  platform,  with  his  feet  on  the  step,  and  his  knees  projecting  several 
inches  beyond  the  side  of  the  car,  and  was  struck  on  the  knees,  and  knocked 
under  the  car,  by  a  mortar-box  which  builders  had  placed  in  the  street  only  a 
few  inches  from  passing  cars.  Held,  tliat  a  compuldory  nonsuit  was  properly 
ordered  because  of  contributory  negligence  on  the  part  of  pUiintiff  and  abeence 
of  negligence  on  defendant's  part.  Butler  y.  Pittsburgh,  etc,  R.  Co.,  189 
Penn.  St.  105 ;  21  Atl.  Rep'r,  500. 

Plaintiff,  a  boy  fourteen  years  old,  was  a  passenger  on  one  of  defendant's 
street  cars.  The  car  was  crowded,  and  he  was  standing  on  the  front  platform 
leaning  against  the  dasher.  He  either  fell  off,  or,  as  he  claimed,  was  poshed 
off,  by  passengers  getting  off,  and  was  run  over.  Heid,  that  tiiere  was  no  error 
in  charging  tliat  defendant  was  not  liable  for  the  conduct  of  the  passengers  un- 
less it  was  unusual  and  disorderly,  and  could  have  been  prevented  by  the  per- 
sons who  had  charge  of  the  car  at  the  time.  Randall  v.  Frankford,  etc,  R.  Co., 
180  Penn.  St.  464 ;  22  Atl.  Rep'r,  680. 

Plaintiff,  a  boy  eight  years  of  age,  voluntarily,  and  without  the  knowledge 
of  the  conductor,  went  to  the  front  platform  of  a  horse-car  to  join  his  oompan* 
Ion.  The  conductor  opened  the  wicket  in  the  front  door,  and  asked  plaintiff's 
companion  for  his  fare,  and  upon  the  latter  stating  that  he  had  paid  his  fare 
on  another  car,  said  he  must  either  pay  or  get  off,  and  opened  the  door.  As  he 
did  BO,  plaintiff  stepped  with  one  foot  down  on  the  step  of  the  oar,  and  at- 
tempted to  get  off  backward.  The  driver  caught  him,  and  placed  him  back 
on  the  platform,  saying,  "Don't  you  get  off,  you  will  fall ;  "  but  almost  im- 
mediately, plaintiff  repeated  the  act,  and  was  either  thrown  off  or  jumped  off 
backward,  and  was  Injured.  Held,  that  there  was  no  evidence  of  negligenoe 
on  the  part  of  the  company.  Sandford  ▼.  Hestonville,  etc,  R.  Co.,  186  Penn. 
St.  84  ;  20  Atl.  RepV,  700. 

2.  Riding  or  being  on  the  platform  of  a  steam  railroad  oar. — In  an  action 
by  a  passenger  for  personal  injuries,  where  the  evidence  shows  that  plaintiff 
Htarted  into  another  car  to  get  water  while  the  train  was  moving  slowly,  bat 
stopped  a  mi  note  on  the  platform  to  talk,  and,  just  as  he  was  passing  on,  the 
ooupling^pin  broke,  and  the  cars  parted,  throwing  him  off,  it  is  error  to  direct 
a  nonsuit  on  the  ground  that  plaintiff  was  not  in  the  exercise  of  ordinary  care. 
Cotchett  V.  Savannah,  etc..  Ry.  Co..  84  Ga.  GST  :  11  S.  B.  Rep'r,  558. 

•  Beported  iu  iti  N.  v\r.  Uop'r,  Itf9. 
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A  ptMODger  on  defendant's  train  foaad  the  reu  eer  fall,  and  attempted  to 
paaa  to  the  nert  car.  The  dietan43e  between  the  plattorma  of  the  two  can  wa« 
abont  six  Inehea^  and  there  was  nothing  to  prevent  hev  Irom  stepping  from 
one  platfom^to  the  other  ;  bat,  withoat  looking,  she  placed  her  loot  on  the^ 
buffers  just  as  the  train  started,  and  her  foot  was  caught  and  injored*  She 
had  been  lame  for  ma^j  yean,  and  liad  often  traveled  on  this  train.  The  evi- 
dence also  showed  that  the  train  started  with  a  Jerk,  and  did  not  stop  as  long 
ma  asnal  at  that  place,  but  the  train  had  no  ftxed  time  to  stay  there,  or  for 
leaving.  Held,  that  plaintiff  was  goilty  of  oontribatory  negligence.  Snowden 
▼.  Boston  &  Me.  R.  Co.,  151  Mass.  990 ;  34  N.  E.  Bep'r,  40. 

Where  plaintiff  went  npon  the  plstform  of  the  car  as  the  train  was  nearing 
the  station,  with  a  view  to  alighting  before  the  train  stopped  and  was  thrown 
off  and  iigared  by  the  sudden  jerking  of  the  train,  it  was  held  he  was  guilty 
of  sach  contributory  negHgenoe  as  would  preclude  his  recovery.  Patterson  v. 
Central  R.,  etc.,  Co.,  85  Ga.  658  ;  11  S.  E.  Rep'r,  879. 

Where  plaintiff  was  on  the  platform  of  the  car  when  he  was  injured,  and 
testifies  that  be  went  there  because  he  fsared  that  some  aoeident  would  result 
from  the  unusual  speed  of  the  train,  and  intended  in  that  event  to  jump  into 
the  sand  on  the  side  of  the  road,  it  is  a  question  for  the  Jury  whether  his  ac- 
tion was  that  of  a  person  of  ordinary  care  and  prudence.  Mitchell  v.  Southern 
Pbc  B.  Co.,  87  Cal.  62 ;  25  Pac.  Rep'r,  245.  To  the  same  effect  is  Cody  v.  New 
Tdk,  eta,  B.  Go.,  2  Am.  R.  R.  &  Corp.  Rep.  618,  where  the  plaintiff,  fear* 
iag  an  accident,  went  into  the  baggage-car  and  stood  by  the  door  prepared  to 
jump  in  caao  his  fears  were  realised. 

Civil  Code  of  Califomia^  section  484,  absolving  railroad  companies  from  le- 
sponsibility  for  injuries  received  by  passengers  while  riding  on  the  platform  of  a 
car  in  violation  of  the  printed  and  posted  regulations  of  the  company  .does  not  ap- 
ply where  the  person  so  injured  went  upon  the  platform,  in  the  exercise  of  ordi- 
nary cue  and  prudence,  to  escape  the  consequences  of  an  accident  whieh  he 
feared  from  the  unusual  speed  at  which  the  train  was  running.  Mitchell  v. 
Southern  Pac.  By.  Co.,  87  Cal.  62  ;  25  Pac.  Rep'r,  245.  It  is  error  to  refuse  to 
admit  evidence  that  the  other  passengers  remained  seated  in  the  car  and  were 
not  injured,  as  their  actions  are  part  of  the  ret  getta,  and  tend  to  show  what 
they  legaided  as  prudent  condnoi  under  the  drenmstanoes.    Ibid. 
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<Suprem*  Ooort  of  MaaMohusetfti,  Feb.  97, 18Bl.y 
1.  MUTtTAL  BBRKFIT  flOCIBrrBB.     DbfBNDENT  FER80K8.     MeHBBB'S  FIAN- 

cnABBEUBFiCiABT.  Under  Aots  Massachusetts  1882,  chapter  195,  section  2, 
which  provides  that  mutual  benefit  societies  may  make  their  certificates  payable 
to  the  '  widows,  orphans  or  other  relatives  of  deceased  members,  or  any  persons 
dependent  npon  deceased  members,'*  a  certificate  may  be  made  payable  to  a 
BMmber's  ftanoeet  who  is  supported  partly  by  her  own  labor  and  partly  by 
VMBtmj  paid  her  by  sneh  member,  though  he  is  under  no  legal  obligation  to 
m!k»  sach  pajmentsi 
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d.  Changs  of  BSiraFiciABT.  Where  a  BodetT's  by-laws  provide  in  what 
way  the  beneficiary  maybe  changed,  an  attempt  by  the  member  to  change  the 
benefidaiy  by  will,  without  complying  with  the  leqairementa  of  the  by-laws, 
ia  inoperative.  • 

REPOET  from  supreme  judicial  court,  Suffolk  county,  W. 
A.  Field,  judge. 
Action  bj  the  heirs  of  John  J.  McOarthy,  deceased,  against 
the  New  England  Order  of  Protection  and  Sarah  Jane  Judge  on 
a  membership  certificate  issued  by  the  society  to  McCarthy  for  the 
benefit  of  Miss  Judge,  his  ficmoee.  The  society  admitted  its 
liability  on  the  certificate,  and  the  question  at  issue  was  as  to  the 
person  entitled  to  the  money. 

J.  A.  McOeough  for  plaintiffs.  E.  Avery  and  'P.  Webster 
for  defendant  Judge. 

Morton,  J.  The  statute  in  force  at  the  time  the  defendant 
corporation  was  organized  provides  that  ^'  a  corporation  organized 
for  any  purpose  mentioned  in  section  2  may,  for  the  purpose 
of  assisting  widows,  orphans  or  other  relatives  of  deceased  mem- 
bers, or  any  persons  dependent  upon  deceased  members,  provide 
in  its  by-law§  for  the  payment  by  such  member  of  a  fixed  sum, 
to  be  held  by  such  association  until  the  death  of  a  member  oc- 
curs, and  then  to  be  forthwith  paid  to  the  person  entitled  thereto." 
Acts  1882,  chap.  195,  §  2.  It  is  evident  from  the  language 
here  used  that,  while  widows,  orphans  or  other  relatives  may  be 
^'persons  dependent  upon''  a  deceased  member,  it  is  within  the 
contemplation  of  the  statute  that  a  person  may  be  dependent 
upon  a  deceased  member  who  is  not  a  widow,  or  orphan  or  rela> 
tive  of  such  member,  and  that  it  is  one  of  the  objects  of  the  stat- 
ute to  provide  that  such  persons  may  share  in  the  benefits  of  the 
association  which  may  be  organized  under  it.  The  purpose  seems 
to  have  been  to  provide  that  "  widows,  orphans  or  other  rela- 
tives," whether  dependent  or  not,  might  be  designated  as  bene- 
ficiaries, and  that  any  other  person  who  is  dependent  npon  a 
member,  although  not  a  widow,  or  orphan  or  other  relative, 
may  also  be  designated  by  him  as  a  beneficiary.  Acts  1877, 
chap.  204,  §1 ;  Pub.  St.,  chap.  115,  §  8;  Acts  1882,  chap.  196, 
%  2 ;  Acts  1888,  chap.  429,  §  8.  Nor  is  there  any  thing  in  the 
Statute  which  requires  that  the  dependent  person  should  be  le- 
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gallj  or  wholly  dependent  upon  a  member.  On  the  contrary, 
the  enumeration  of  the  claflses  of  persons  who  would  be  legally 
dependent  upon  a  member,  followed  by  a  phrase  distinctly  in- 
tended to  include  other  persons,  would  seem  to  establish  conclu- 
sively that  legal  dependency  was  not  the  test.  Nor  can  it  be 
justly  said  that  if  the  beneficiary  is  dependent  in  part  he  or  she 
is  not  dependent.  Oases  will  readily  occur  to  one  in  which  per- 
sons are  partly  supported  or  partially  assisted  by  others.  It 
-would  be  giving  an  unnecessarily  harsh  construction  to  a  statute 
which  the  court  has  said  should  be  construed  ^^  liberally,  and  in 
such  a  manner  as  to  carry  out  the  benevolent  purpose  sought  to 
be  provided  for,"  to  hold  that  such  cases  were  excluded  from  it. 
American  L^on  of  Honor  v.  Perry,  140  Mass.  680 ;  5  N.  E. 
Sep'r,  634.  Trivial  or  casual,  or,  perhaps,  wholly  charitable  as- 
sistance would  not  create  a  relation  of  dependency  within  the 
meaning  of  the  statute  or  by-laws.  Something  more  is  undoubt- 
edly required.  The  beneficiary  must  be  dependent  upon  the 
member  in  a  material  d^ree  for  support  or  maintenance  or  as- 
sistance, and  the  obligation  on  the  part  of  the  member  to  furnish 
it  must,  it  would  seem,  rest  upon  some  moral  or  legal  or  equi- 
table grounds,  and  not  upon  the  purely  voluntary  or  charitable 
impulses  or  dispositions  of  the  member.  American  Legion  of 
Honor  v.  Perry,  supra ;  Bac.  Ben.  Soc.,  §  261 ;  Ballou  v.  Qile, 
60  Wis.  614;  7  N.  W.  Kep'r,  561. 

Applying  these  considerations  to  the  case  before  us,  we  think 
it  is  clear  that  Miss  Judge  was  dependent  upon  McOarthy,  within 
the  meaning  of  the  statute  and  of  the  by-laws  of  the  corporation, 
both  at  the  time  when  the  certificate  was  taken  out  and  at  the 
time  of  his  death.  From  October,  1888,  up  to  the  time  of  his 
death  in  August,  1889,  she  received  from  him  weekly  from  $2 
to  $5  towards  her  support,  in  addition  to  her  own  wages,  which 
averaged  during  the  same  time  $4.38  per  week. 

The  sums  which  she  thus  received  from  him  contributed  in  a 
material  degree  to  her  maintenance.  The  chief  justice  who  heard 
the  case  found  as  a  fact  that  what  she  earned  at  Fleming's  per 
ireek  ^^  was  less  than  she  had  been  accustomed  to  earn  as  table 
g:irl,  and  less  than  she  conld  live  on  as  she  had  been  accustomed 
to  live,  and  less  than  she  could  comfortably  live  on,  and  that  the 
contributions  of  money  by  McOarthy  while  she  was  working  at 
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Fl^mmg's  were  leBBonMj  necoBsury  for  her  comfortable  aopport 
darijQg  that  time."  fie  d«o  found  that  MeOarthj's  *^  promise  to 
give  bar  money  w$»  nnderetood  by  both  to  have  been  made  and 
aooepted  beeame  they  were  engaged  to  each  other,"  though 
<^  neither  regarded  it  «3  an  independent  oontmot ; "  that  ^  she  waa 
under  no  obligation  to  remain  at  Fleming's  bnger  than  she 
wished ; "  and  tbat  ^^  she  wonld  not  hare  aecepted  money  from 
him,  and  be  would  not  have  given  it,  if  they  had  not  been  en- 
gaged," and  the  arraogement  was  made  with  '^  her  as  his  intended 
wife,  and  was  understood  to  be  conditional  and  d^>endent  upon 
that  relation."  The  fact  that  Miss  Jndge  was  the  a6lanced  wife 
of  McCarthy  would  not,  as  matter  of  law,  constitute  her  a  depend- 
ent upon  him  (American  Legion  of  Honor  v.  Perry,  140  Massu 
680 ;  5  N.  £.  BepV,  634),  and  tbe  statute  of  1890,  chapter  841,  was 
not  passed  till  after  the  certificate  was  issued,  and,  therefore,  does 
not  apply.  It  is  questionable,  too,  whether  McCarthy's  promise  to 
contribute  to  her  support  could  have  been  legally  enforced  by 
her.  But,  we  think,  in  view  of  tbe  relation  between  th^m,  she 
had  a  right  to  receive  and  de|>end  on  his  assistance^  and  that  ha 
was  under  a  moral  obligation,  after  prooufiing  it,  to  continue  to 
furnish  it.  She  in  fact  depended  on  it,  and  was  aided  by  it  for 
many  months,  and  down  to  his  death.  The  money  was  not  given 
by  him  nor  received  by  her  as  a  charity,  but  was  given  to  and  re* 
ceived  by  her  as  his  intended  wife--<^as  a  person  who  in  some  sort 
had  a  claim  upon  him.  And  whatever  his  legal  rights  may  have 
been,  it  plainly  was  not  expected  by  either  that,  so  long  as  the 
relation  between  them  continued,  his  assistance  wonld  be  refused 
or  withheld ;  and  so  her  dependence  on  him  had  a  certain  quality 
of  permanency,  and  was  not  casual  or  merely  temporary.  The 
fact  that  she  could  have  gone  back  to  her  employment  as  table 
girl  and  have  supported  herself,  as  she  had  been  accustomed  to  da 
before  going  to  work  at  Fleming^s,  and  the  fact  that  aince  Mc- 
Carthy's de^th  she  has  supported  herself,  cannot  affect  her  status 
at  the  time  of  his  death  and  at  the  time  when  the  certificate  waa 
taken  out  If  her  situation  since  McCarthy's  death  or  at  the 
time  of  the  trial  is  material,  it  would  seem  to  bo  disposed  of  by 
the  finding  of  the  chief  justice  that  ^^  the  money  payable  nnder  the 
policy  would  enable  her  to  live  much  more  comfortably  than  she 
can  without  it."    To  assist  dependent  persons  to  live  more  com- 
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iortably  after  the  death  of  a  member  is  clearly  one  of  the  porpoaaa 
for  which  a  benefit  o^tificate  may  be  isened. 

It  is  objected  that  at  the  time  of  McOarthy's  death  she  had 
ceased  to  be  dependent  upon  him.  Bat,  although  there  had  been 
aome  di£Eerenee  between  them  —  ^^  probably  a  lover's  qnarrdi/'  it 
is  said  —  and  his  feelings  had  for  the  time  being  become  alienated 
from  her,  it  is  expressly  foand  that  np  to  the  time  when  he  died 
he  had  not  absolntely  decided  to  break  the  engagement,  and  that 
the  engagement  was  not  broken  while  he  lived.  He  gave  her 
$3  on  the  Monday  night  before  he  died,  and  she  expeeled  to 
meet  him  again,  and  make  np  whatever  quarrel  they  had  had,  and 
'^  did  not  understand  that  the  engagement  had  been  broken,  or  that 
he  had  made  op  his  mind  to  break  if  Nor  does  it  appear,  nor 
can  we  infer,  that  he  intended  not  tocontribnte  any  longer  to  her 
support,  or  that  she  understood  that  she  was  not  to  depend  on  him 
any  longer.  Under  these  circumstances,  we  cannot  say  that  the 
relation  of  dependency  had  ceased  at  the  time  of  his  death.  It 
ia  also  urged  that  upon  gronnds  of  pablic  policy  Miss  Judge  is  not 
entitled  to  the  fund.  But  it  was  admitted  at  the  argument  on  all 
hands  that  the  relations  between  the  two  were  entirely  proper,  and 
-we  fail  to  see  any  thing  contrary  to  good  morals  or  public  policy 
in  her  claim  to  the  fund. 

The  attempt  of  McCarthy  to  dispose  of  the  fund  by  will,  and 
to  revoke  the  designation  of  Miss  Judge  as  the  beneficiary  under 
the  certificate,  was  wholly  ineffectual.  The  by-laws  of  the  defend* 
ant  corporation  pointed  out  the  mode  in  which  the  beneficiary  was 
to  be  changed  (if  at  all),  and  that  mode  was  not  followed.  Another 
beneficiary  could  be  substituted  only  in  the  manner  there  provided. 
Daniels  v.  Pratt,  143  Maw.  216;  10  TS.  E.  Kep'r,  1«6;  Elsey  v. 
Association,  142  Mass.  224 ;  7  N.  £.  Eep'r,  844.  We  think,  there* 
fore,  that  8arah  J.  Judge,  the  person  named  in  the  certificate,  is 
entitled  to  the  fund.     Decree  for  Sarah  J.  Judge.* 

MUTUAL  BBiSBFIT  SOCIETIES— RECENT  DECISIONS. 


1.  ftmMBMUifi  —  auuidamut  to  oomp«l  Moond  metginent. —  Where  the 
Iij-Uw8  of  a  maiaal  benefit  aesoeiation  provide  that  its  membeni  shall  be  aab- 
^•ct  to  bat  one  aaeeMmeat  for  each  death  lose*  and  one  aaeeesment  is  made 
fgom  which  only  part  of  the  amount  dae  on  a  certificate  la  paid,  fnandamu9 
^wfH  aoi  He  to  eompel  the  levj  of  another  aoaeoament  in  order  to  pay  the  bal* 

•  Beported  io  28  N.  B.  Bep*r,866;  153  Mass.  314. 
VOL.  IT.— 32 
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anee,  and  it  is  immaterial  in  that  regard  whether  the  first  assessment  was 
aaffleient  to  have  paid  the  claim  in  full  or  not.  People,  ex  rel.  Mejers,  ▼. 
Masonic  Guild,  etc.,  Assn.,  126  N.  Y.  615;  27  N.  E.  Rep'r,  1087. 

2.  Assessments —  fozfettnre  for  non-payment — ^notice. — ^The  members  of  the 
order  were  required,  by  its  constitution,  to  paj  specified  assessments  on  the 
death  of  a  member,f or  the  maintenance  of  the  beneficiary  fund,  and  bj  neg^lect  to 
make  payment  within  a  time  specified  a  member  ipto  facto  forfeited  his  rights 
under  the  beneficiary  contract.  Held,  that  notice  of  such  assessments  made 
upon  meml>er8  must  be  given  to  them  before  they  could  be  deemed  to  be  in 
default  for  non-payment.  Scheufier  v.  Grand  Lodge,  etc.,  45  Minn.  266;  47 
N.  W.  Rep'r,  799. 

3.  Assessments  notice  a  condition  of  forfeiture  for  nouppayment. — The 
constitution  and  by-laws  of  a  mutual  life  association  provided  that  the  mortu- 
ary assessments  upon  the  members  should  be  made  the  first  week-days  of 
February,  April,  June,  August,  October  and  December,  for  such  sum  as  was 
sufficient  to  meet  the  existing  claims  by  death,  and  that  a  member  filling  to 
receive  a*  notice  of  an  assessment  should  notify  the  home  office  of  that  fact; 
and  that  a  failure  to  pay  the  assessment  within  thirty  days  from  the  dates 
thereof  should  work  a  forfeiture  of  membership,  but  that  a  delinquent  mem- 
ber might  be  reinstated  within  one  year  upon  good  cause  shown,  satisfactory 
evidence  of  good  health,  and  payment  of  all  back  dues.  Plaintiff's  certificate 
stipulated  that  it  was  subject  to  the  constitution  and  by*laws,  and  provided  that 
^' a  notice  addressed  to  a  meml>er  at  his  post-office  address,  as  appearing  upon 
the  books  of  the  association,  *  *  *  shall  be  deemed  a  sufficient  notice."  The 
eerti6cate  was  to  become  void  If  any  of  the  payments  provided  for  were  not 
made  ''  when  due."  The  holder  of  a  certificate  failed  to  pay  a  June  nmiom 
ment  for  more  than  thirty  days,  and  plaintiff,  the  l>enefioiary,  averred  that  no 
notice  was  mailed  or  received,  while  defendant  alleged  that  it  was.  Held, 
that  if  no  notice  was  mailed  the  certificate  was  not  forfeited,  and  that  the 
question  whether  the  notice  was  mailed  or  not  was  properly  submitted  to  the 
Jury,  under  an  instruction  that,  if  it  was,  they  must  find  for  defendant.  Mu- 
tual Reserve  Fund  Life  Assn.  v.  Hamlin,  189  IT.  S.  297;  11  Sup.  Ct.  Bep'r,  614. 
The  duty  imposed  upon  the  insured  to  inform  the  company  of  his  failure  to 
receive  notice  of  an  assessment  was  not  made  a  condition  of  the  contract,  the 
non-performance  of  which  would  cause  a  forfeiture  of  membership.    Ibid. 

4.  Assessments — pajrment  by  check  sent  through  the  malls — delay — for- 
fiiitnre* — A  certificate  provided  that,  if  any  assessment  should  not  be  paid 
within  ten  days  after  notice  thereof,  at  the  office  of  the  company  in  Cincinnati, 
Ohio, the  certificate  should  be  void.  The  assured,  who  lived  in  Watertown,  N.  Y., 
was  notified  by  mail  that  an  assessment  was  due,  and  the  notice  contained  the 
following:  '*  Assessments  are  payable  at  this  office  in  cash,  by  sight  draft 
on  Cincinnati  or  New  York  banks,  money  order,  or  American  or  IT.  8.  Express 
Company  money  order,  payable  to,"  secretary.  The  assured,  however,  had 
already  paid  fifteen  separate  assessments  by  mailing  his  check,  and  no  objec- 
tion had  been  made  thereto;  and  in  this  instance  he  mailed  his  check  early 
enough  to  reach  Cincinnati  in  regular  course  of  mall  before  the  expiration  of 
the  ten  days,  but  it  was  not  received  in  time.  Held,  that  the  j  ury  were  warranted 
in  finding  that  this  method  had  been  acquiesced  in  by  the  company,  and  that 
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the  eortifleate  wu   not  forfeited.    Kenyon  ▼.  Knigbt  Templar  &  BiL  Mat. 
Aid' Ann..  132  N.  Y.  247;  25  N.  E.  Rep'r,  299. 

6.  Benefiduiee  — ohange  oL — ^Where  the  bj-lawB  of  a  mataal  benefit  aaso- 
cUtlon  proyide  that  the  benofidafy  in  anj  certificate  may  be  changed  bj  its 
surrender  and  tne  payment  of  a  fee,  whereupon  a  new  cert  ificate  would  issue 
to  the  new  beneficiary,  a  mere  indorsement  on  a  certificate  by  the  holder 
thereof  directing*payment  to  one  other  than  the  beneficiary  named  therein  is 
not  sufficient  to  entitle  such  other  to  reoeire  the  benefit.  Jinks  ▼.  Banner 
liodge,  189  Penn.  St.  414;  21  Atl.  Rep'r,  4. 

6.  Same. —  A  provision  in  a  certificate  of  membership  In  a  mutual  benefit 
association,  empowering  the  member  to  change  the  beneficiary  by  *'  writing 
filed  with  the  association/'  is  substantially  complied  with  by  the  member's 
-written  request,  filed  with  the  association,  to  substitute  his  executors,  named 
in  a  will  of  a  designated  date,  for  the  beneficiary  named  in  the  certificate,  and 
mn  indorsement  by  the  secretary  on  the  certificate  making  the  change.  Bow- 
man ▼.  Moore,  87  CaL  306  ;  25  Pac.  Rep'r,  409. 

7.  Beneficiaries — effsot  of  sabseqnent^iyJaws  as  to  persons  entitled  to 
iMnefits. —  A  member  of  a  mutual  aid  association  directed,  in  accordance  with 
its  laws,  that  a  benefit  of  $1,000  on  his  death  should  be  paid  to  his  uncle  and 
aunt.  He  afterward  married.  A  subsequent  amendment  of  the  laws  of  the 
SMSodation  provided  that  such  benefit  should  be  paid,  on  the  decease  of  a  mem- 
ber— First  to  the  widow ;  second,  to  the  children,  if  there  be  no  widow;  third, 
to  the  parents,  if  there  be  no  widow  or  children ;  and  empowered  a  member 
to  designate  any  beneficiary ;  provided,  that  he  must  leave  at  least  one-half 
thereof  to  the  widow,  if  there  be  one,  and.  If  not,  then  at  least  one-half  to  the 
children,  if  any.  The  member  thereafter  died,  leaving  a  widow,  without  hav- 
ing made  any  other  designation.  Held,  that  the  widow  took  the  whole  fund, 
as  the  designation  could  not  operate,  under  the  laws  as  amended,  not  even  to 
cot  down  her  right  to  one-half  of  the  fund.  Sanger  v.  Rothschild,  128  N.  Y. 
577 ;  26  N.  B.  Rep'r,  8. 

8.  Forfsiture — misrepresentation. —  An  application  for  an  insurance  cer- 
tificate contained  the  following  questions  and  answers:  *'  State  precise  nature  of 
iMisiness?  Importer  and  wholesale  dealer  in  wines  and  liquors.  Is  the  person 
engaged  in  any  way  In  the  retailing  of  alcoholic  liquors  ?  No  ;  keep  no  bar, 
and  sell  only  at  wholesale  ;  have  government  license  and  town  license."  The 
^vemment  license  gave  permission  to  sell  in  quantities  not  less  than  five 
f^allons,  while  the  town  license  allowed  sales  in  quantities  less  than  five  gal- 
lons, but  not  to  be  drank  on  the  premises.  It  appeared  that  the  applicant  sold 
bj  the  pint,  quart  and  bottle,  as  well  as  in  large  quantities,  but  not  to  be 
diank  on  the  premises.  Held,  that  the  question  whether  the  answers  In  the 
i^ypllcation  covered  such  sales  was  for  the  jury.  Kenyon  v.  Knights  Templar 
fit  M.  Mut.  Aid  Assn.,  122  N.  Y.  247 ;  25  N.  E.  Rep'r,  299. 

9.  SVxfeiture — misrepresentation  —  waiver  of  condition. — ^The  by-laws 
of  a  mutual  beneficiary  association  organized  under  Statute  Massachusetts 
1877,  chapter  204,  section  1  (Pub.  St.,  chap.  115,  §§  2,  8).  provided  that  only 
male  Roman  Catholics  between  the  ages  of  twenty  and  fifty-one  years  were 
eligible  to  membership.  The  application  of  decedent  which  designated  plain- 
tUT  as  his  beneficiary  described  him  as  about  forty-nine  years  old,  when  in 

he  was  over  fifty-one  years  old.     Held,  that  even  if  the  officers  of  the 
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by  tbe  Central  Transportation  Company,  a  corporation  of  Penn- 
aylvania,  against  Pnllman's  Palaoe-Car  Company,  a  corporation  of 
Illinois,  to  recover  the  sum  of  $198,000  dae  for  the  last  three* 
qaarters  of  the  year  ending  July  1,  1886,  according  to  the  terms 
of  an  indenture  of  lease  from  the  plaintiff  of  all  its  personal  prop- 
erty to  the  defendant,  dated  February  17, 1870,  and  set  forth  in 
full  in  the  dedaration.  The  defendant  filed  several  pleas,  one  of 
which  was  ^^  that  said  indenture  of  lease  was  void  in  law  as  be- 
tween the  parties  thereto,  for  the  want  of  authority  and  corporate 
power  on  the  part  of  the  parties  thereto  to  make  and  enter  into 
said  indenture  of  lease  ;  and  for  that  the  same  was  in  excess  and 
in  violation  of  the  charters  conferring  the  corporate  powers  on 
said  plaintiff,  and  of  the  purpose  of  their  incorporation." 

The  plaintiff  filed  a  replication^  traversing  the  averments  of 
this  plea.  The  plaintiff  was  originally  incorporated  December 
26,  1862,  by  a  certificate  or  charter,  made,  acknowledged,  recorded, 
and  filed  in  the  office  of  the  secretary  of  the  commonwealth,  as 
required  by  the  general  laws  of  Pennsylvania,  which  authorized 
companies  to  incorporate  themselves,  by  voluntary  act  of  the 
associates,  ^'  for  the  pnrpose  of  carrying  on  the  manufacture  of 
woolen,  cotton,  flax,  or  silk  goods,  or  of  iron,  paper,  lumber  or 
salt,"  or  ^^f^r  the  manufacture  of  articles  from  iron  and  other 
metala,  or  out  of  wood,  iron,  and  other  metals,"  within  the  state, 
for  a  term  not  exceeding  twenty  years ;  and  provided  that  every 
corporation  so  formed  might  by  its  corporate  name  purchase, 
hold  and  convey  real  or  personal  property,  "  necessary  or  conve- 
nient to  enable  the  said  company  to  carry  on  the  business  or  opera- 
tions named  in  such  certificate  ; "  and  that  its  stock,  property 
and  affairs  shoald  be  managed  by  a  board  of  directors,  a  majority 
of  whom  in  all  cases  should  be  stockholders  therein  and  citizens 
of  the  state ;  ^d  authorized  the  directors,  subject  to  the  revision 
and  approval  of  the  stockholders,  to.  make  such  by-laws  for  the 
management  and  disposition  of  its  stock  and  affairs,  *^  and  for 
carrying  on  all  kinds  of  business  within  the  object  and  purposes 
of  such  company ; "  and  forbade  the  company  to  use  any  part  of 
its  capital  stock  or  other  funds  in  the  purchase  of  stock  in  any 
other  corporation.  St.  Pa.,  April  7, 1849,  No.  368,  §§  1,  3, 4,  8 ; 
Id.,  April  1,  1853,  No.  186,  §  2,  In  accordance  with  the  require- 
ments of  those  statutes,  the  plaintiff's  certificate  of  incorporation 
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or  charter  stated  the  object  for  which  it  was  formed,  ^^  the  trans- 
portation of  passengers  in  railroad  cars  constructed  and  to  be 
owned  by  the  said  company  in  accordance  with  the  several  letters 
patent,"  four  in  all,  described  by  numbers  and  dates;  the  place 
where  its  chief  operations  were  to  bo  carried  on,  Philadelphia ; 
the  amonnt  of  its  capital  stock,  $200,000  ;  and  its  term  of  coo- 
tinoance,  twenty  years,  the  extreme  limit  allowed  by  the  statntea. 
By  a  special  act  of  the  l^islature  of  Pennsylvania  of  Febroary  9, 
1870,  No.  94,  entitled  **  An  act  to  extend  the  charter  of  the  Cen- 
tral Transportation  Company,,  to  empower  them  to  lease  their 
property  and  increase  their  capital  stock,"  the  plaintiff's  charter 
was  extended  for  ninety-nine  years  from  its  expiration ;  and 
''  said  company  are  hereby  empowered  to  enter  into  contracts 
with  corporations  of  this  or  any  other  state  for  the  leasing  or 
hiring  and  transfer  to  them,  or  any  of  them,  of  the  railway 
cars  and  other  pergonal  property,"  as  well  as  "  to  increase  their 
present  capital  stock  $200,000."  On  February  17,  1870,  eight 
days  after  the  passage  of  that  act,  the  indenture  sued  on  was  made 
by  and  between  the  plaintiff  and  the  defendant,  which  had  been 
incorporated  three  years  before,  with  a  capital  stock  of  $100,000, 
by  a  special  act  of  the  legislature  of  Illinois  of  February  22,  1867 
(declared  to  be  a  public  act),  ^'  to  manufacture,  constrnct  and  pur- 
chase railway  oars,  with  all  convenient  appendages  and  supplies 
for  persons  traveling  therein,  and  the  same  "  to  ^'  sell  or  use,  or 
permit  to  be  used,  in  such  manner  and  upon  such  terms  as  the 
said  company  may  think  fit  and  proper." 

The  indenture,  after  the  statement  of  the  names  of  the  parties, 
began  with  the  following  recitals :  "  Whereas,  tlie  parties  hereto 
are  engaged  in  the  business  of  manufacturing  railway  cars,  gener- 
ally known  as  sleeping-cars,  under  certain  patents  belonging  to 
them,  respectively,  and  of  hiring  the  same  to  railroad  companies 
under  written  contracts,  to  be  used  and  employed  on  and  over 
the  lines  of  the  road  of  said  railroad  companies,  and  receiving 
therefor  income  and  revenue  by  the  sale  to  passengers  of  the 
berths  and  accommodations  therein  ;  and  whereas,  the  demands  of 
the  public  for  increased  means  of  personal  comfort  and  conv^ 
nience  in  traveling,  of  avoiding  repeated  changes  of  cars  over  long 
routes  of  railroad,  the  necessity  for  affording,  at  fair  and  reason- 
able rates,  these  advantages,  which  cannot  be  extended  by  railroad 


Obntrai.  Tbaks.  Co.  v.  PuLLMAur  Palaob-Oab  Oo.        175 

oompanies  themselves,  require  that  every  possible  means  shonld 
be  adopted  to  meet  sach  demands  by  avoiding  the  inconvenience 
and  curtailing  the  expenses  incidental  to  the  maintenance  of  the 
business  management  and  organization  of  two  separate  corpora- 
tions." It  further  recited  that  the  parties  (professing  to  act  under 
the  powers  conferred  upon  them,  respectively,  by  the  special  acts 
of  the  legislatures  of  Pennsylvania  and  of  Illinois,  above  men- 
tioned) had  agreed  that  the  plaintiff  should  demise,  transfer  and 
set  over  to  the  defendant,  and  the  defendant  should  take,  all  the 
plaintiff's  railway  cars,  contracts,  patent-rights  and  personal  prop- 
erty. By  that  indenture,  accordingly,  the  plaintiff  ^'granted, 
demised,  transferred  and  set  over "  one  hundred  and  nineteen 
railway  sleeping-cars,  with,  their  equipment,  its  contracts  with  six- 
teen railroad  companies  (copies  of  which  were  annexed  to  and 
made  parts  of  the  indenture),  all  its  patent-rights  (an  assignment 
of  which,  including  the  four  specified  in  its  charter  and  thirteen 
others,  was  also  annexed  to  the  indentare  and  made  part  thereof), 
and  all  its  personal  property,  rights,  credits,  moneys  and  effects, 
rights  of  action,  money  due  and  to  become  due  from  licenses 
heretofore  granted,"  to  the  defendant,  its  successors  and  assigns, 
^^  to  have  and  to  hold  the  above-demised  property,  and  all  income, 
revenue  and  profit  to  be  derived  therefrom,"  for  the  term  of 
ninety-nine  years  from  January  1, 1870,  except  so  far  as 
the  contracts,  patents  and  licenses  should  expire  sooner ;  and 
the  plaintiff  expressly  covenanted  that  it  would  use  its  influ- 
ence to  obtain  renewals  or  new  contracts  in  the  defendant's 
name  from  the  railroad  companies;  and  that  ^Mt  shall  and 
will  not  engage  in  the  business  of  manufacturing,  using  or 
hiring  sleeping-cars"  while  the  indenture  should  remain  in 
force.  The  defendant,  on  its  part,  covenanted  to  pay  to 
the  plaintiff  annually  the  sum  of  $264,000,  in  equal  quarterly 
installments,  "during  the  entire  term  of  ninety-nine  years,"  un- 
less, upon  a  diminution  of  the  revenue  received  from  the  railroad 
companies,  the  indenture  should  be  declared  void  by  the  defend- 
ant, or  the  annual  sums  payable  by  the  defendant  be  reduced, 
as  therein  provided ;  also  to  pay  all  the  plaintiff's  debts  up  to  Jan- 
uary 1,  1870,  according  to  a  schedule  annexed,  by  which  they 
were  not  to  exceed  the  sum  of  $63,998.69,  that  being  the  amount 
of  cash  transferred  by  the  plaintiff  to  the  defendant ;  to  continue 
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and  carry  oo  the  biuinegB  ae  autfaomed  by  ito  charter,  during  the 
exifltenoe  of  the  aeedgiied  contraetB  or  other  like  co&tracts  with  the 
aame  railroad  companies ;  to  keep  in  repair  the  cars  and  their 
equipment,  and  to  renew  and  reconstruct  them  when  needful ; 
not  to  asngn  the  indentnre  without  the  plaintiff's  assent,  nor  to 
t^reate  any  li^i  or  mortgage  upon  the  property  that  should  impair 
the  plaintiff's  rights  under  the  indenture ;  that,  upon  the  defend- 
ant's failure  to  make  any  quarterly  payment  for  thirty  days  after 
due,  the  plaintiff  might  avoid  the  indenture,  and  thereupon  the 
defendant  should  surrender  the  cars  and  equipment,  assign  to  the 
plaintiff  the  contracts  with  the  railroad  companies  and  any  unex- 
pired patent-rights,  and  cease  to  run  or  employ  cars  on  the  same 
lines  of  railroad ;  and,  at  the  end  of  the  ninety-nine  years,  to  de- 
liver to  the  plaintiff  the  cars  and  equipment  in  good  order,  and 
assign  to  the  plaintfff  any  unexpired  contracts  with  those  railroad 
companies. 

At  the  trial,  in  May,  1888,  the  plaintiff  offered  in  evidence  its 
original  charter,  the  statute  of  Pennsylvania  of  February  9, 1870, 
and  the  indentnre  of  February  17,  1870,  as  well  as  evidence  tend- 
ing to  show  that  the  defendant,  under  that  indenture,  entered  into 
possession  of  the  plaintiff's  property,  and  continued  in  possession 
during  the  period  covered  by  the  declaration.     To  the  admission 
of  all  this  evidence  the  defendant  objected,  ^^  on  the  ground  that 
it  was  beyond  the  power  of  either  corporation  to  make  the  con- 
tract;  and  also  because  it  was  null  and  void  by  reason  of  its  being 
in  restrunt  of  trade,  and  against  public  policy  as  preventing  com- 
petition."    The  court  sustained  the  objection,  and  exdnded  the 
evidence,  and  the  plaintiff  excepted.     The  plaintiff  then   offered 
to  prove,  in  addition  to  the  above  evidence,  that  in  pursuance  of 
the  indenture  of  February  17,  1870,  the  plaintiff's  cars,  contracts, 
and  patent-rights  were  delivered  to  the  defendant,  and  continued 
in  its  possession  under  the  indenture,  and  the  defendant  insisted 
on  retaining  them  until  Jnly  1,  1886,  and  the  defendant  then  for 
the  first  time  tendered  them  to  the  plaintiff,  and  declared  the  in- 
denture void,  in  accordance  with  its  provisions.      The  defendant 
objected  to  this  evidence ;  the  court  sustained  the  objection,  and 
excluded  the  evidence;  and  the  plaintiff  excepted.     The  defend- 
ant thereupon  moved  for  a  nonsuit,  and  the  court  granted    the 
motion,  and  ordered  a  nonsuit,  and  refused  a  motion  of  the 
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plaintifE  to  take  it  off ;  and  the  plaintiff  again  excepted.  A  judg- 
ment of  nonsuit  was  entered  m»ordinglj,  and  the  plaintiff  ten- 
dered a  bill  of  exceptions,  which  was  allowed  by  the  court,  and 
sued  out  this  writ  of  error. 

J.  O.  Johnson  for  plaintiff  in  error.  Sdwd.  8*  Isham  and 
Wayne  Mao  Veagh  for  defendant  in  error. 

Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  principal  defense  in  this  case,  duly  made  by  the  defendant, 
by  formal  plea,  as  well  as  by  objection  to  the  plaintiff's  evidence, 
and  sustained  by  the  circuit  court,  was  that  the  indentnre  of  lease 
sued  on  was  void  in  law,  becanse  beyond  the  powers  of  each  of 
the  corporations  by  and  between  whom  it  was  made.  There  is  a 
preliminary  question  of  practice,  arising  out  of  the  manner  in 
which  the  case  was  disposed  of  below,  which  is  deserving  of  notice, 
although  not  mentioned  by  counsel  in  argument.  The  circuit 
court,  in  ordering  a  nonsuit  because  in  its  opinion  the  evidence 
offered  by  the  plaintiff  was  insufficient  in  law  to  maintain  the  action, 
acted  in  accordance  with  the  statute  of  Pennsylvania,  which  pro- 
vides that  ^^  it  shall  be  lawful  for  the  judge  presiding  at  the  trial 
to  order  a  judgment  of  nonsuit  to  be  entered,  if  in  his  opinion  the 
plaintiff  shall  have  given  no  such  evidence  as  in  law  is  sufficient 
to  m  lintain  the  action,  with  leave,  nevertheless,  to  move  the  court 
in  bane  to  set  aside  such  jud^rment  of  nonsuit;  and,  in  ca^^e  the 
said  court  in  banc  shall  refuse  to  set  aside  the  nonsuit,  the  plaintiff 
may  remove  the  record  by  writ  of  error  into  the  supreme  court 
for  revision  and  review,  in  like  manner  and  with  like  effect  as  he 
might  remove  a  judgment  rendered  against  him  upon  a  demurrer 
to  evidence."  St.  Pa.,  March  11, 1836,  §  7;  Id.,  March  11,  1875, 
§  1 ;  2  Pnrd.  Dig.  (11th  ed.),  pp.  1362, 1363.  Under  that  statute, 
as  expounded  by  Chief  Justice  Gibson,  the  judge  can  order  a  non- 
suit, only  when  all  the  evidence  introduced,  with  every  inference 
of  fact  that  a  juiy  might  draw  from  it  in  favor  of  the  plaintiff, 
appears  to  be  insufficient  in  matter  of  law  to  sustain  a  verdict ; 
and  the  defendant's  motion  for  a  nonsuit  is  equivalent  to  a  de- 
murrer to  evidence,  differing  only  in  the  judgment  thereon  not 
being  a  final  determination  of  the  rights  of  the  parties,  for  if  it  is 
VOL.  IV.— 23 
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in  favor  of  the  plaintifi  the  case  mast  be  submitted  to  the  jury, 
and  if  in  favor  of  the  defendant  it  is  no  bar  to  a  new  action.  Smyth 
V.  Craig,  3  Watts  &  S.  14 ;  Fleming  v.  Insurance  Co.,  Brightly 
N.  P.  102 ;  Bournonville  v.  Goodall,  10  Penn.  St.  138.  It  is  true 
that  a  plaintiff,  who  appears  by  the  record  to  have  voluntarily 
become  nonsuit,  cannot  sue  out  a  writ  of  error.  U.  S.  v.  Evans, 
6  Cranch,  280 ;  Evans  v.  Phillips,  4  Wheat.  73 ;  Cossar  v.  Reed, 
17  Q.  B.  540.  But  in  the  case  of  a  compulsory  nonsuit  it  is  other- 
wise;  and  a  plaintiff,  against  whom  a  judgment  of  nonsuit  has 
been  rendered  without  his  consent  and  against  his  objection,  is  en- 
titled to  relief  by  writ  of  error.  Elmore  v.  Qrymes,  1  Pet.  469 ; 
Strother  v  Hutchinson,  4  Bing.  N.  C.  83 ;  5  Scott,  346 ;  6  Dow. 
238 ;  Yoorhees  v.  Coombs,  33  N.  J.  Law,  482.  There  are  many 
eases  in  the  books  in  which  this  court  has  held  that  a  court  of  the 
United  States  had  no  power  to  order  a  nonsuit  without  the  plain 
tiff's  acquiescence.  Elmore  v.  Qrymes,  above  cited;  Crane  v. 
Morris,  6  Pet  698,  609 ;  Silsby  v.  Foote,  14  How.  218 ;  Castle 
y.  BuUard,  23  How.  172,  183.  Yet,  instead  of  overruling,  upon 
that  ground  alone,  exceptions  to  a  refusal  to  order  a  nonsuit,  this 
court,  more  than  once,  has  considered  and  determined  questions 
of  law  upon  the  decision  of  which  the  nonsuit  was  refused  in  the 
court  below.  Crane  y.  Morris  and  Castle  v.  Bullard,  above  cited. 
The  difference  between  a  motion  to  order  a  nonsuit  of  the 
plaintiff  and  a  motion  to  direct  a  verdict  for  the  defendant  is,  as 
observed  by  Mr.  Justice  Field,  delivering  a  recent  opinion  of  this 
court,  '^rather  a  matter  of  form  than  of  substance,  except  [that] 
in  the  case  of  a  nonsuit  a  new  action  may  be  brought,  whereas 
in  the  case  of  a  verdict  the  action  is  ended,  unless  a  new  trial  be 
granted,  either  upon  motion  or  upon  appeal.^'  Oscauyan  v. 
Arms  Co.,  103  U.  S.  261,  264.  Whether  a  defendant  in  an  ac- 
tion at  law  may  present  in  the  one  form  or  in  the  other,  or  by 
demurrer  to  the  evidence,  the  defense  that  the  plaintiff,  upon  his 
own  case,  shows  no  cause  of  action,  is  a  question  of  ''  practice, 
pleadings  and  forms  and  modes^of  proceeding,^'  as  to  which  the 
courts  of  the  United  States  are  now  required  by  the  act  of  congress 
of  June  1,  1872,  chapter  256,  section  5  (17  St.  197),  re-enacted  in 
section  914  of  the  Revised  Statutes,  to  conform,  as  near  as  may 
be,  to  those  existing  in  the  courts  of  the  state  within  which  the 
trial  is  had.    Sawin  v.  Kenny,  93  U.  S.  289 ;  Ex  parte  Boyd, 
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105  U.  S.  647 ;  Ohateaugay  Ore,  etc.,  Co.,  Petitioner,  128  U.  S. 
644 ;  9  Sup.  Ct.  RepV,  150 ;  Glenn  v.  Summer,  132  U.  S.  152, 
156  ;  10  Sup.  Ct.  Eep'r,  41. 

It  is  donbtlesB  within  the  authority  of  the  presiding  judge,  and 
is  often  more  convenient,  in  order  to  prevent  the  case  from  being 
brought  up  in  such  a  form  that  the  judgment  of  the  court  of  last 
resort  will  not  finally  determine  the  rights  of  the  parties,  to  adopt 
the  course  of  directing  a  verdict  for  the  defendant  and  entering 
judgment  thereon.  But  the  judgment  of  nonsuit,  being  a  final 
judgment  disposing  of  the  particular  case,  and  rendered  upon  a 
ruling  in  matter  of  law  duly  excepted  to  by  the  plaintiff,  is  sub- 
ject to  be  reviewed  in  this  court  by  writ  of  error.  It  was,  there- 
fore, rightly  assumed  by  the  counsel  of  both  parties  at  the  argu- 
ment that  the  only  question  to  be  determined  is  of  the  correctness 
of  the  ruling  sustaining  the  defense  of  y^a  vireSy  independently 
of  the  form  in  which  that  question  was  presented  and  disposed  of. 
Upon  the  authority  and  the  duty  of  a  corporation  to  exercise  the 
powers  granted  to  it  by  the  legislature,  and  those  only,  and  upon 
the  invalidity  of  any  contract,  made  beyond  those  powers,  or  pro- 
riding  for  their  disuse  or  alienation,  there  is  no  occasion  to  refer 
to  decisions  of  other  courts,  because  the  judgments  of  this  court, 
especially  those  delivered  within  the  last  twelve  years  by  the 
late  Mr.  Justice  Miller,  afford  satisfactory  guides  and  ample 
illustrations. 

The  earliest  case  in  this  court  which  touches  the  subject  is  Bail- 
road  Co.  V.  Winans,  decided  at  December  term,  1854,  in  which  a 
railroad  corporation  unsuccessfully  tried  to  escape  liability  for  an 
unlicensed  use  of  the  plaintiff's  patent  in  cars  run  over  its  road, 
upon  the  ground  that  the  cars  were  constructed,  owned  and  used 
by  another  corporation  under  a  contract  with  the  defendant.  Mr. 
Justice  Campbell,  delivering  judgment,  said :  ^'  Important  fran- 
chises were  conferred  upon  the  corporation  to  enable  it  to  provide 
the  facilities  to  communication  and  intercourse  required  for  the 
public  convenience.  Corporate  management  and  control  over  these 
were  prescribed,  and  corporate  responsibility  for  their  insuflBciency 
provided,  as  a  remuneration  to  the  community  for  their  grant. 
The  corporation  cannot  absolve  itself  from  the  performance  of  its 
obligations,  without  the  consent  of  the  legislature."  17  How.  30,  39. 

In  Pearce  v.  Railroad  Co.,  at  December  term,  1858,  it  was 


180    Obktral  T&A^irs.  Co.  v.  Pullman  Palaob-Gab  Co. 

adjndged  that  two  corporations,  chartered  bj  the  state  of  Indiana 
to  construct  and  manage  distinct,  though  connecting,  railroads, 
had  no  power  to  consolidate  thenouselves  into  one  corporation,  or 
to  establish  a  connecting  steamboat  line  on  the  Ohio  river,  and, 
therefore,  were  not  liable  to  be  sned  upon  a  promissory  note  which 
they  had  given  in  payment  for  a  steamboat.  The  same  justice, 
in  delivering  the  opinion  of  the  court,  stated  the  reasons  for  the 
decision  as  follows :  "  The  rights,  duties  and  obligations  of  the 
defendants  are  defined  in  the  acts  of  the  legislature  of  Indiana 
under  which  they  were  organized,  and  reference  must  be  had  to 
these,  to  ascertain  the  validity  of  their  contracts.  They  empower 
the  defendants,  respectively,  to  do  all  that  was  necessary  to  con- 
struct and  put  in  operation  a  railroad  between  the  cities  which 
are  named  in  the  acts  of  incorporation.  There  was  no  authority 
of  law  to  consolidate  these  corporations,  and  to  place  both  under 
'the  same  management,  or  to  subject  the  capital  of  the  one  to 
answer  for  the  liabilities  of  the  other ;  and  so  the  courts  of  Indiana 
have  determined.  But,  in  addition  to  that  act  of  illegality,  the 
managers  of  these  corporations  established  a  steamboat  line  to 
run  in  connection  with  the  railroads,  and  thereby  diverted  their 
capital  from  the  objects  contemplated  by  their  charters,  and  ex- 
posed it  to  perils  for  which  they  afforded  no  sanction.  Now, 
persons  dealing  with  the  managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon  their  authority  by  the  act 
of  incorporation.  Their  powers  are  conceded  in  consideration  of 
the  advantage  the  public  is  to  receive  from  their  discreet  and 
intelligent  employment,  and  the  public  have  an  interest  that  neither 
the  managers  nor  stockholders  of  the  corporations  shall  transcend 
their  authority."   21  How.  441-443. 

In  Zabriskie  v.  Railroad  Co.,  at  December  term,  1869,  this 
court,  again  speaking  by  the  same  justice,  while  affirming  and 
acting  on  the  principle  that  a  corporation  may  be  bound  by  the 
conduct  and  representations  of  its  directors  in  ^' those  cases  in 
which  a  corporation  acts  within  the  range  of  its  general  authority, 
but  fails  to  comply  with  some  formality  or  regulation  which  it 
should  not  have  neglected,  but  which  it  has  chosen  to  disr^rd," 
took  the  precaution  to  observe :  "  This  principle  does  not  impugn 
the  doctrine  that  a  corporation  cannot  vary  from  the  object  of  its 
creation,  and  that  persons  dealing  with  a  company  must  take  no- 
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tioe  of  wfaateyer  is  oontained  in  the  law  of  their  organization. 
This  doctrine  has  been  constantlj  affirmed  in  this  oonrt"  23 
How.  381,  398. 

In  Thomas  v.  Bailroad  Co.,  101  U.  8.  71,  decided  at  October 
term,  1879,  it  was  adjadged  that  a  lease  for  twenty  years  by  a 
railroad  corporation  of  its  railroad,  rolling  stock  and  franchises^ 
in  consideration  of  being  paid  one-half  of  the  gross  sums  collected 
from  the  operation  of  the  road  by  the  lessees  dnring  the  term,  and 
reserving  to  the  lessor  a  right  to  terminate  the  lease  and  retake 
possession  of  the  road  at  any  time,  paying  to  the  lessees  the  value 
of  the  unexpired  term,  was  void ;  and  that  the  corporation,  npon 
tarminating  the  lease  and  resnming  possession  when  the  lessees 
had  been  in  possession  five  years,  and  the  accounts  of  the  parties 
for  those  years  had  been  adjusted  and  paid,  was  not  liable  to  an 
action  by  the  lessees  to  recover  the  value  of  the  unexpired  term ; 
and  Mr.  Justice  Miller,  in  the  course  of  delivering  judgment,  said : 
^'  The  authority  to  make  this  lease  is  placed  by  counsel  primarily 
in  the  following  language  of  the  thirteenth  section  of  the  com- 
pany's charter :  ^  That  it  shall  be  lawful  for  the  said  company,  at 
any  time  during  the  continuance  of  its  charter,  to  make  contracts 
and  engagements  with  auv  other  corporation,  or  with  individuals, 
for  the  transporting  or  conveying  any  kinds  of  goods,  produce, 
merchandise,  ireight  or  passengers,  and  to  enforce  the  fulfillment 
of  such  contracts.'  This  is  no  more  than  saying :  ^  You  may  do 
the  business  of  carrying  goods  and  passengers,  and  may  make  con- 
tracts for  doing  that  business.  Such  contracts  you  may  make  with 
any  other  corporation  or  with  individuals.'  No  doubt  a  contract 
bj  which  the  goods,  received  from  railroad  or  other  carrying  com- 
panieSf  should  be  carried  over  the  road  of  this  company,  or  by 
irhich  goods  or  passengers  from  this  road  should  be  carried  by 
other  railroads,  whether  connecting  immediately  with  them  or 
not,  are  within  this  power,  and  are  probably  the  main  object  of 
the  dause.  But  it  is  impossible,  under  any  sound  rule  of  con- 
struction, to  find  in  the  language  used  a  permission  to  sell,  lease 
or  transfer  to  others  the  entire  road,  and  the  rights  and  franchises 
of  the  corporation.  To  do  so  is  to  deprive  the  company  of  the 
power  of  making  those  contracts  which  this  clause  confers,  and  of 
performing  the  duties  which  it  implies."  Id.  80.  '^  The  author- 
ity to  build  a  railroad,  and  to  contract  for  carrying  passengers  and 


Ig2    Obntbal  Tbans.  Oo.  v.  Pullkak  Palaos-Oas  Go. 

goods  over  it  and  other  roads,  is  uo  anthority  to  lease  it,  and  with 
the  lease  to  part  with  all  its  powers  to  another  company  or  to  in- 
dividuals." Id.  81.  ^^The  powers  of  corporations  oi^nized 
under  legislative  statutes  are  such,  and  such  only,  as  those  statutes 
confer.  Conceding  the  rule  applicable  to  all  statutes,  that 
what  is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it 
remains  that  the  charter  of  a  corporation  is  a  measure  of  its 
powers,  and  that  the  enumeration  of  these  powers  implies  the  ex- 
dnsion  of  all  others."  Id.  82.  ''There  is  another  principle  of 
equal  importance,  and  equally  conclusive  against  the  validity  of 
this  contract,  which,  if  not  coming  exactly  within  the  doctrine  of 
idtra  vires  as  we  have  just  discussed  it,  shows  very  clearly  that 
the  railroad  company  was  without  the  power  to  make  such  a  con- 
tract. That  principle  is  that  where  a  corporation,  like  a  railroad 
company,  has  granted  to  it  by  charter  a  franchise  intended  in 
large  measure  to  be  exercised  for  the  public  good,  the  due  per- 
formance of  those  functions  being  the  consideration  of  the  publie 
grant,  any  contract  which  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes,  without  the  consent  of  the 
state,  to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the  harden  which  it  imposes^ 
is  a  violation  of  the  contract  with  the  state,  and  is  void,  as  against 
public  policy."  Id.  83.  It  was  also  held  in  that  case  that  the 
lease  was  not  made  valid  by  a  subsequent  act  of  the  legislatura, 
regulating  the  rates  of  fares  and  freights  to  be  charged  by  '^  the 
directors^  lessees  or  agents  of  said  railroad, "  the  court  saying  • 
''  It  is  not  by  such  an  incidental  use  of  the  word  '  lessees,'  in  an 
effort  to  make  sure  that  all  who  collected  fares  should  be 
bound  by  the  law,  that  a  contract  unauthorized  by  the  charter, 
and  forbidden  by  public  policy,  is  to  be  made  valid,  and  ratified 
by  the  state."     Id.  85. 

In  Branch  v.  Jessup,  Mr.  Justice  Bradley,  delivering  judgment^ 
said :  ''Generally,  the  power  to  sell  and  dispose  has  reference 
only  to  transactions  in  the  ordinary  course  of  business  incident  to 
a  railroad  company  ;  and  does  not  extend  to  the  sale  of  the  rail- 
road itself,  or  of  the  franchises  connected  therewith.  Outlyin^^ 
landSf  not  needed  for  railroad  uses,  may' be  sold.  Machinery  and 
other  personal  property  may  be  sold.  But  the  road  and  franchises 
are  generally  inalienable ;  and  they  are  so,  not  only  because  they 


OSNTRAX  T&AK8.  Oo.   V.   PULLHAK  PaLAOB-OaB  Oo«      Jgg 

are  reqnired  by  legislative  grant,  or  in  the  exercise  of  special  an* 
thority  given ,  for  the  specific  purposes  of  the  incorporating  act| 
but  becanse  they  are  essential  to  the  fulfillment  of  those  purposes ; 
and  it  would  be  a  dereliction  of  the  duty  owed  by  the  corporation 
to  the  state  and  to  the  public  to  part  with  them."  And  a  lease 
from  one  railroad  corporation  to  another  was  upheld  in  that  case^ 
only  because  the  lessor  had  by  its  charter  express  authority,  not 
only  to  purchase,  hold  and  convey  property,  real  and  personal,  and 
to  connect  its  road  with  any  other  road,  but  also  to  incorporate 
its  stock  with  that  of  any  other  company,  which,  it  was  observed, 
**  contemplates  not  only  the  possible  transfer  of  the  railroad  and 
its  francbises  to  another  company,  but  even  the  extinguishment 
of  the  corporation  itself,  and  its  absorption  into  a  different  organ- 
ization. The  greater  power  of  alienating  or  extinguishing  all  its 
franchises,  including  its  own  being  and  existence,  contains  the 
leaser  power  of  alienating  its  road,  and  the  franchises  incident 
thereto,  and  necessary  to  its  operation.  Its  power  of  alienation 
and  sale  extends  to  a  class  of  subjects  to  which  it  does  not  ordi* 
narily  apply."  106  IT.  S.  468,  478,  479 ;  1  Sup.  Ct.  Rep'r,  496. 
In  Pennsylvania  B.  Oo.  v.  St.  Louis,  etc.,  S.  Oo.,  the  same 
principles  were  reafiirmed ;  and  the  court,  again  speaking  through 
3Cr.  Justice  Miller,  after  referring  to  some  of  the  previous  de-^ 
cisions  on  the  subject  in  this  and  other  courts,  stated,  '^  as  the  just 
result  of  these  cases  and  on  sound  principle,  that  unless  specially 
aathorized  by  its  charter,  or  aided  by  some  other  legislative  action^ 
a  railroad  company  cannot,  by  lease  or  any  other  contract,  turn 
over  to  another  company,  for  a  Ipng  period  of  time,  its  road  and 
all  its  appurtenanceSi  the  use  of  its  franchises,  and  the  exercise  of 
its  powers ;  nor  can  any  other  railroad  company,  without  similar 
authority,  make  a  contract  to  receive  and  operate  such  road,  fran* 
chises  and  property  of  the  first  corporation  ;  and  that  such  a  con- 
tract is  not  among  the  ordinary  powers  of  a  railroad  company, 
and  is  not  to  be  presumed  from  the  usual  grant  of  powers  in  a 
lailroad  charter."  In  that  case  it  was  held  that  a  lease  for  ninety* 
nine  vears  of  a  railroad  in  Illinois  and  Indiana  from  a  railroad 
corporation  of  Illinois  to  a  railroad  corporation  of  Indiana,  whose 
road  connected  with  the  road  leased,  was  within  the  authority 
conferred  on  the  lessor  by  the  statute  of  Illinois,  which  em* 
powered  all  railroad  corporations  of  that  state  to  make ''  contracts 
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and  amngements  widi  each  other,  and  with  railroad  oorporatioiia 
of  other  atatea,  for  leaaiiig  or  ranning  their  roada,  or  any  part 
thereof ; "  yet  was  nnkwf ol  and  void,  beeaoae  beyond  die  an- 
thority  conferred  npon  the  leasee  by  the  statute  of  Indiana,  em- 
powering any  railroad  corporation  of  that  state,  whose  road  con- 
nected with  a  railroad  in  an  adjoining  state,  *^  to  make  saoh 
contracts  and  agreements  with  any  such  road  constmcted  in  an 
adjoining  state,  for  the  transportation  of  freight  and  passengers^ 
or  for  the  nse  of  its  said  road,  as  to  the  board  of  directors  may 
seem  proper ; ''  the  court  saying  that  it  oonld  not  ^^  see  in  this 
provision  any  authority  to  make  contracts  beyond  those  which 
relate  to  forwarding  by  one  company  the  passengers  and  freight 
of  another,  on  terms  to  be  agreed  on,  and  possibly  for  the  use  of 
the  road  of  one  company  in  running  the  cars  of  the  other  over  it 
to  its  destination  without  breaking  bulk.''  118  XT.  8.  290,  809, 
812,  680 ;  6  Sup.  Ct.  Rep'r,  1094;  7  Sup.  Ct.  Eep'r,  24.  In 
another  case,  decided  about  the  same  time,  the  same  justice,  in 
delivering  an  opinion  by  which  a  corporation  was  held  to  be  liable 
for  a  tort  done  by  its  agents  in  the  course  of  its  business  and  of 
their  employment,  although  in  excess  of  its  powers,  observed : 
^'  The  qnestion  of  the  liability  of  corporations  on  contracts  which 
the  law  does  not  authorize  them  to  make,  and  which  are  wholly 
beyond  the  scope  of  their  powers,  is  governed  by  a  different 
pri!)ciple.  Here  the  party  dealing  with  the  corporation  is  under 
no  obligation  to  enter  into  the  contract.  No  force  or  restraint  or 
fraud  is  practiced  on  him.  The  powers  of  these  corporations  are 
matters  of  public  law,  open  to  his  examination,  and  he  may  and 
must  judge  for  himself  as  to  the  power  of  the*corporation  to  bind 
itself  by  the  proposed  agreement."  Salt  Lake  City  v.  HoUister^ 
118  U.  8.  256,  263;  6  Sup.  Ct.  Rep'r,  1055. 

In  Willamette  Woolen  Mannf  g  Co.  v.  Bank  of  British  Col- 
umbia, 119  IT.  S.  191;  7  Sup.  Ct.  Rep'r,  187,  cited  for  the  plain- 
tiff, a  corporation  chartered  "  for  the  purpose  of  creating  and  im- 
proving water-power  and  privileges,"  and  authorized  to  bring^ 
water  from  a  river,  was  also  expressly  authorized  by  its  charter  to 
"use,  rent  or  sell"  ''the  exclusive  right  to  the  hydraulic  power 
and  privileges  created  by  the  water"  so  taken,  and  for  that  reason 
only  was  held  by  this  court,  speaking  by  the  same  justice,  to  have 
the  power  to  mortgage  such  right,  power  and  privileges.  In  Greea 
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Bay  &  H  R.  Ck).  y.  Union  Steamboat  Co.,  107  U.  8.  98 ;  2  Snp. 
Ct.  Bep^r,  221,  and  in  Pittfiborgh,  etc.,  By.  Oo.  v.  Keokuk  &  H. 
Bridge  Co.,  131  U.  &  871,  884;  9  Snp.  Ct.  Bep'r,  770,  the  general 
doctrine  of  ultra  ifiresj  ae  established  by  earlier  decisions,  was  af- 
firmed ;  and  a  raOroad  coiporation  was  held  to  have  the  power, 
for  the  purpose  of  securing  a  continuous  line  of  transportation  of 
which  its  road  formed  part,  to  make  a  contract  with  a  steamboat 
company,  or  with  a  company  chartered  to  construct  a  railway 
bridge  or  Tiaduct,  because  the  charter  of  the  particular  railroad 
corporation,  read  in  connection  with  the  general  laws  applicable 
to  it,  clearly  manifested  the  intention  of  the  legislature  to  confer 
upon  it  that  power. 

In  Oregon  By.,  etc,  Co.  v.  Oregonian  By.  Co.,  180  IT.  S.  1;  9 
Snp.  Ct.  Bep'r,  409,  it  was  held  that  a  general  law  of  Oregon, 
authorizing  companies  to  organize  themselves  by  written  artidea 
of  association  filed  with  the  secretary  of  state  for  *'  any  lawful 
enterprise,  business,  pursuit,  or  occupation  *'  specified  in  the  arti- 
cles, including  ^^  making  or  constructing  any  railroad,"  and  '^  to 
purchase,  possess  and  dispose  of  such  real  aad  personal  property 
as  may  be  necessary  and  oonveuient  to  carry  into  effect  the  object 
of  the  incorporation,"  did  not  authorize  a  railroad  corporation  to 
be  incorporated,  either  for  leasing  its  railroad  to  another  corporsr 
tion,  or  jfor  taking  leases  from  other  corporations  of  their  roads, 
although  these  objects  were  included  in  its  articles  of  association ; 
and  therefore  that,  without  further  and  express  authority  from 
the  legislature,  a  lease  for  ninety-six  years  from  oue  railroad  cor* 
poration  of  its  whole  road  and  franchises  to  another  such  corpora- 
tion was  utterly  void,  and  would  not  sustain  an  action  by  the  lessor 
against  the  lessee  to  recover  the  rent  stipulated  in  the  lease.  It 
was  also  held  in  that  case,  in  accordance  with  the  decision  in 
Thomas  v.  Bailroad  Co.,  that  no  authority  to  make  such  a  lease 
coold  be  implied  from  a  special  act  passed  by  the  Oregon  legisla- 
ture before  the  lease,  granting  to  the  plaintiff  corporation  rights, 
privileges  and  easements,  for  wharves,  stations  and  tracks,  in 
certain  public  grounds  and  streets ;  with  a  proviso  that  said  cor- 
poration "or  its  assigns"  should  have  no  power  to  sell,  convey,  or 
assign  the  rights  so  granted  to  any  person  or  corporation,  save  only 
with  and  as  part  of  its  railway ;  and  the  reasons  for  so  holding 
appear  in  the  following  extracts  from  the  opinion  of  the  court, 
VOL.  rv.— 24 
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delivered  by  Mr.  JoBtioe  Miller :  ^'O'ae  of  the  most  important 
powers  with  which  a  corporation  can  be  invested  is  the  right  to 
sell  ont  its  whole  property,  together  with  the  franchises  under 
which  it  is  operated,  or  the  authority  to  lease  its  property  for  a 
long  term  of  years.  In  the  case  of  a  raihroad  company,  these  privi- 
leges, next  to  the  right  to  build  and  operate  its  railroad,  would  be 
the  most  important  which  could  be  given  it,  and  this  idea  would 
impress  itself  upon  the  legislature.  Naturally,  we  would  look  for 
the  authority  to  do  these  things  in  some  express  provision  of  law. 
We  would  suppose  that,  if  the  legislature  saw  fit  to  confer  such 
rights,  it  would  do  so  in  terms  which  could  not  be  misunderstood. 
To  infer,  on  the  contrary,  that  it  either  intended  to  confer  them 
or  to  recognize  that  they  already  existed,  by  the  simple  use  of  the 
word  ^  assigns,'  a  very  loose  and  indefinite  term,  is  a  stretch  of  the 
power  of  the  court  in  making  implications  which  we  do  not  feel 
to  be  justified."  130  U.  S.  30 ;  9  Sup.  Ot  Rep'r,  415.  « The 
object  of  the  legislature  in  making  the  proviso  to  that  statute  was 
to  make  sure  that  the  grant  given  to  the  Oregonian  Company  of 
*•  terminal  facilities,'  as  they  are  called,  with  the  right  to  wharves^ 
depots  and  access  to  the  river  for  the  use  of  the  road,  should  never 
be  separated  by  sale,  assignment  or  otherwise  from  the  road  itself, 
and  that  into  whosesoever  hands  the  road  went  should  also  go  the 
rights,  powers  and  privileges  conveyed  by  the  grant."  130  U.  S. 
32 ;  9  Sup.  Ct.  KepV,  415,  416.  It  was  further  held  that  a  pro- 
vision of  the  general  laws  of  Oregon,  authorizing  any  corporation, 
by  a  vote  of  a  majority  of  its  stockholders,  to  dissolve  itself,  and 
thereupon  to  settle  its  business,  dispose  of  its  property,  and  divide 
its  capital  stock,  did  not  confer  upon  it  any  authority,  while  con* 
tinning  in  existence,  to  dispose  of  by  conveyance  or  lease  its  road 
and  its  corporate  powers  and  franchises.  130  IT.  S.  34, 35 ;  9  Sup. 
Ct.  Rep'r,  416,  417. 

The  clear  result  of  these  decisions  may  be  summed  up  thus : 
The  charter  of  a  corporation,  read  in  the  light  of  any  general  laws 
which  are  applicable,  is  the  measure  of  its  powers,  and  the  enumer- 
ation of  those  powers  implies  the  exclusion  of  all  others  not  fairly 
incidental.  All  contracts  made  by  a  corporation  beyond  the  scope 
of  those  powers  are  unlawful  and  void,  and  no  action  can  be  main- 
tained upon  them  in  the  courts,  and  this  upon  three  distinct 
grounds :    The  obligation  of  every  one  contracting  with  a  corpora* 
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lion  to  take  notice  of  the  legal  limits  of  its  powers ;  the  interest  of 
the  stockholders,  not  to  be  subjected  to  risks  which  they  have  never 
undertaken ;  and,  above  all,  the  interest  of  the  pablic  that  the  cor- 
poration shall  not  transcend  the  powers  conferred  upon  it  by  law. 
A  corporation  cannot,  without  the  assent  of  the  legislature,  transfer 
its  franchise  to  another  corporation,  and  abnegate  the  performance 
of  the  duties  to  the  public,  imposed  upon  it  by  its  charter  as  the 
consideration  for  the  grant  of  its  franchise.  Neither  the  grant  of 
a  franchise  to  transport  passengers,  nor  a  general  authority  to  sell 
and  dispose  of  property,  empowers  the  grantee,  while  it  continues 
to  exist  as  a  corporation,  to  sell  or  to  lease  its  entire  property  and 
franchise  to  another  corporation.  These  principles  apply  equally 
to  companies  incorporated  by  special  charter  from  the  legislature, 
and  to  those  formed  by  articles  of  association  under  general  laws. 

By  a  familiar  rule,  every  public  grant  of  property,  or  of  privi-* 
leges  or  franchises,  if  ambiguous,  is  to  be  construed  agdnst  the 
grantee,  and  in  favor  of  the  public ;  because  an  intention,  on  the 
part  of  the  government  to  grant  to  private  pennons,  or  to  a  par- 
ticular corporation,  property  or  rights  in  which  the  whole  public 
is  interested,  cannot  be  presumed,  unless  unequivocally  expressed 
or  necessarily  to  be  implied  in  the  terms  of  the  grant ;  and  befcause 
the  grant  is  supposed  to  be  made  at  the  solicitation  of  the  grantee, 
and  to  be  drawn  up  by  him  or  by  his  agents,  and,  therefore,  the 
words  used  are  to  be  treated  as  those  of  the  grantee  ;  and  this  rule 
of  construction  is  a  wholesome  safeguard  of  the  interests  of  the 
public  against  any  attempt  of  the  grantee,  by  the  insertion  of  am- 
biguous language,  to  take  what  could  not  be  obtained  in  clear  and 
express  terms.  Charles  Kiver  Bridge  v.  Warren  Bridge,  11  Pet. 
430,  544-648 ;  Railroad  Co.  v.  Litchfield,  23  How.  66,  88,  89 ; 
Sliddl  V.  Grandjean,  111  U.  S.  412,  437,  438  ;  4  Sup.  Ct.  EepV, 
476.  This  rule  applies  with  peculiar  force  to  articles  of  associa- 
tion, which  are  framed  under  general  laws,  and  which  are  a  sub- 
stitute for  a  l^islative  charter,  and  assume  and  define  the  powers 
of  the  corporation  by  the  mere  act  of  the  associates,  without  any 
supervision  of  the  legislature  or  of  any  public  authority.  Oregon 
Ry.,  etc,  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  26,  27 ;  9  Sup.  Ct. 
Rep'r,  413,  414. 

In  the  case  at  bar,  the  plaintiff  was  originally  incorporated  for 
twen^  years  from  December  26,  1862,  with  a  capital  stock  of 
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$200,000,  by  articles  of  association,  called  a  certificate  or  charter^ 
under  general  laws  of  Pennsylvania.  It  is  not  without  signifi* 
cance  that  those  laws  reqnired  its  stock,  property  and  affairs  to  be 
managed  by  a  board  of  directors,  a  majority  of  whom  should  be 
stockholders  therein,  and  citizens  of  the  state ;  and  forbade  it  to* 
use  any  part  of  its  capital  stock  in  the  purchase  of  stock  in  any 
other  corporation.  Those  laws  related  to  manufacturing  com* 
panics  only.  But  the  purpose  of  its  incorporation,  as  stated  in 
that  charter,  was  '^the  transportation  of  passengers  in  railroad 
cars constmcted  and  to  be  owned  by  the  said  company"  under 
certain  patents.  And,  as  appears  by  the  recitals  in  the  indenture 
sued  on,  the  plaintiff  carried  on  the  business  of  manufacturing 
sleeping-cars  under  its  patents  and  of  hiring  or  letting  these  cars 
to  railroad  companies  by  written  contracts,  receiving  a  revenue 
from  the  sale  of  berths  and  accommodations  to  passengers. 

The  validity  of  the  plaintiff^s  incorporation,  as  well  as  its  power 
to  make  that  indenture,  however,  depends  not  solely  upon  the 
original  charter  and  the  general  laws  under  which  it  came  inta 
existence,  but  mainly  upon  a  special  act  of  the  legislature  of 
Pennsylvania  of  February  9, 1870.  By  this  act,  the  validity  •  of 
the  charter  for  the  object  therein  named  was  clearly  recognized ; 
the  charter  was  extended  for  ninety- nine  years,  nearly  fivefold 
the  period  for  which  the  corporation  was  or  could  have  been 
formed  under  the  general  laws ;  and  the  corporation  was  expressly 
empowered  to  double  its  capital  stock,  and  ^'  to  enter  into  contracts 
with  corporations  of  this  or  any  other  state  for  the  leasing  or  hir- 
ing and  transfer  to  them,  or  any  of  them,"  of  its  '^  railway  cars- 
and  other  personal  property."  The  plaintiff,  therefore,  was  not 
an  ordinary  manufacturing  corporation,  such  as  might,  like  a 
partnership,  or  an  individual  engaged  in  manafactures,  sell  or 
lease  all  its  property  to  another  corporation.  Ardesco  Oil  Co.  v. 
North  American  Oil,  etc.,  Co.,  66  Penn.  St.  375;  Treadwell  v. 
Manufacturing  Co.,  7  Oray,  398.  But  the  purpose  of  its  incor- 
poration, as  defined  in  its  charter,  and  recognized  and  confirmed 
by  the  legislature,  being  the  transportation  of  passengers,  the 
plaintiff  exercised  a  public  employment  and  was  charged  with  the 
duty  of  accommodating  the  public  in  the  line  of  that  employment, 
exactly  corresponding  to  the  duty  which  a  railroad  corporation  or 
a  steamboat  company,  as  a  carrier  of  passengers,  owes  to  th& 


Obktbal  Trans.  Go.  v.  Pullhak  Palace-Gab  Go.    189 

public,  independently  of  possessing  any  right  of  eminent  domain. 
The  public  natore  of  that  dnty  was  not  affeeted  by  the  fact  that 
it  was  to  be  performed  by  means  of  cars  constructed  and  of  patent- 
rights  owned  by  the  corporation,  and  over  roads  owned  by  others* 
The  plaintiff  was  not  a  strictly  private,  but  a  qtiasi  public  cor- 
poration ;  and  it  must  be  so  treated  as  regards  the  validity  of  any 
attempt  on  its  part  to  absolve  itself  from  the  performance  of  those 
duties  to  the  public,  the  performance  of  wliich  by  the  corporation 
itself  was  the  remuneration  that  it  was  required  by  law  to  make 
to  the  public  in  return  for  the  grant  of  its  franchise.  Pickard  v. 
Car  Co.,  117  U.  S.  84 ;  6  Sup.  Ot.  Eep'r,  635 ;  Railroad  Co.  v. 
Winans,  17  How.  30,  39 ;  Railroad  Co.  v.  Lockwood,  17  Wall. 
367 ;  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
8-  397 ;  9  Sup.  Ct.  Rep'r,  469. 

The  evident  purpose  of  the  legislature,  in  passing  the  statute 
of  1870,  was  to  enable  the  plaintifiE  the  better  to  perform  its  du- 
ties to  the  public,  by  prolonging  its  existence,  doubling  its  capital, 
and  confirming,  if  not  enlarging,  its  powers.  An  intention  that 
it  should  immediately  abdicate  those  powers,  and  cease  to  perform 
those  duties,  is  so  Inconsistent  with  that  purpose  that  it  cannot  bo 
implied,  without  much  clearer  expressions  of  the  legislative  will 
looking  towards  that  end  than  are  to  be  found  in  this  statute. 
The  provision  of  this  statute,  by  which  the  plaintiflFis  empowered 
to  contract  with  other  corporations  ^^  for  the  leasing  or  hiring  and 
transfer  to  them,  or  any  of  them,"  of  its  '^  railway  cars  and  other 
personal  property,"  is  fully  satisfied  by  construing  it  as  confirming 
the  plaintiffs  right  to  do  as  it  had  been  doing,  to  ^4ease"  or 
**  hire  "  (which  are  equivalent  words)  to  other  corporations  in  the 
regular  course  of  its  business,  and  to  ^'  transfer"  under  such  leas- 
ing or  hiring  its  "  railway  cars,"  and  *'  other  personal  property," 
eidier  connected  with  the  cars,  or  at  least  of  the  same  general 
nature  of  tangible  property.  It  can  hardly  be  stretched  to  warrant 
the  plaintiff  in  making  to  a  single  corporation  an  absolute  transfer, 
or  a  long  lease,  of  all  tliat  might  be  comprehended  in  the  words 
^'  personal  property "  in  their  widest  sense,  including  not  only 
goods  and  chattels^ut  moneys,  credits  and  rights  of  action.  In 
any  view  it  would  be  inconsistent  alike  with  the  main  purpose  of 
the  statute,  and  with  the  uniform  course  of  decision  in  this  court, 
to  construe  these  words  as  authorizing  the  plaintiff  to  deprive 
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itself,  either  absolutely,  or  for  a  long  period  of  time,  of  the  right 
to  exercise  the  franchise  granted  to  it  by  the  legislature  for  the 
accommodation  of  the  public. 

By  the  contract  between  these  parties,  as  expressed  in  the  in- 
dentare  sued  on,  are  transferred  all  cars  already  constructed,  all 
existing  contracts  with  railroad  companies  for  running  cars,  also 
existing  patent-rights  under  which  other  cars  might  be  constructed, 
and  all  other  personal  property,  moneys,  credits  and  rights  of 
action  of  the  plaintiff.  But  after  the  cars  and  the  railroad  con- 
tracts may  have  ceased  to  exist,  and  after  all  those  patent-rights 
must  have  expired,  the  indenture  is  still  to  continue  in  force  for 
the  full  term  of  ninety-nine  years,  unless  sooner  terminated  as 
therein  provided.  In  addition  to  all  this,  the  plaintiff  covenants^ 
in  the  most  express  and  positive  terms,  never  to  ^^  engage  in  the 
business  of  manufacturing,  using  or  hiring  sleeping-cars  "  while 
the  indenture  remains  in  force.  In  short,  the  plaintiff  not  only 
parts  with  all  its  means  of  carrying  on  the  business,  and  perform- 
ing the  duty  for  which  it  had  been  chartered,  of  transporting 
passengers  and  making  and  letting  cars  to  transport  them  in,  but 
it  undertakes  to  transfer,  for  ninety-nine  years,  nearly  co-extensive 
with  the  duration  of  its  own  corporate  existence,  the  whole  con- 
duct of  its  business,  and  the  performance  of  all  its  public  duties, 
to  another  corporation,  and  to  continue  in  existence,  during  that 
period,  for  no  other  purpose  than  that  of  receiving,  from  time  to 
time,  from  the  other  corporation  the  stipulated  rent  or  compensa- 
tion, and  of  making  dividends  out  of  the  moneys  so  received. 
Considering  the  long  term  of  the  indenture,  the  perishable  nature 
of  the  property  transferred,  the  large  sums  to  be  paid  quarterly 
by  the  defendant  by  way  of  compensation,  its  assumption  of  the 
plaintiff's  debts,  and  the  frank  avowal,  in  the  indenture  itself,  of 
the  intention  of  the  two  corporations  to  prevent  competition  and 
to  create  a  monopoly,  there  can  he  no  doubt  that  the  chief  con- 
sideration for  the  sums  to  be  paid  by  the  defendant  was  the  plain- 
tiff's covenant  not  to  engage  in  the  business  of  manufacturing, 
using  or  hiring  sleeping-cars ;  and  that  the  real  purpose  of  the 
transaction  was,  under  the  guise  of  a  lease  of  personal  property,  to 
transfer  to  the  defendant  nearly  the  whole  corporate  franchise  of 
the  plaintiff,  and  to  continue  the  plaintiff's  existence  for  the  single 
purpose  of  receiving  compensation  for  not  performing  its  duties.. 
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The  necessary  oonclusion  from  these  premises  is  that  the  contract 
saed  on  was  nnlawf  nl  and  void,  becanse  it  was  beyond  the  powers 
conferred  npon  the  plaintiff  by  the  legislature,  and  becanse  it  in- 
volved an  abandonment  by  the  plaintiff  of  its  duty  to  the  public. 
There  is  strong  ground,  also,  for  holding  that  the  contract  be- 
tween the  parties  is  void,  becanse  in  unreasonable  restraint  of 
trade,  and,  therefore,  contrary  to  public  policy.  Of  the  cases  cited 
by  the  plaintiff  upon  this  point,  those  which  have  most  resemblance 
to  the  present  case  are  quite  distinguishable.  A  covenant  by  the 
assignor  of  letters-patent  for  an  invention,  that  he  will  not  himself 
make,  use  or  sell  the  patented  article,  is  undoubtedly  valid,  be- 
canse the  act  of  congress  which  creates  the  monopoly  especially 
authorizes  it  to  be  assigned  as  a  whole.  Bev.  St,  §§  4884,  4898 ; 
Gayler  v.  Wilder,  10  How.  477,  494 ;  Morse  Co.  v.  Morse,  108 
Mass.  78.  But  this  plaintiff's  transfer  and  covenant,  as  we  have 
seen,  cover  much  mor^  than  patentrights,  and  are  to  continue  in 
force  long  after  the  patent-rights  assigned  must  have  expired. 
Upon  the  sale  of  a  secret  process,  a  covenant,  express  or  implied, 
that  the  seller  will  not  use  the  process  himself  or  communicate  it 
to  any  other  person,  is  lawful,  because  the  process  must  be  kept 
secret  in  order  to  be  of  any  value,  and  the  public  has  no  interest 
in  the  question  by  whom  it  is  used.  Fowie  v.  Park,  131  IT.  8. 
88,  97 ;  9  Sup.  Ct.  Kep'r,  668;  Vickery  v.  Welch,  19  Pick.  523, 
527;  Peabody  v.  Norfolk,  98  Mass.  452,  460.  A  contract  of  a 
carrief,  whether  an  individual  or  a  corporation,  not  to  carry  pas- 
fiengers  or  goods  over  a  particular  route,  may  be  reasonable  and 
Talid.  Pierce  v.  Fuller,  8  Mass.  223 ;  Palmer  v.  Stebbins,  8  Pick. 
188;  Leslie  v.  Lorillard,  110  N.  Y.  519 ;  18  N.  E.  Rep'r,  363. 
But  a  contract  by  which  a  corporation,  chartered  to  perform  the 
duties  of  a  common  carrier,  or  any  other  duties  to  the  public, 
agrees  that  it  will  not  perform  those  duties  at  all,  anywhere  for 
ninety-nine  years,  is  clearly  unreasonable  and  void.  Navigation 
Co.  V.  Winsor,  20  Wall.  64;  Gibbs  v.  Gas  Co.,  130  U.S.  396, 
408-410 ;  9  Sup.  Ct.  Eep'r,  553.  This  case  strikingly  illustrates 
several  of  the  pbrious  considerations  for  holding  contracts  in  re- 
straint of  trade  to  be  unreasonable  and  void,  as  compactly  and 
forcibly  stated  by  Mr.  Justice  Morton  in  the  leading  case  of 
^ger  V.  Thacher :  "  They  tend  to  deprive  the  public  of  the  ser- 
-vices  of  men  in  the  employments  and  capacities  in  which  they 
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may  be  most  useful  to  the  commnnity  as  well  as  themselves." 
^'  They  prevent  competitioa  and  enhance  prices.''  ^^  They  expose 
the  public  to  all  the  evils  of  monopoly.  And  this  especially 
is  applicable  to  wealthy  companies  and  large  corporations, 
who  have  the  means,  unless  restrained  by  law  to  exclude  rivalry, 
monopolize  business,  and  engross  the  market.''  19  Pick.  51,  54. 
But  this  objection,  as  applied  to  the  facts  of  this  case,  so  closely 
connects  itself  with  the  objection  more  distinctly  pleaded,  and 
already  discussed  at  length,  that  it  requires  no  further  separate 
consideration.  The  contract  sued  on  being  clearly  beyond  the 
powers  of  the  plaintiff  corporation,  it  is  unnecessary  to  determine 
whether  it  is  also  tUira  vires  of  the  defendant  because,  in  order 
to  bind  either  party,  it  must  be  within  the  corporate  powers  of 
both.  Thomas  v.  Railroad  Uo.,  Pennsylvania  R.  Go.  v.  St.  Louis, 
etc.,  K.  Co.,  aud  Oregon  Ry.,  etc..  Go.  v.  Oregonian  By.  Go., 
above  cited. 

It  was  argued  in  behalf  of  the  plaintiff  that,  even  if  the  contract 
sued  on  was  void,  because  viUra  vires  and  against  public  policy, 
yet  that,  having  been  fully  perfcHmed  on  the  part  of  the  plaintiff, 
and  the  benefits  of  it  received  by  the  defendant,  for  the  period 
covered  by  the  declaration,  the  defendant  was  estopped  to  set  up 
the  invalidity  of  the  contract  as  a  defense  to  this  action  to  recover 
the  compensation  agreed  on  for  that  period.  But  this  argument, 
though  sustained  by  decisions  in  some  of  the  states,  finds  no  sup- 
port in  the  judgments  of  this  court.  The  passages  cited  by  the 
plaintiff  from  Railway  Go.  v.  McCarthy,  96  U.  S.  258,  267,  and 
San  Antonio  v,  Mehaffy,  96  IT.  S.  812, 315,  are  no  more  than  a  pass- 
ing remark  that  'Hhe  doctrine  of  uUra  vireSj  when  invoked  for  or 
against  a  corporation,  should  not  be  allowed  to  prevail  when  it 
would  defeat  the  ends  of  justice,  or  work  a  legal  wrong,"  and  a 
repetition  in  substance,  of  the  same  remark,  adding,  "  if  such  a 
result  can  be  avoided." 

In  Thomas  v.  Railroad  Go.,  already  dted,  Mr.  Justice  Miller, 
while  admitting  in  general  terms  that  "  in  many  instances,  where 
an  invalid  contract,  which  the  party  to  it  might  have  avoided  or 
refused  to  perform,  has  been  fully  performed  on  both  sides, 
whereby  money  has  been  paid  or  property  changed  hands,  the 
courts  have  refused  to  sustain  an  action  for  the  property  or  the 
money  so  transferred,"  and  that  ^^  the  executed  dealings  of  cor- 
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porations  must  be  allowed  to  stand  for  and  against  both  parties 
when  the  plainest  rules  of  good  faith  reqnire  it,"  yet  in  the  same 
connection,  and  in  the  most  emphatic  words,  said  that  in  the  case 
before  the  court,  of  a  contract  forbidden  by  public  policy  and  be- 
yond the  powers  of  the  defendant  corporation,  it  was  its  legal 
duty,  a  dnty  both  to  its  stockholders  and  to  the  pablic,  to  rescind 
and  abandon  the  contract  at  the  earliest  moment,  and  the  perform* 
ance  of  that  duty,  though  delayed  for  several  years,  was  a  right- 
ful act  when  done,  and  could  give  the  other  party  no  right  of  ac- 
tion ;  and  that  to  hold  otherwise  would  be ''  to  hold  that  any  act  per- 
formed in  executing  a  void  contract  makes  all  its  parts  valid,  and 
that  the  more  that  is  done  under  a  contract  forbidden  by  law  the 
stronger  is  the  claim  to  its  enforcement  by  the  courts."  101  IT.  S.  <^f). 

In  an  earlier  part  of  the  same  opinion,  and  again  in  Oregon 
Ry.,  etc.,  Co.  v.  Oregonian  Ry.  Co.,  he  referred  with  approval  to 
the  decision  of  the  house  of  lords  in  Iron  Co.  v.  Biche,  L.  R.,  7 
H.  L.  663,  by  which,  as  he  observed,  ^^  the  broad  doctrine  was  es- 
tablished that  a  contract  not  within  the  scope  of  the  powers  con- 
ferred on  the  corporation  cannot  be  made  valid  by  the  assent  of 
every  one  of  the  shareholders,  nor  can  it  by  any  partial  perform- 
ance become  the  foundation  of  a  right  of  action."  101  U.  S.  83; 
130  U.  S.  22 ;  9  Sup.  Ct.  Rep'r,  412. 

In  Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co.,  117  U.  S. 
484 ;  6  Sup.  Ct.  Rep'r,  809,  after  one  railroad  corporation  had 
purchased  of  two  others  their  connecting  railroads  and  their 
franchises,  a  receiver  had  been  appointed  of  all  its  property,  in- 
cluding the  three  railroads,  and,  under  the  direction  of  the  conrt, 
and  without  objection  by  any  of  the  parties  interested,  had  for 
years  administered  the  whole  as  a  unit,  and  incurred  expenses  and 
iasned  certificates  accordingly.  It  was  held  that  the  holders  of 
bonds  secnred  by  mortgage  of  one  of  the  purchased  railroads 
could  not,  for  want  of  affirmative  legislative  authority  for  the  sale 
and  purchase  of  that  road,  claim  a  priority  of  lien  upon  it  as 
against  the  holders  of  certificates  issued  by  the  receiver  for  neces- 
sary and  proper  expenses  of  the  whole  line ;  and  this  court,  as 
declared  in  its  opinion  delivered  by  Mr.  Justice  Blatchford,  rested 
thia  conclusion  "on  the  principle  that  non-action  on  the  part  of 
the  bondholders  and  their  trustee,  which  allowed  the  court  and 
the  receivers  to  go  on  during  the  entire  litigation,  contracting 
VOL.  rv.--25 
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debts  in  respect  to  the  whole  line  operated  as  a  unit,  and  admin- 
istering the  property  as  one^  nnder  drcnmstanoes  where,  as  shown, 
it  was  and  is  impossible  to  separate  the  interests,  as  to  expetidi* 
tnres  and  benefits,  in  respect  to  the  matters  now  qnestioned,  and 
where  important  rights  have  accmed  on  the  faith  of  the  nnitj  of 
the  interests,  amounts  to  such  acquiescence  as  should  operate  as 
an  estoppel."  117  U.  S.  468,  469 ;  6  Sup.  Ct.  RepV,  828.  The 
court,  in  that  case,  in  no  way  maintained  any  suit  on  the  contract 
supposed  to  be  unlawful ;  but  simply  refused  to  set  it  aside  at  the 
demand  of  parties,  by  reason  of  whose  silence,  and  omission  to 
seasonably  interpose  any  objection,  it  had  been  acted  upon  as  valid 
throughout  a  long  course  of  judicial  proceedings.  • 

The  distinction  is  clearly  brought  out  in  Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  above  cited,  in  which  it  was  argued, 
substantially  as  in  the  present  case,  that,  although  the  contract  of 
lease  might  be  void,  so  that  no  action  could  originally  have  been 
maintained  upon  it,  yet  there  had  been  for  years  such  perform- 
ance of  it,  in  the  use,  possession  and  control  by  the  defendants 
of  the  plaintiffs  road  and  franchise,  that  they  could  not  now  be 
permitted  to  repudiate  or  abandon  it ;  and  that  tlie  case  came 
within  that  dass  in  whidi  it  had  been  held  that,  where  a  contract 
has  been  so  far  executed  that  property  has  passed  and  rights  have 
been  acquired  under  it,  the  courts  will  not  disturb  the  possession 
of  such  property,  or  compel  restitution  of  money  received  under 
such  a  contract.  In  answering  that  objection,  Mr.  Justice  Miller, 
speaking  for  the  court,  said :  ''  Undoubtedly  there  are  such  de- 
cisions in  courts  of  high  authority,  and  there  is  such  a  principle, 
very  sound  in  its  application  to  appropriate  cases.  But  we  un- 
derstand the  rule  in  such  cases  to  stand  upon  the  broad  ground 
that  the  contract  itself  is  void,  and  that  neither  what  has  been 
done  under  it,  nor  the  action  of  the  court,  can  infuse  any  vitality 
into  it.  Looking  at  the  case  as  one  where  the  parties  have  so  far 
acted  under  such  a  contract  that  they  cannot  be  restored  to  their 
original  condition,  the  court  inquires  if  relief  can  be  given  inde* 
pendently  of  the  contract,  or  whether  it  will  refuse  to  interfere 
as  the  matt^  stands."  And  whether,  in  the  case  then  before  tha 
court,  the  lessee  might  be  liable  to  the  lessor,  as  on  a  qtiantutn 
meruity  for  the  use  of  its  road,  was  not  decided,  because  not  pre* 
sentod.     118  D.  8.  316-818  ;  6  Sup.  Ct  Eep'r,  1106,  1107. 
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In  Salt  Lake  City  y.  H&Uister,  above  cited,  it  was  said  that,  in 
cases  of  contracts  upon  which  corporations  could  not  be  sued  be- 
cause they  were  ultra  vires,  ^^  the  courts  have  gooe  a  long  way 
to  enable  parties,  who  had  parted  with  property  or  money  on  the 
faith  of  such  contracts,  to  obtain  justice  by  recovery  of  the  prop- 
erty or  the  money  specifidally,  or  as  money  had  and  received  to 
the  plaintiflPs  use."  118  U.  S.  263  ;  6  Sup.  Ct.  Rep'r,  1059,  The 
true  ground  of  relief  in  such  cases  is  cleariy  shown  in  a  line  of 
opinions,  two  of  which  were  cited  by  Mr.  Justice  Miller  in  sup* 
port  of  the  proposition  just  qaoted,  in  which  municipal  corpora- 
tions, having  received  money  or  property,  under  contracts  so  far 
beyond  their  powers  as  not  to  be  capable  of  being  enforced  or  sued 
on  according  to  their  terms,  have  been  held,  while  not  liable  to 
pay  according  to  the  contracts,  to  be  bound  to  account  for  the 
money  or  property  which  they  had  received. 

Thus,  in  Hitchcock  v.  Galveston,  96  XJ.  S.  841,  350,  where  a 
city  was  sued  for  damages  for  putting  an  end  to  a  contract  with 
the  plaintiffs  for  the  improvement  of  its  sidewalks,  the  only  in- 
valid part  of  which  was  its  promise  to  pay  in  bonds,  which  it  was 
beyond  its  powers  to  issue,  it  was  decided  that  the  invalidity  of 
that  promise  was  no  reason  why  the  city  should  not  pay  for  the 
benefits  which  it  had  received  from  the  plaintifiPs  performance  of 
the  contract,  Mr.  Justice  Strong,  in  behalf  of  the  court,  saying : 
^'  It  matters  not  that  the  promise  was  to  pay  in  a  manner  not 
authorized  by  law.  If  payments  cannot  be  made  in  bonds,  be- 
cause their  issue  is  tiUra  vireSj  it  would  be  sanctioning  rank  in- 
justice to  hold  that  payment  need  not  be  made  at  all." 

So  in  Louisiana  v.  Wood,  102  U.  S.  294, 299,  a  city,  which  had 
received  money  for  bonds  issued  by  it  without  authority  and  at 
ao  illegal  rate  of  interest  and  purchased  by  the  plaintiff,  was  held 
liable,  not  on  any  contract  of  purchase,  nor  on  any  express  con* 
tract  whatever,  but  on  a  contract  implied  from  its  receipt  of  the 
money.  Chief  Justice  Waite  saying :  ^'  There  was  no  actual  sale 
of  bonds,  because  there  were  no  valid  bonds  to  sell.  There  was 
no  express  contract  of  borrowing  and  lending,  and  consequently 
no  express  contract  to  pay  any  rate  of  interest  at  alL  The  only 
contract  actually  entered  into  is  the  one  the  law  implies  from  what 
^wasdone,  to  wit,  that  the  city  would,  on  demand,  return  the  money 
paid  to  it  by  mistake,  and,  as  the  money  was  got  nnder  a  form  of 
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obligation  which  was  apparently  good,  that  interest  should  be 
paid  at  the  legal  rate  from  the  time  the  obligation  was  denied. 
That  contract  the  plaintifEs  seek  to  enforce  in  this  action,  and  no 
other." 

Again,  in  Parkersbarg  v.  Brown,  106  U.  S.  487,  603 ;  1  Sup. 
Ct.  Rep'r,  442,  where  individuals,  in  consideration  of  bonds 
issued  to  them  by  a  city  for  a  purpose  beyond  its  powers,  executed 
to  the  city  a  trust  deed,  in  the  nature  of  a  mortgage,  to  secure  the 
payment  of  the  bonds  and  interest,  it  was  held  that  the  bonds 
could  not  be  enforced  against  the  city,  but  that  the  mortgagors 
had  a  riglit  to  reclaim  the  property  and  to  demand  an  account  of 
the  city ;  and  Mr.  Justice  Blatchford,  in  delivering  judgment, 
said  :  "  The  enforcement  of  such  right  is  not  in  affirmance  of  the 
illegal  contract,  but  it  is  in  disaffirmance  of  it,  and  seeks  to  prevent 
the  city  from  retaining  the  benefit  which  it  has  derived  from  the 
nnlawf  ul  act.  There  was  no  illegality  in  the  mere  putting  of  the 
property  by  the  O'Briens  [the  mortgagors]  in  the  hands  of  the 
city.  To  deny  a  remedy  to  reclaim  it  is  to  give  effect  to  the 
illegal  contract.  The  illegality  of  that  contract  does  not  arise 
from  any  moral  turpitude.  The  property  was  transferred  under 
a  contract  which  was  merely  malum  prohibitum^  and  where  the 
city  was  the  principal  offender.  In  such  a  case,  the  party  re- 
ceiving may  be  made  to  refund  to  the  person  from  whom  it  has 
received  property  for  the  unauthorized  purpose,  the  value  of  that 
which  it  has  actually  received."  The  case  of  Chapman  v.  Douglas 
Co.,  in  which  the  opinion  was  delivered  by  Mr.  Justice  Matthews* 
is  to  the  same  effect.  107  U.  S.  348,  355 ;  2  Sup.  Ct.  Rep'r,  62, 
et  seq.  In  Pittsburgh,  etc.,  R.  Co.  v.  Keokuk  &  H.  Bridge  Co. 
it  was  stated,  as  the  result  of  the  previous  cases  in  this  court,  that 
**  a  (Mjntract  made  by  a  corporation,  which  is  unlawful  and  void 
because  beyond  the  scope  of  its  corporate  powers,  does  not,  by 
being  carried  into  execution,  become  lawful  and  valid,  but  the 
proper  remedy  of  the  party  aggrieved  is  by  disaffirming  the 
contract,  and  suing  to  recover,  as  on  a  qiumtummeruity  the  value 
of  what  the  defendant  has  actually  received  the  benefit  of."  131 
U.  S.  371, 389 ;  9  Sup.  Ct.  Rep'r,  776. 

The  view  which  this  court  has  taken  of  the  question  presented 
by  this  branch  of  the  case,  and  the  only  view  which  appears  to  us 
consistent  with  legal  principles,  is  as  follows :    A  contract  of   a 
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corporation,  which  is  t$Ura  vireSj  in  the  proper  sense,  that  is  to 
say,  outside  the  object  of  its  creation  as  defined  in  the  law  of  its 
organization,  and,  therefore,  beyond  the  powers  conferred  npon  it 
by  the  legislature,  is  not  voidable  only,  but  wholly  void,  and  of 
no  legal  effect.  The  objection  to  the  contract  is  not  merely  that 
the  corporation  ought  not  to  have  made  it,  but  that  it  could  not 
make  it  The  contract  cannot  be  ratified  by  either  party,  because 
it  could  not  have  been  authorized  by  either.  No  performance 
on  either  side  can  give  the  unlawful  contract  any  validity,  or  be 
the  foundation  of  any  right  of  action  upon  it 

When  a  corporation  is  acting  within  the  general  scope  of  the 
powers  conferred  upon  it  by  the  legislature,  the  corporation  as 
well  as  persons  contracting  with  it,  may  be  estopped  to  deny  that 
it  has  complied  with  the  legal  formalities,  which  are  prerequisites 
to  its  existence  or  to  its  action,  because  such  requisites  might  in 
fact  have  been  complied  with.  But  when  the  contract  is  beyond 
the  powers  conferred  upon  it  by  existing  laws,  neither  the  corpo- 
ration, nor  the  other  party  to  the  contract,  can  be  estopped,  by 
assenting  to  it,  or  by  acting  upon  it,  to  show  that  it  was  prohibited 
by  those  laws.  The  doctrine  of  the  common  law,  by  which  a 
tenant  of  real  estate  is  estopped  to  deny  his  landlord's  title,  has 
never  been  considered  by  this  court  as  applicable  to  leases  by 
railroad  corporations  of  their  roads  and  franchises.  It  certainly 
has  no  bearing  upon  the  question  whether  this  defendant  may  set 
up  that  the  lease  sued  on,  which  is  not  of  real  estate,  but  of  per* 
sonal  property,  and  which  includes,  as  inseparable  from  the  other 
property  transferred,  the  inalienable  franchise  of  the  plaintiff,  is 
unlawful  and  void,  for  want  of  legal  capacity  in  the  plaintiff  to 
make  it.  A  contract  uUra  vires  being  unlawful  and  void,  not 
because  it  is  in  itself  immoral,  but  because  the  corporation,  by  the 
law  of  its  creation,  is  incapable  of  making  it,  the  courts,  while  refus- 
ing to  maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faith  of  the  unlawful  contract,  to  be 
recovered  back,  or  compensation  to  be  made  for  it.  In  such  case, 
however,  the  action  is  not  maintained  upon  the  unlawful  contract, 
nor  according  to  its  terms ;  but  on  an  implied  contract  of  the  de- 
fendant to  return,  or,  failing  to  do  that,  to  make  compensation 
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for  property  or  money  which  it  has  no  right  to  retain.  To  main- 
tain SQch  an  action  is  not  to  affirm,  bat  to  disaffirm,  the  nnkwfnl 
contract.  The  gronnd  and  the  limits  of  the  rale  concerning  the 
remedy,  in  the  case  of  a  contract  uUra  mreiy  which  has  been 
partly  performed,  and  nnder  which  property  has  passed,  can  hardly 
be  summed  np  better  than  they  were  by  Mr.  Justice  Miller  in  a 
passage  already  quoted,  where  he  said  that  the  rule  ^'  stands  upon 
the  broad  ground  that  the  contract  itself  is  void,  and  that  nothing 
which  has  been  done  under  it,  nor  the  action  of  the  court,  can  in- 
fuse any  vitality  into  it ;"  and  that,  ^^  where  the  parties  have  so 
far  acted  under  such  a  contract  that  ther  cannot  be  restored  to  their 
original  condition,  the  court  inquires  if  relief  can  be  given  inde- 
pendently of  the  contract,  or  whether  it  will  refuse  to  interfere  as 
the  matter  stands."  Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  118  TJ.  S.  317;  6  Sup.  Ot.  Rep'r,  1106,  1107.  Whether  this 
plaintiff  could  maintain  any  action  against  this  defendant,  in  the 
nature  of  a  quantum  meruit,  or  otherwise,  independently  of  the 
contract,  need  not  be  considered,  because  it  is  not  presented  by 
this  record,  and  has  not  been  argued.  This  action,  according  to  the 
declaration  and  the  evidence,  was  brought  and  prosecuted  for  the 
single  purpose  of  recovering  sums  which  the  defendant  had  agreed 
to  pay  by  the  unlawful  contract,  and  which,  for  the  reasons  and 
upon  the  authorities  above  stated,  the  defendant  is  not  liable  for. 
Judgment  affirmed. 

Mr.  Justice  Brown,  not  having  been  a  member  of  the  court 
when  this  case  was  argued,  took  no  part  in  its  decision.* 


1.  Oorporatioiui  —  ultra  vires  oontraots  -^o1](feotion  most  be  made  In  trial 
ooori. —  At  the  same  time  that  the  foregfoing  ease  was  decided,  another  case 
between  the  same  parties  and  arising  out  of  the  same  contract  was  |>a8Bed 
npoQ.  The  Central  Transportation  Company  broaght  suit  against  Poll  man's 
Palace-Car  Company  to  recover  rent  claimed  to  be  due  under  the  contract.  On 
the  question  of  uUra  vires  t\xe  court  says  :  "In  the  present  action,  which  was 
tried  before  the  other  was  broaght,  the  objection  that  the  contract  sued  on  v^as 
vUra  tyru  was  not  pleiuled,  nor  in  any  way  broaght  to  the  notice  of  the  oonit 
below.  The  defendant,  therefore,  is  not  entitled  to  ayail  himself  of  it  npon 
this  writ  of  error.  Bell  y.  Bruen,  1  How.  169  ;  Marine  Bank  v.  Fulton  Bank, 
2  Wall.  352  ;  Klein  v.  Russell,  19  Wall.  488  ;  Badger  v.  Ranlett,  lOS  U.  8. 
255  ;  1  Sap.  Ct.  Rep'r,  346,  850;  Union  Trust  Co.  y.  niinois  Midland  By.  Co., 
117  U.  S.  484,  468 ;  S  Sup.  Ct  Rep'r,  809.  Whether,  under  these  dream- 
stances,  this  court,  of  its  own  motion,  might  take  this  objection  need  not  be 
considered,  because  upon  another  e^round  the  verdict  must  be  set  aside  and  a 

•  Reported  in  10  Sup.  Ct.  Bep'r,  479 ;  188  U.  8.  24. 
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trial  «tdei«d.  PallnMui's  PalftoeOar  Go.  r.  GeBtnl  TniiB.  CSo.,  (U. 
8.) ;  11  8ap.  Ct.  Bep'r,  480.  Ob  tha  sabject  of  ¥<rra  vitm  eontmcta  gen- 
enllj.  Me  ShennAB  Center  Town  Go.  t.  Morris,  2  Am.  B.  R.  &  Corp.  Bep> 
8M,  nnd  aote;  Mnncheater,  etc,  B.  Co.  y.  Concord  B.  Co.,  8  Am.  B.  B.  4 
Corp.  Rep.  92,  and  note ;  Jemiaon  ▼.  Citiiens'  Savings  Bank,  3  Am.  R.  B. 
4  Corp.  Bep.  285 ;  Merrill  ▼.  Town  of  Montioello,  poet. 

2.  Ocmtniota  in  reatraint  of  trade.  —  A  oontract  between  a  domeatie  firm 
nad  a  foreign  corporation,  both  engaged  in  the  manofactare  and  sale  of 
«ooden-waro»  wherebj  the  former  sella  its  stock,  material,  toola  and  ma- 
chinery to  the  latter,  and  agroes  not  to  manafaetnre  or  sell  wooden- ware  in 
seven  named  atates  for  five  years,  nor  to  permit  ita  property  to  be  nsed  for  that 
pnrpoee  daring  the  time  limited,  is  in  restraint  ol  tiade,  and  void.  Western 
Wooden- Ware  Assn.  ▼.  Starkey,  84  Mich.  76  ;  47  N.  W.  Bep'r,  004. 

Two  companies  were  engaged  in  the  bosineas  of  issuing  "  benefit  oertifl- 
cates"  entitling  the  holders,  in  ease  of  sickness  or  i^jory,  to  maintenance, 
care  and  medical  treatment  in  any  hospital  prorided  by  the  company.  The 
plaintiff  had  established  a  laeratiye  business  of  this  kind  in  the  states,  among 
others,  of  Minnesota,  Wisconsin  and  the  northern  peninsala  of  Michigan,  and 
had  aoqnired  yalaable  contracts  with  hospitals  in  that  territory  entitling  the 
holder  of  its  certificates  to  treatment  in  snch  hospitals.  The  two  companies 
entered  into  a  contract  by  the  terms  of  which  the  plaintiff  agreed  to  refrain 
for  the  term  of  three  years  from  selling  certificates  in  the  territory  named,  ex- 
cept to  railroad  employes,  and  to  tarn  over,  as  far  as  in  its  power,  to  the  de- 
iandant,  ita  hospital  contracts,  in  consideration  of  which  the  defendant  agreed 
to  pay  plaintiff  a  certain  sam  of  money,  and  also  to  refrain,  for  a  like  period 
of  three  years,  from  selling  certificates  to  railroad  employes  within  the  teni« 
tory  referred  to.  Held,  that  the  contract  was  not  void  as  being  in  restraint  of 
trade.  National  Benefit  Co.  y.  Union  Hospital  Co.,  45  Minn.  272  ;  47  N.  W. 
Bep'r,  806.  A  person  may  legally  bay  the  bosiness  of  another  coapled  with  an 
oadertakingon  part  of  the  seller  not  to  carry  on  the  same  business  in  the  same 
place,  or  within  the  same  territory,  and  the  question  of  the  reasonableness  of 
the  restraint  of  trade  in  such  cases  depends  upon  whether  it  in  such  only  ss  to 
afford  a  fair  protection  to  the  party  in  whose  favor  it  is  made.     Ibid. 

On  the  subject  of  contracts  in  restraint  of  trade,  consult  Manchester,  etc,  B, 
Ca.  V.  Concord  B.  Co.,  8  Am.  B.  B.  4  Corp.  Bep.  22  ;  Cleveland,  etc,  B.  Co. 
y.  aesaer,  8  Am.  B.  B.  4  Corp.  Bep.  686 ;  Trust  Caaes,  1  Am.  B.  B.  4 
Corp.  Bep.  584,  562,  588,  687,  604,  and  note,  page  620. 
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(Ooort  of  Appeals  of  New  Tork,  Feb.  84, 1891.) 


1.  CoNcrriTUTiONAL  LAW.    Elkctrio  wirbi^    Powbb  to  REqUIBB  Bzisr* 

niB  WIBtt  IN  STRSim  TO  BB  PLACBD  BEITBA^H    THE    SURFACE.        LaWB  of 

New  Tork  1884,  chapter  534,  requiring  all  electric  wires  in  cities  of  over  five 
lumdred  thoosand  to  be  placed  under  the  surface  of  the  streets,  and  Laws  ol 
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at  coBJBiMioaen 

mt  I«4v  aMlLwrnor  18B7,  chapter  716, 

CoaBBiidBted  Telogimph  and 

of  Um  pablie 

brf  ^  vaiagfMfh.  tmmfmmw  tBCOflpontod  muUir 

^  aa  iBiw'iifl  bf  Lava  of  1868, 

bo  ao 
of  cba  nada  orhi^bwaya. 

of  niftfiii  ir.  &  BoT.  8t, 

aloBir  any  miU 

l.  ISBi^dadariapaHlotter- 

dOBOCgiTO 

BOBtiaiy  to 
of  im  anhna  caaftrol 


i  PPEAL  frcMn  sarrvme  :c<zrt.  senetal  verm.  &m  defMutment 

Wtu  G.  ii'wirfL'm  f^  iTTCiltris.     Z>.  yi  /^>fti»  for  respondenta. 

Easl^  J.  Prl-r  *>  IScf:!^  rie  rljiiiidE  was  iscorponted  ODder 
MX  ^'3  .^c  sne  Jjkwi  ^f  I>4-S,.  ^e  fai«nl  set  for  the  iiMXHponh 
til  n  jn.i  r«:ri^^»"'c  ^  ^i«^»i  v*ccrp«ziei.  and  the  acts  mmends- 
trr  •!•? rv  f :  Az.i  rrior  ^o  :r:^  ^ear  h  'uti  ererted  its  lines  of  tel- 
^rr%Z'i  ^•.Ce^  xz*i  wir-s^  b.  :iie  5Cree(S  x  rie  ^izj  of  Xew  York, 
desirn'rec  iz.  «^^  ■xHiir>.i;-ii>  I^  iliso  xkl  cixteo^Te  eooneetiiig 
SzfcS  :i  ::c>.tfr  sCiC^Sw  Az«i  -:i:r:a:ri«-'«i*  *:ii*  sta^e.  wiiieh  eoDStituted 
X  r^^^n  :f  T<?l-f;£ri7C.T  ri^a  ia  jL-ci"^*  lae  Aa«i  ocentfoa.    Section 

cie  Tc.Lc  r  a*is  Ar*i  1:  jr'iw^^f^  -"t  4«v«e  izj  cz  the  vmters  within 
ii:»i  ji:-/:<  :f  tii?  sTire.  rj  iie  er^*c:«.ii  :£  me  --ecussiry  fixtures^ 
bis^iZiL-'X  r*  scs^  rt»irs  ,^r  iC':;ui':;i::5v  f,c  sn:?Ck' — :,g  ;he  cords  or 
wi^*?  .'£  5.;-'ii .  :let^ ;  rrv  '*-C*i»L  :Iie  skire  5a. iH  i^.c  be  so  coostmcted 
^  1.:  it^:fi:-j:.  «:t!  r^re  TvirLir  3se  :c  >a>'I  "^-"u»i  :cl^a.wmr»,  orinjor- 
5:'2k^~  i^Tcffr:  u  lie  :r.k-"\ri^:ci:  :f  ia^i  ▼•i::<?rj :  s-.^r  sJ^aII  tiiis  set 
b?  so  ^.cijcri'ac  i>  r^*  i.i:i;rL5^  lie  eLa£?cri'0-a  of  aaj  bridge 
sijr-,'!?*  i^rr  ,f  :_■;?  a^c^rs-  ,c  *: .  >  scte."*  Tie  act  .*hap.  471, 
Li-r?  In;.*  i^ik:  is  :. .;  lA  .c'  I^^'X  i::«i  ^ecci-  a  3  liereof  provides 
a$  f.  I-'.  "r-> :  •*  Sjl:*:.  it^v  .^r:  .m  i>  iJLiic«r-wc  :c  er«cc  .&sd  ecmstmct, 
fccL  ^iM  t^'  :^'i-;.  :^e  :r•:^.'vt^*st^v  ±iT.ir^K  f,x-  j«b.-a  lines  of  tele- 
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graph,  upon,  over  or  under  any  of  the  public  roads,  streets  and 
highways,  and  through,  across  or  under  any  of  the  waters  within 
the  limits  of  this  state,  sabject  to  the  restrictions  in  the  said  re- 
dted  act  contained."  .  The  plaintiff  constructed  its  telegraph  lines 
in  the  streets  of  the  city  of  New  Yolrk  under  the  acts  referred  to 
without  any  q>ecial  grant  or  authority  from  the  city. 

The  claim  of  the  plaintiff  is  that  these  acts  operated  as  a  grant 
to  it  of  a  franchise  to  use  the  streets  for  its  poles  and  wires,  and 
that,  therefore,  an  inviolable  contract  was  created  which  is  under 
the  protection  of  the  federal  constitution,  and  hence  that  neither 
the  state  nor  the  city,  under  its  authority,  could  cause  its  poles 
and  wires  to  be  removed  from  the  streets,  except  upon  compensa- 
tion to  it  ascertained  in  the  manner  prescribed  by  the  constitution 
and  laws  for  cases  where  private  property  is  condemned  for  public 
use.     We  think  the  act  of  1848,  as  amended  in  1853,  can  in  no 
proper  sense  be  said  to  have  granted  any  interests  to  the  plaintiff 
in  die  streets  of  the  city.    There  certainly  was  no  formal  grant, 
and  the  statutes  contain  no  terms  or  phraseology  appropriate  to  a 
grant.     They  at  most  confer  upon  the  plaintiff  an  authority  or 
license  to  enter  upon  the  streets  for  its  purposes,  and  subject  to 
certain  conditions.   The  people  of  the  state  do  not  own  the  streets 
and  the  only  authority  the  legislature  has  over  them  is  to  deal 
with  them  as  streets,  and  to  regulate  their  use  as  streets  for  public 
purposes ;  and  by  these  acts  it,  in  effect,  determined  that  one  of 
the  purposes  for  which  tlie  streets  could  be  used  was  the  erection 
of  poles  and  stringing  of  wires  for  the  business  of  telegraphy,  and 
that  that  was  a  public  use,  not  inconsistent  with  the  ose  of  the 
streets  for  general  street  purposes.      These  were  general  public 
legislative  acts,  in  the  exercise  of  the  police  power  of  the  state, 
and,  therefore,  they  were  not  beyond  the  reach  or  tonch  of  future 
legislation.    The  legislature  did  not  intend  to  divest  itself,  and 
ooold  not  divest  itself,  of  its  control  over  the  streets  for  the  public 
w'elfare,  and  we  must  infer  from  the  language  used  that  it  did  not 
intend  to  bind  itself  by  an  irrevocable  grant.     If,  therefore,  these 
acts  are  to  be  construed  as  merely  conferring:  a  license  which  has 
been  acted  upon  by  the  plaintiff,  the  legislature  could  revoke  the 
license,  or  modify  it  in  any  way,  or  at  %ny  time,  when  the  public 
interests  might  require  it. 

Bnt  in  this  case  it  is  not  necessary  to  hold  that  the  plaintiff 
VOL.  rv.— 28 
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did  not,  bj  the  acts  referred  to,  obtain  some  sort  of  franchiBe  in 
the  streets  of  the  city.  We  may,  for  the  present  purpose,  con- 
stme  these  acts  as  oonstitnting,  in  some  sense,  grants  of  interests 
in  the  streets  to  the  companies  oiganized  under  them,  and  con- 
tracts 9ub  modo  with  such  corporations,  and  yet  the  contention  of 
the  plaintiff  in  this  case  mast  fail.  In  the  ezerciae  of  its  rights 
nnder  the  assumed  grant  and  contract,  this  corporation  was  sub- 
ject to  the  regulation  and  control  of  the  legislature.  By  giving 
the  franchise,  the  state  did  not  abdicate  its  power  over  the  public 
streets,  nor  in  any  way  curtail  its  police  power  to  be  exerdsed  for 
the  general  welfare  of  the  people ;  nor  did  the  state  absolve  itself 
from  its  primary  duty  to  maintain  the  streets  and  highways  of 
the  state  in  a  safe  and  proper  condition  for  public  travel  and 
other  necessary  street  and  highway  purposes.  The  grant,  if  any, 
was  made  in  reference  to  the  streets,  and  their  maintenance  and 
regulation  forever  as  streets.  The  state  could  at  all  times  regulate 
the  size  and  location  of  the  poles,  the  height  of  the  wires  from 
the  surface  of  the  ground,  and  their  location  in  the  streets ;  and 
when  the  poles  and  wires  became  a  serious  obstruction  and  nuisance 
in  the  streets,  from  any  cause,  it  could  take  such  action,  and  make 
such  provisions  by  law,  as  were  needful  to  remove  the  nuisance, 
and  restore  the  utility  of  the  streets  for  public  purposes.  The  right 
of  the  plaintiff  to  maintain  and  operate  its  wires  in  the  streets 
could  certainly  be  no  greater  than  the  right  of  railroads,  which 
by  public  authority  occupy  the  streets  and  highways  of  the  state. 
The  state,  in  the  exercise  of  its  police  power,  and  the  regulating 
control  which  it  has  over  corporations  created  by  its  authority^ 
may  exercise  a  general  supervision  over  such  corporations.  It 
may  prescribe  the  location  of  the  track,  the  size  and  character  of 
the  rails,  the  precautions  which  shall  be  taken  for  the  protection 
of  the  public,  and  the  character  and  style  of  highway  crossings; 
and  no  one  bas  ever  questioned  that  it  may  do  whatever  is  neces- 
sary and  proper  for  the  public  wel&re  in  the  control  and  regula- 
tion of  the  francliises  which  such  corporations  have  obtained  by 
statutory  authority. 

Now,  what  has  the  legislature  attempted  to  do  in  this  case? 
By  the  act  (chap.  534,  Laws  1884)  it  was  provided  that  all  tele- 
graph, telephonic  and  electric  light  wires  and  cables,  in  all  cities 
of  the  state  having  a  population  of  five  hundred  thousand  or  over. 
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^' shall  hereafter  be  placed  nnder  the  sarfaoe  of  the  ftreetSy  lanes 
and  avenues "  of  the  city,  and  that  it  shonld  be  accotnpliBhed  be^ 
fore  the  1st  daj  of  November^  1S85.  It  was  farther  provided 
that,  in  case  the  owners  of  the  property  specified  shoold  fail  to 
comply  with  the  act  within  the  time  specified,  the  local  govern- 
ments of  the  cities  shoald  remove,  without  delay,  all  such  wires, 
<^ble8,  and  poles  wherever  f  omid  in  their  respective  cities.  Under 
that  act  no  property  was  or  conld  be  taken  from  any  of  the  own- 
ers specified.  They  were  simply  required  to  remove  their  poles 
and  wires  from  the  surface  of  the  streets,  and  place  the  wires 
under  ground.  Their  property  was  not  taken,  but  the  use  of  their 
franchise  was  regulated.  In  1885,  chapter  499  was  enacted» 
which  provided  for  the  appointment  of  a  board  of  commissioners 
of  electrical  subways,  and  that  boar  d  was  charged  with  the  duty 
of  enforcing  the  provisions  of  the  act  of  1884.  It  was  made  the 
duty  of  that  board  to  cause  to  be  removed  from  the  surface  of  the 
streets,  and  put  and  maintain  under  ground,  wherever  practicable, 
all  electrical  wires  and  cables,  so  as  to  enable  and  require  all  duly* 
authorized  companies  operating  the  same  to  transact  their  business 
with  under-ground  conductors,  wherever  practicable.  All  sub* 
ways  for  under-ground  conductors  of  electricity  were  required  to 
be  built  under  the  direction  and  control  of  that  board,  and  no 
•electrical  wires  or  cables  were  to  be  all  owed  above  the  surface  of 
the  streets  without  the  permission  of  the  board.  Commissioners 
were  duly  app(Hnted  under  that  act,  and  in  1886,  the  Consolidated 
Tel^raph  and  Electrical  Subway  Company  of  New  York  having 
been  incorporated  under  the  laws  of  this  state,  the  commissioners 
€aitered  into  a  contract  with  it  whereby  it  contracted  to 
build,  with  its  own  capital,  the  necessary  subways  for  the 
electrical  conductors,  the  subways  to  be  constructed  in  all 
respects  subject  to  the  approval  of  the  commissioners.  It 
was  also  provided  in  the  contract  that  all  corporations  owning  and 
operating  electrical  wires  above  the  streets  should  have  the  right 
to  place  them  in  the  subways,  under  certain  conditions  specified. 
In  1S87  the  legislature  enacted  chapter  716,  entitled :  "  An  act 
in  relation  to  electrical  conductors  in  the  city  of  New  York."  By 
that  act  the  agreement  made  between  the  subway  commissioners 
and  the  Consolidated  Tel^raph  and  Electrical  Subway  Company, 
above  referreed  to,  was  ratified  and  confirmed ;  and  the  act  pro- 
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Tided  tLat  wheaewet,  ia  tbe  •occzSi-a  af  ^e  >j«rl  of  cibctricil 
«otrcJ  eorrfTToted  br  tLst  jes«  gr^Tifgt  eaod^iB  or  sabvmjs 
nr.der  grcfor^d,  ifcaZ  iaTe  bees  snide  icadr.  lae  boitd  ^lall  nol^ 
tbe  ownen  or  ryptnZfjn  off  caeelnal  eoEadaecocs  s&t>ve  ^^roiiiid  in 
sc/ii  itnaeti  or  kfCalftT  to  makeiattigjietUJUk  XKiaeetioas  in  sodi 
nnder-grKMind  eocdniu  or  is!yv&js  ai  ^ibiZ  be  detRmined  bj  the 
boerl,  and  toremore  tneir  poles  aci  virea  frooa  tbeatreel  within 
nioetj  dajs  after  sodi  nctieeL  This  prcyTsuoQ  waa  made  a  pcdice 
regal^oD  in  and  for  the  ctj  of  Xev  York,  and*  in  caae  it  waa 
not  er>raplied  with  br  the  tekgraph  and  ocber  eoapaniea  refctied 
to,  it  was  made  the  datr  of  the  cocnaiigsiooer  of  poblie  works  to 
eaase  the  poles^  wires,  etc^  to  beronored  forthwith  bjthe  bmean 
of  iDcambnuioes,  upon  the  written  order  of  the  major  to  that 
effect.  Sobwajs  baring  been  eonstmcted  in  mtain  of  the  streets 
of  the  citr  of  Xew  York,  bj  the  Consolidated  Tdegraph  and  Ele(v 
trical  Sabwaj  Compaoj,  under  the  sapenrision  and  with  the  ap- 
proval of  the  board  of  electrical  oontrol,  notice  was  giren  to  the 
plaintiff  as  prorided  in  the  act,  to  remoTe  its  poles  and  wires 
from  the  streets,  and  place  its  electrical  oondocton  in  snch  sub- 
wajs.  Having  refused  to  oomplj  with  anch  notice,  and  with  the 
provisions  of  the  act,  the  commissioner  of  public  works  of  the 
city  caused  the  poles  to  be  cat  down,  and  the  wires  to  be  removed 
from  the  streets,  and  this  is  what  the  plaintiff  oomplaina  of. 

Its  property  was  not  taken  for  public  use.  It  was  simplj  re- 
moved from  the  streets,  where  it  had  become  a  noisance,  and  the 
public  authorities  had  the  same  right  to  remove  it  from  the 
streets,  doing  no  unnecessary  damage,  that  it  had  to  remove  any 
other  incumbrance  therefrom.  After  the  passage  of  the  acts  re- 
ferred to,  and  the  building  of  the  subways,  and  the  notice  to  the 
plaintiff,  it  had  no  right  longer  to  maintain  its  poles  and  wires 
above  the  surface  of  the  streets.  They  were  then  there  without 
authority,  and  thus  became  a  nuisance,  and  hence  the  public 
officials  had  the  right  to  remove  them.  It  is  quite  true  that  the 
plaintiff  eonld  not  remove  its  electrical  conductors  into  the  sub- 
ways without  some  expense,  but  the  same  is  true  of  railroads  oc- 
cupying streets.  They  cannot  change  from  one  style  of  rail  to 
another,  nor  from  one  pUce  in  the  street  to  another,  nor  make  a 
change  of  grade  without  a  considerable  expense ;  and  yet  the 
mere  fact  that  they  are  subjected  to  expense  is  no  answer  to  the 
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right  of  the  public,  in  puraaance  of  law,  to  require  them  to  oooi- 
plj  with  the  prescribed  regulations.  If  the  authority  did  not 
otherwise  exist  to  require  these  poles  and  wires  to  be  removed 
from  the  streets,  it  could  be  found  in  section  5  of  the  act  of  1848, 
in  which  is  contained  the  authority  to  construct  telegraphic  lines 
upon  public  roads  and  highways,  with  the  proviso  that  the  same 
shall  not  be  "  so  constructed  as  to  incommode  the  public  use  of 
such  roads  or  highways."  Who  shall  judge  whether  they  incom- 
mode the  public  use  of  the  streets  ?  It  is  unquestioned  that  they 
do,  and  the  legislature  has  determined  that  fact,  and,  when  the 
plaintiff  maintained  its  wire^  and  poles  in  the  streets  in  such  a 
manner  as  to  incommode  the  public  use  of  the  streets,  the  legis- 
lature had  the  right  to  provide  that  they  should  put  them  under 
the  streets,  so  that  the  streets  above  the  surface  could  be  devoted 
to  the  public  uses  for  which  they  were  intended. 

The  plaintiff  seeks  to  strengthen  its  position,  in  reference  to  the 
use  of  the  streets  of  the  city  of  "New  York,  under  the  laws  of  the 
United  States,  to  which  we  will  make  brief  reference.  It  is  pro- 
vided in  section  5263  of  the  Revised  Statutes  of  the  United 
States  that  ^' any  telegraph  company  now  organized,  or  which 
may  hereafter  be  organized,  under  the  laws  of  any  state,  shall 
have  the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph through  and  over  any  portion  of  the  pubUc  domain  of  the 
United  States,  over  and  along  any  of  the  military  or  post-roads  of 
the  United  States,  which  have  been,  or  may  hereafter  be,  declared 
such  by  law,  and  over,  under  or  across  the  navigable  streams  or 
waters  of  the  United  States ;  but  such  lines  of  telegraph  shall  be 
so  constructed  and  maintained  as  not  to  obstruct  the  navigation 
of  such  streams  and  waters,  or  interfere  with  the  ordinary  travel 
on  such  military  or  post-roads."  Section  5268  provides  that, 
"  before  any  telegraph  company  shall  exercise  any  of  the  powers 
or  privileges  conferred  by  law,  such  company  shall  tile  their 
written  acceptance  with  the  postmaster-general  of  the  restrictions 
and  obligations  required  by  law."  Section  3964  provides  that  all 
letterKsarrier  routes  established  in  any  city  or  town  for  the  col- 
lection and  delivery  of  mail  matters  are  post-roads ;  and  by  the 
act  approved  March  1,  1884,  it  is  enacted  that  ^'all  public  roads 
and  highways,  while  kept  up  and  maintained  as  such,  are  hereby 
declared  to  be  post-routes."     The  plaintiff  filed  the  written  ac- 
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oeptance  with  the  poetmaster-general  required  by  section  6368* 
The  precise  scope  and  range  of  operation  of  these  sections  within  a 
state  are  not  qnite  apparent,  and  cannot  be  easily  defined.  Bat 
this  mach  at  least,  most  be  tnie,  that  under  them  no  telegraph  oom- 
panj  could  interfere  with  the  nee  of  the  streets  and  highways  of 
the  state,  except  ander  regulations  prescribed  for  the  control  of 
all  telegraph  companies  within  the  state,  nor  oonld  such  companies 
interfere  with  streets  and  highways  in  the  state  so  as  materially  to 
impair  their  usefulness  as  ordinary  highways.  Nor  could  these 
congressional  acts  deprive  the  state  of  its  ccmtrol  over  its  high- 
ways, and  its  right  to  regulate  their  use,  under  the  police  power^ 
for  the  public  welfare.  The  laws  of  congress  are  perfectly  satis- 
fied by  the  permission  granted  to  the  plaintiffi  of  which  it  is  per 
fectly  feasible  for  it  to  avail  itself,  to  place  its  electrical  conductors 
in  the  subways  ooostructed  beneath  the  surface  of  the  streeU. 
We  have  carefully  scrutinized  the  contract  entered  into  by  the 
board  of  electrical  control  with  the  defendant,  the  Consolidated 
Telegraph  and  Electrical  Subway  Company,  and  we  find  nothing 
in  its  provisions  unreasonable  or  impractical,  and  the  power  of  the 
legislature  to  authorize  such  a  contract,  and  to  confirm  it  when 
made,  is  beyond  doubt.  These  acts  of  1884,  1885  and  1887  have 
been  under  consideration  in  several  cases,  and  have  uniformly 
been  upheld  and  enforced.  People  v.  Squire,  107  N.  Y.  593 ;  14 
N.  E.  Rep'r,  820 ;  U  Daly,  154 ;  Illnminating  Co.  v.  Hess,  3  K 
T.  Supp.  777 ;  Illuminating  Co.  v.  Grant,  7  N.  Y.  Supp.  788  ; 
Telegraph  Co.  v.  Mayor,  etc,  38  Fed.  Bep'r,  552,  opinion  by 
Wallace,  J.,  in  United  States  circuit  court.  We  are,  therefore,  of 
opinion  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur.*  * 

PoUoo  power  —  oompeUlng  railroads  and  other  quasi  pubUc  oorporations 
to  make  alterations  and  oonstmot  works  lor  the  purpose  of  promoting  th» 
pubUo  safety,  oonvenienoe  and  welfiure. —  The  electric  subwaj  acts  which  are 
passed  upoa  in  the  f o  regoing  case  were  before  the  same  court  in  People,  ex 
rel.  New  York  Electric  Lines  Co.,  v.  Sqaire,  107  N.  T.  593.  Touching  the 
y&lidity  of  these  acts  as  valid  police  regulations  the  court,  per  Ruger,  Ch.  J., 
sajs  "  The  relator  also  claims  that  the  act  is  obnoxious  to  the  clause  of  the 
oonstitation  which  forbids  the  enactment  of  any  law  impairing  the  GbltgattQB 
of  coQtracts.  It  maj  be  said  in  reference  to  this  claim  that  the  contract  itself  pro- 
vides that  the  work  of  removal  and  replacement  and  of  making  excavations  in 
the  streets,  avenues,  etc.,  of  the  city  by  any  telegrapli  company  for  the  pur* 

•  Reported  in  26  N.  £.  BepV,  919;  185  N.T.  (ML 
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pose  of  Utjing  its  wixvs,  ■hall  be  tabjeet  to  the  oontrol  and  saperfisioQ  of  tbe 
ccwnmlamoneTB  of  paUks  works,  and  aaeh  oommiasioiien  might  well  leqaire, 
in  the  exeidae  of  their  diecretion,  that  the  locality,  tfane,  mode  and  manner  of 
performing  anch  work  ahoold  be  approTed  by  the  ot&oera  having  the  general 
anpenislan  of  that  sabjeet  in  the  dtj,  before  authorising  a  single  company, 
among  the  many  daimiag  snch  privilegee,  to  tear  up  its  streets  and  oonstr«ct 
tzenches  thioagh  its  Tsrioas  thoroughfares  and  arenues,  at  their  own  will  and 
pleasure^ 

"  But  we  are  of  tne  opinion,  for  other  reasons,  that  this  legislation  did  noi 
and  was  not  intended  to  materially  impair  or  restrict  the  enjoyment  of  the 
franchise  seenred  by  the  relator.  The  necessity  of  these  acts  sprung  out  of  a 
great  evil,  which,  in  recent  times  has  grown  up  and  aiBicted  large  dties  by 
the  mnltiplicatioB  of  rival  and  competing  companies,  organised  for  the  purpose 
of  distributing  light,  heat,  water,  the  transportation  of  freight  and  passengers 
and  facilitating  communication  between  distant  points,  and  which  require  in 
their  enterprises  the  occupation  not  only  of  the  surface  and  air  abore  the 
streets,  but  indefinite  space  under  ground.  This  evil  had  become  so  great 
that  eyery  large  dty  was  covered  with  a  net  work  of  cables  and  wires  attached 
to  poles,  houses,  buildings  and  elevated  structures,  bringing  danger,  inconve-^ 
nience  and  annoyance  to  the  public  Extensive « spaces  under  ground  were 
also  required  to  lay  pipes  and  build  trenches  and  arches,  to  transact  the  bust* 
ness  of  the  various  corporationB  requiring  them.  These  works  not  only  called 
for  great  skill  to  harmonize  the  various  and  conflicting  claims  of  competing 
companies  to  rights  above  as  well  as  beneath  the  ground,  but  a  comprehensive 
plan  and  supervision,  to  prevent  the  constant  disruption  of  the  streets  and  the 
intermptioo  of  travel.  The  necessity  of  a  remedy  for  these  public  annoyances 
has  long  been  felt,  and  it  finally  culminated  in  the  enactment  of  Uie  several 
statutes  referred  to. 

"  These  statutes  were  obviously  intended  to  restrain  and  control,  as  far  as 
practicable,  the  evils  alluded  to,  by  requiring  all  such  vdres  to  be  placed 
under  ground  in  each  dties,  and  be  subject  to  the  oontrol  and  supervision  of 
local  officers,  who  conld  reconcile  and  harmonise  the  claims  of  conflicting 
companies,  and  obviate,  in  some  degree,  the  evils  which  had  grown  to  be  si- 
most,  if  not  quite,  intolerable  to  the  public.  The  scheme  of  these  statutes  was 
not  to  annul  or  destroy  the  contract  rights  of  such  companies,  but  to  regulate 
and  control  their  exerdse.  They  did  not  purport  to  deny  them  any  privileges 
theretofore  granted,  bat  they  did  require  that  they  should  be  exerdsed  with 
dae  regued  to  the  claims  of  others,  and  in  such  a  way  that  they  should  cease 
to  constitute  a  public  nuisance,  and  should  be  enjoyed  in  such  a  manner  as  to 
ineouTenience  and  endanger  the  general  public  as  little  as  posdble. 

"  That  regulatioas  of  the  character  provided  for  in  these  acts  are  strictly 
police  regulations,  and  such  as  no  chartered  rights  can  nullify  or  override,  is 
too  clear  to  admit  of  dispute.  The  primary  and  fundamental  object  of  all 
pablic  highways  is  to  furnish  a  passage-way  for  travelers  in  vehides,  or  on 
foot,  through  the  country.  Bouvier's  Institutes,  §  442.  They  were  origln- 
aUj  dedgned  for  the  use  of  travelers  alone.  But  in  the  course  of  time  and 
in  the  interest  of  the  general  prosperity  and  comfort  of  the  pablic  they  have 
been  put,  espedally  in  large  dties,  to  numerous  other  uses;  but  such  uses 
kave  always  been  held  to  be  subordinate  to  the  original  design  and  use.  Thus» 
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they  h*Te  Iweii  appropriated  in  xeeani  times  for  tlie  noeption  of  8ewexB,ivatflr- 
pipes,  gae-pipes,  pipes  for  heating  and  manafaetnring  pnrpoees^  nndeF-groiind 
lailroads,  tranches  for  wires  for  UUfdgnflh^  telephone  and  other  parposes*  wliich 
all  reqniro  in  Uieir  eonstmction  the  disraption  of  the  paTomeats  and  the  tenu 
poraiy  interruption,  at  least,  of  the  rights  of  travelers  in  the  public  higfawajrs. 
The  due  and  orderly  arrangement  of  the  Tarious  and  conflicting  claims  to 
privileges  in  the  streets  of  laige  cities»  would  seem  imperatiTeljr  to  require  the 
creation  of  a  neutral  board,  with  controlling  autlioritj,  to  form  a  comprehen- 
siye  plan  bj  which  these  Tarious  enterprises  maj  be  harmonised  and  carried 
on  without  detriment  to  each  other,  and  with  due  regard  to  the  rights  of  the 
pabiic.  Such  power  is  pre-eminentlj  a  police  power,  and  it  is  within  the 
legitimate  authoritj  of  a  legislature  to  delegate  its  exercise  to  municipal  cor- 
porations." People,  ex  rel.  N.  T.  Elec  Lines  Co.,  ▼.  Squire,  107  N.  T. 
5e3-<S08,  005.  See,  also.  Western  Union  Tel.  Go.  ▼.  New  ToA,  88  Fed.  Bep'r, 
552. 

The  tncks  of  two  railroads  crossed  Asjlum  street  in  the  titf  of  Hartford  at 
grade.  The  general  assemblj  of  Connecticut  passed  an  act  appointing  a 
board  of  commissioners  with  power  to  adopt  some  plan  for  bridging  eitlierthe 
street  or  the  tracks,  and  to  alter  the  location  of  either  so  far  as  necessary,  to 
cause  land  to  be  condemned,  if  necessary  for  carrying  out  the  plan  adopted  and 
to  apportion  the  expense  among  the  corporations  interested.  Upon  an  appli- 
cation for  the  appointment  of  appraisers  to  assess  the  compensation  for  land 
taken  for  the  purposes  of  the  act,  it  was  held  to  be  a  valid  exercise  of  power 
on  the  part  of  the  legislature,  and  the  application  was  sostained.  Woodruff  y. 
Catlin,  54  Conn.  277.  The  court  says :  "  The  act  in  scope  and  purpose  con- 
cems  protection  of  life.  Neither  in  intent  nor  fact  does  it  increase  or  di- 
minish the  sssets  either  of  the  city  or  of  the  railroad  corporations.  It  is  the 
exercise  of  the  governmental  power  and  doty  to  secure  a  safe  highway.  The 
legislature  having  determined  that  the  intersection  of  two  railwaya  with  a 
highway  in  the  city  of  Hartford  at  grade  is  a  nuisance  dangeroas  to  life,  in 
the  absence  of  action  on  the  jMirt  either  of  the  dty  or  the  railroads,  may  com* 
pel  them  severally  to  become  the  owners  of  the  right  to  lay  out  new  highways 
and  new  railways  over  such  land  and  in  such  manner  as  will  separate  the 
grade  of  the  railways  from  that  of  the  highway  at  intersection  ;  may  compel 
them  to  use  the  right  for  the  accomplishment  of  the  desired  end  ;  may  deter- 
mine that  the  expense  shall  be  paid  by  either  corporation  alone  or  in  part  by 
both ;  and  may  enforce  obedience  to  its  judgment.  Tliat  the  legislature  of 
this  state  has  the  power  to  do  all  this,  for  the  spedfiad  purpose,  and  to  do  It 
through  the  instrumentality  of  a  commission,  it  is  now  only  necessary  to  state, 
not  to  argue."  Page  295.  The  validity  of  the  act  was  reaffirmed  in  Woodruff 
V.  New  York,  etc.,  R.  Co.,  59  Conn.  63,  which  was  a  proceeding  for  a  man- 
damtu  against  the  defendant  railroad  company  to  compel  it  to  remove  Its  tracks, 
to  conform  to  the  order  of  the  commission. 

The  legislature  of  Connecticat  has  provided  by  general  laws  for  the  aiwli- 
tion  of  grade  crossings  throughout  the  state.  This  is  done  by  application  to  the 
railroad  commissioners  by  either  the  town  or  city  authorities  in  which  the  par^ 
ticular  crossing  is  situated,  or  by  the  railroad  company  affected.  The  commis- 
sion appoints  a  hearing  and  determines  how  the  change  shall  be  made.  If  the 
application  is  by  the  railroad  company  the  expense  is  to  be  borne  wholly  by  the 
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company,  if  dj  tne  pm  olic  aatboritieB  the  commission  maj  apportion  to  the  pab- 
lie  not  exceeding  one-foaith  the  expense,  in  cases  where  the  highway  existed 
when  the  railroad  was  laid  oat,  and  not  exceeding  one-half  the  expense  in 
other  cases. 

In  a  recent  decision,  the  sapreme  court  refers  to  this  legislation  as  follows: 

For  fully  twenty  years  the  legislature  of  this  state  has  been  devising  laws  to 
preyent  the  destruction  of  human  life  at  railroad  crossings  of  highways.  Dis* 
asters,  frequent,  and  sometimes  appalling,  have  been  happening  at  such  cross- 
ings ewer  since  railroads  have  been  built,  and  the  legislature  has  been  seeking 
from  time  to  time  to  frame  enactments  by  which  they  should  be  avoided. 
These  acts  appear  in  the  Public  Acts  of  1870,  chapter  125  ;  Acts  1873,  chapter 
e? ;  Acta  1876,  chapter  86 ;  Acts  1877,  chapter  8 ;  Acts  1883,  chapter  107,  and 
Acts  1884,  chapter  100.  The  act  of  1884  intended  to  make  provision  for  the 
entire  removal  of  all  the  grade  croesiogs  in  the  state  with  all  convenient  rapid- 
ity It  gave  full  power  to  the  railroad  commissioners,  and  virtually  said  to 
them  :  'Make  such  alterations  of  highways  at  their  crossings  of  railroads  at 
grade  as  you  shall  deem  best,  but  have  the  grade  crossings  removed.'  In  1888 
the  proTisions  of  all  the  then  existing  acts  were  brought  together  into  one  sec- 
tion, which  is  section  3489  of  the  General  Statutes ;  and  this  has  been  further 
reinforced  and  made  emphatic  by  the  act  of  1889,  chapter  220.  In  the  light  of 
thene  reiterated  expressions  of  the  legislative  will  it  is  undeniable  that  it  has 
become  the  settled  policy  of  the  legislature  to  abolish  grade  crossings."  Doo- 
Httle  T.  Selectmen  of  Brandford,  22  Atl.  Rep'r,  886. 

The  validity  of  these  acts  has  been  sustained  in  numerous  decisions.  Town 
of  Soffield  ▼.  Northampton  Co.,  53  Conn.  367  ;  Railroad  Co.  v.  Waterbury, 
55  Conn.  19 ;  Town  of  Westbrook's  Appeal,  57  Conn.  95  ;  Town  of  Fairfield's 
Appeal,  57  Conn.  167 ;  New  York,  etc,  R.  Co.'s  Appeal,  58  Conn.  532 ;  Doo- 
little  V.  Selectmen  of  Brandford,  22  Atl.  Rep'r,  336. 

In  New  York,  etc.,  R.  Co.'s  Appeal,  58  Conn.  582,  540,  the  court  says : 
**  Two  parties  are  engaged  in  legitimate  business;  both  supply  public  wants, 
and  both,  in  some  sense,  discharge  governmental  duties.  Both  furnish  ways 
to  facilitate  public  travel.  The  way  of  each  crosses  that  of  the  other  at  grade, 
snd  more  or  less  danger  unavoidably  attends  their  use.  As  the  use  increases 
the  danger  increases.  The  policy  of  the  state  now  is  to  abolish  these  grade 
crossings  as  rapidly  as  can  be  reasonably  done.  Legislation  on  this  subject 
assumes  that  each  party,  in  the  discharge  of  its  duty,  is  concerned  in  creating 
the  danger,  and  that  each  may  justly  be  required  to  contribute  to  the  expense 
of  its  removal;  or  that  either  may  be  required  to  pay  the  whole;  and  if  each 
contributes,  that  the  proportion  that  each  shall  pay  may  be  determined  by  the 
legislature  in  each  case  as  it  arises,  or  by  a  general  rule,  by  itself,  or  by  a 
delegation  of  its  power  to  the  railroad  commissioners.  This  exercise  of  power 
Is  justifiable  on  the  ground  that  government  itself  in  the  discbarge  of  its 
governmental  duties,  undertakes  to  remove  the  danger,  and  does  it  in  the 
Mune  manner,  and  through  the  same  instrumentalities,  that  it  provides  and 
maintains  highways  through  and  at  the  expense  of  towns  and  other  corpora- 
tions. So  fkr  as  towns  are  concerned,  it  is  a  duty  that  has  ever  devolved  upon 
tbem  to  keep  the  highways  reasonably  safe.  They  are  compelled  to  act  with- 
<Nit  compensation  or  pecuniary  profit.  Their  sole  motive  is  the  public  welfare. 
BaUroad  eompai^es,  in  some  sense,  are  but  the  agents  of  the  government  in 
VOL  IV.— 27 
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aflfordlng  to  the  pablic  a  more  expeditious  and  yastly  improTed  method  of 
travel.  As  a  oompenaation  for  their  capital  and  labor  invested  they  are  per- 
mitted, as  tampike  companies  formerly  were,  to  eharge  the  public^for  the  use 
of  their  ways.  Unlike  towns  they  do  not  act  apon  compulsion,  but  by  ehoioe. 
Their  motive  is  private  gain ;  public  benefit  is  incidental .  Advantage  to  the 
public  is  a  reason  for  granting  the  franchise;  but  the  enterprise  itself  is  esoen- 
tially  a  private  one.  They  contribute  largely  to  the  danger,  and  the  state 
may  well  require  them  to  contribute  largely  to  its  removal."  ' 

After  referring  to  grade  crossings  as  in  effect  nuisances  the  court  further 
says:  "  We  think  that  it  is  competent  for  the  state  to  cause  them  to  be  abated, 
and  that  it  may  require  any  party  responsible  for  their  existence  to  pay  any 
part  or  all  the  expense.  That  being  so,  requiring  the  railroad  company  to  pay 
three-fourths  of  the  expense,  however  just  it  might  be  to  require  the  town  to 
pay  more  than  one-fourth,  is  not  a  liiatter  of  which  the  railroad  company  can 
legally  complain.  The  statute  may  operate  harshly,  as  all  statutes  are  liable 
to  in  certain  cases,  but  it  is  not  unconstitutional."  N.  T.  &  N.  B.  B.  Go.'s 
Appeal  from  R.  R.  Comrs.,  58  Conn.  532,  540,  541. 

It  has  long  been  settled  that  railroads  may  be  compelled  to  construct  sad 
maintain  suitable  cattle-guards  and  fences,  and  this  power  is  put  npon  the 
general  province  of  government  to  provide  for  the  protection  of  life  and  prop* 
erty .  Buckley  v.  New  York,  etc.,  R.  Co.,  27  Conn.  479;  Ohio  &  Miss.  R.  Co. 
T.  McClelland,  25  Dl.  140;  Ohio  k  Miss.  R.  Co.  v.  Brubaker,  47  III.  402;  H.  ^ 
L  R.  Co.  V.  Whiteneck,  8  Ind.  217;  Indianapolis  B.  Co.  v.  Kereheval,  16  Ind. 
84;  Indianapolis  R.  Co.  v.  Marshall,  27  Ind.  800;  Indianapolis  R.  Co.  v.  Town> 
send,  10  Ind.  88;  New  Albany  R.  Co.  v.  Tilton,  16  Iowa,  6;  Toledo,  eta,  B. 
Co.  V.  Fowler,  22  Ind.  816;  Indianapolis,  etc.,  R.  Co.  v.  Parker,  29  Ind.  471; 
Jones  V.  Galena  R.  Co.,  16  Iowa,  6;  Kansas  Pao.  R.  Co.  v.  Mower,  16  Eans. 
573;  Mo.  Pac.  R.  Co.  v.  Harrelson,  44  Kans.  258;  Norris  v.  Androscoggin  B. 
Co.,  89  Me.  273;  Wilder  v.  Maine  Cent.  R.  Co.,  65  Me.  882;  Sawyer  ▼.  Ver- 
mont, etc.,  R.  Co.,  105  Mass.  196;  Emmons  v.  Minneapolis,  etc.,  R.  Co.,  88^ 
Minn.  508;  Qorman  v.  Pacific  R.  Co.,  26  Mo.  441;  Trice  v.  Hannibal,  etc,  B. 
Co., 49  Mo.  488;  Blewett  v.  Wyandotte,  etc.,  R.  Co.,  72  Mo.  588;  ]>ean  v.  Sul- 
livan R.  Co.,  2  N.  H.  816;  Cornwall  v.  Sullivan  R.  Co.,  8N.  H.  161;  Smith  ▼. 
Eastern  R.  Co.,  85  N.  H.  856;  Corwin  v.  New  York,  etc.,  R.  Co.,  18  N.  Y.  48; 
Bruce  v.  New  York  Cent.  R,  Co.,  27  N.  Y.  269;  Siatts  v.  Hudson  River  R.  Co., 
SKeyeei,  196;  Bradley  v.  Buffalo,  etc.,  R.  Co.,  84  N.  Y.  429;  Waldron  v.Rens^ 
selaer,  etc.,  R.  Co.,  8  Barb.  890;  Pennsylvania  R.  Co,  v.  Riblet,  66  Peon.  St. 
164;  Louisville,  etc.,  R.  Co.  v.  Burke,  6  Coldw.  45;  Thorpe  v.  Rutland,  etc, 
R.  Co.,  27  Vt.  140;  Nelson  v.  Vermont,  etc.,  R.  Co.,  26  Vt.  717;  Blair  v.  MS1« 
waukee  R.  Co.,  20  Wis.  254;  Mo.  Pacific  R.  Co.  v.  Humes,  115  U.  a  512. 

It  has  also  been  held  that  where  two  railroads  intersect,  they  may  be  com- 
pelled to  construct  a  suitable  station  for  the  accommodation  of  passengers  and 
provide  facilities  for  the  transfer  of  freight  from  one  to  the  other.  San  An- 
tonio, etc:,  R.  Co.  V.  State  (Tex,),  14  S.  W.  Rep'r,  1068;  State,  ex  rel,,  ▼. 
Kansas  City,  otc,  R.  Co.  82  Fed.  Rep'r,  722. 

It  has  also  been  held  that  a  railroad  may  be  compelled  to  widen  and  repair 
abridge  over  its  road  (English  v.  New  Haven,  etc.,  R.  Co.,  82  Conn.  240);  that 
a  street-car  company  may  be  compelled  to  water  its  tracks  so  as  to  keep  the- 
dost  laid  (City,  etc.,  B.  Co.  v.  Savannah,  77  Oa.  781),  and  to  pave  the  street  be- 
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tween  its  tracks  and  for  a  foot  on  each  side  thereof  (Sionx  Citj  Street  By.  Co. 
r.  Sionx  City,  188  XJ.  S.  98) ;  and  that  a  railroad  companj  maj  be  compelled  to 
keep  a  flagman  at  highway  croeeingB  when  the  use  of  the  highway  is  snch  as 
to  make  snch  a  regalation  reasonable.  Toledo,  etc.,  K.  Co.  v.  Jacksonville,  67 
m.  87  ;  Lake  Shore,  etc.,  B.  Co.  ▼.  Cincinnati,  etc.,  B.  Co.,  80  Ohio  St.  604. 

In  Washington  Bridge  Co.  v.  State,  18  Conn.  58,  it  was  held  that  a  bridge 
company  conld  not  be  compelled  to  constract  a  draw  in  its  bridge.  In  Hanni- 
bal  Y.  Mo.  &  Kans.  Telephone  Co. ,  81  Mo.  App.  28,  it  was  held  that  a  tele- 
phone company  which  had  erected  its  poles  in  a  public  street  in  accordance 
with  permission  lawfully  given  by  the  municipal  authorities  could  not  be  com. 
polled  to  change  the  location  of  the  same. 

The  limitations  of  this  power  are  discussed  somewhat  at  length  in  Toledo, 
etc,  B.  Co.  y.  Jacksonville,  67  III.  87,  as  follows:  "There  can  be  no  ques- 
tion that  railway  corporations  are  subject  to  police  regulations  as  well  as  pri- 
vate citizens.  The  general  assembly,  when  the  public  exigencies  require  it, 
has  power  to  regulate  corporations  in  their  franchises  so  as  to  provide  for  the 
public  safety.  The  exercise  of  this  right  in  no  manner  interferes  with  or  im- 
pairs the  powers  conferred  by  their  acts  of  incorporation.  O.  &  C.  (J.  B.  Co. 
T.  Loomis,  18  III.  548  ;  Thorpe  v.  Butland  &  Burlington  B.  Co.,  27  Vt.  140. 

"  Under  this  power,  it  has  been  held  that  the  legislature  may  require  rail- 
road  corporations,  notwithstanding  no  such  right  has  been  reserved  in  the 
charters,  to  fence  their  tracks,  to  put  in  cattle-guards,  to  place  upon  their 
engines  a  bell,  and  to  do  many  other  things  for  the  protection  of  life  and 
property.  This  power  is  inherent  in  the  state,  and  it  cannot  part  irrevocably 
with  its  control  over  that  which  is  for  the  health,  safety  and  welfare  of 
society. 

'*Bnt  such  regulations  must  be  what  they  purport  to  be,  police  regulations, 
and  must  be  reasonable  when  applied  to  corporations  or  individuals.  What 
are  reasonable  regulations,  and  what  are  subjects  of  police  powers,  must  nee- 
essarily  be  Judicial  questions.  The  law-making  power  is  the  sole  judge  when 
the  necessity  exists,  and  when,  if  at  all,  it  will  exercise  the  right  to  enact 
soich  laws. 

"  Like  other  powers  of  government,  there  are  constitutional  limitations  to  its 
exercise.  It  is  not  within  the  power  of  the  general  assembly,  under  the  pre- 
tense of  exerdsing  the  police  power  of  the  state,  to  enact  laws  not  necessary 
to  the  preservation  of  the  health  and  safety  of  the  community  that  will  be  op- 
pressive and  burdensome  upon  the  citizen.  If  it  should  prohibit  that  which  is 
harmless  in  itself,  or  command  that  to  be  done  which  does  not  tend  to  pro- 
mote the  health,  safety  or  welfare  of  society,  it  would  be  an  unauthorised  ex- 
erdse  of  power,  and  it  would  be  the  duty  of  the  courts  to  declare  such  legis- 
lation void. 

"It  seems  to  us  that  the  ordinance  in  this  case  imposes  an  unreasonable 
burden  upon  the  railroad  company.  There  is  but  a  single  track,  so  far  as 
the  Tsooid  diadoses,  at  the  point  where  it  requires  the  service  of  a  flagman, 
and  only  the  osnal  trains  of  the  company  pass  over  it.  It  is  totally  unlike  a 
plaee  where  a  nomber  of  tracks  cross  a  public  street  upon  which  there  is  a 
great  amount  of  travel,  where  trains  are  made  up,  and  where  the  trains  and 
loeomoti  ves  doing  the  work  pass  and  repass  each  other  at  short  intervals.  The 
frequency  with  which  trains  pass  and  repass  at  such  places  renders  the  dangers 
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to  be  apprehended  constantlj  imminent,  and  the  legislatoze  jdbj  bo  declare 
and  make  it jobligatorj  on  the  company  to  adopt  measures  to  secure  the  public 
safetj.  The  rights  of  the  company  and  the  public  to  the  use  of  the  crossing 
are  mutual,  but  it  is  the  duty  of  the  company  to  provide  the  proper  safeguards 
and  the  degree  of  diligence  must  be  in  proportion  to  the  hazard.  A  regulation 
that  would  require  the  company  to  place  a  flagman  at  such  a  place,  or  at  any 
place  where  danger  to  the  public  safety,  in  the  judgment  of  prudent  persons, 
might  be  apprehended  at  any  time,  wonld'be  a  reasonable  one  and  could  un- 
questionably be  enforced.  There  can  be  no  necessity,  ho  were  r,  for  the  ser- 
vices of  a  flagman  at  a  crossing  of  a  public  highway  in  the  country,  where 
there  is  but  little  travel.  There  it  would  be  a  sufficient  protection  if  the 
company  shall  be  required  to  erect  signs  that  will  notify  persons  that  they  are 
approaching  a  railroad  crossing,  and  to  give  the  usual  signals.  It  is  then  the 
duty  of  the  citizen  to  exercise  a  reasonable  precaution  for  the  safety  of  him- 
self and  his  property. 

''It  would  hardly  be  insisted  a  regulation  that  would  compel  a  railway  com- 
pany to  maintain  a  flagman  at  every  crossing  of  a  public  road  or  street  on  its 
entire  line  would  be  demanded  by  the  public  exigencies,  or  be  within  the  con- 
stitutional exercise  of  the  police  power  of  the  state.  It  is  a  matter  of  wliloh 
we  may  take  judicial  notice,  there  does  not  now  exist  a  necessity  to  enforce  in 
this  state  many  of  those  rigid  regulations  that  have  been  adopted  on  some  of 
the  English  railways  and  in  some  of  the  densely-populated  countries  on  the 
continent  of  Europe.  Doubtless  as  the  population  increases  and  the  dangers 
multiply,  it  will  become  necessary  in  this  country  to  increase  precautionary 
measures  for  the  public  safety,  and  the  companies  will  be  compelled  to  bear 
the  additional  burden  made  necessary  by  the  hazardous  business  in  which 
they  are  engaged.  It  is  their  work  that  renders  public  crossings  dangerous, 
and  hence  it  is  they  may  be  compelled  to  bear  the  expenses  of  such  measures 
as  may  be  adopted  to  secure  the  lives  and  property  of  those  who  have  an  equal 
right  with  them  to  the  use  of  the  crossing  on  the  highway. 

**  There  is  nothing  at  the  crossing  where  the  company  is  required,  by  the 
provisions  of  the  ordinance  in  the  case  at  bar,  to  keep  a  flagman,  that  makes 
it  unusually  dangerous.  So  far  as  we  know,  it  is  an  ordinary  crossing.  There 
is  but  a  single  track,  on  which  only  the  usual  trains  pass  at  regular  and  irrega- 
lar  intervals  and  distant  apart.  The  city  has  not  even  deemed  it  advisable  to' 
require  the  company  to  slacken  the  speed  of  its  trains  when  passing  this  point, 
as  it  is  compelled  to  do  by  ordinance  when  crossing  other  streets  in  the  dtj. 
If  the  company  can  be  compelled  to  maintain  a  flagman  at  this  point,  there  is 
no  reason  why  it  could  not  be  compelled  to  keep  one  at  every  road  and  street 
crossing  on  its  entire  line.  That  there  are  places  where  the  danger  to  be  appre- 
hended is  so  constant  and  imminent,  by  reason  of  the  construction  of  the  pas- 
sage-way over  the  track,  the  company  may  be  required  to  employ  a  flagman  to 
warn  persons  of  the  danger  and  conduct  them  across,  we  entertain  no  doubt» 
but  the  point  designated  in  this  ordinance  is  not  such  a  one,  at  least  it  does  not 
appear  to  be  so  from  the  ordinance  itself  or  from  any  thing  in  the  xecoxd.** 
T.,  W.  &  W.  By  Go.  v.  City  of  JacksonvUle,  67  m.  87,  40-42. 
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OmoAoo,  St.  Lomsy  bto.,  R.  Co.  v.  Pullman  Southebk  Cab  Oo. 

(Supreme  Court  of  the  United  States,  March  3, 1801.) 

1.  Railroad  ooMPAimB.  Liabilitt  fob  aLEKPora-CAB  dbstboted  bt 
FIBB.  Under  a  contract  between  a  aieeping-car  oompanj  and  a  railroad  com- 
pany, by  whic&  the  latter  assumed  reeponsibilitj  for  damage,  bj  '*  accident 
or  casaaltjT,"  to  drawing-room  or  sleeping-cars  need  by  it  under  the  contract, 
the  railroad  company  is  liable  for  the  loss  of  such  cars  by  a  fire  occurring 
from  a  cause  unknown. 

2.  Effect  of  insubancb  bt  blbbfino-cab  company.  The  fact  that  the 
sleeping-car  company  had  insured  the  destroyed  cars,  and  has  collected  the 
insurance  money,  does  not  affect  its  right  to  maintain  an  action  on  the  contract 
against  the  railroad  company,  the  policies  of  insurance  providing  for  an  as- 
signment of  any  claim  of  tlie  car  company  to  recover  for  the  destruction  of  the 
cars,  nor  will  the  recovery  be  limited  by  the  amount  collected  from  the  insur- 
ance companies,  as  the  excess  above  a  just  indemnity  wiUbe  held  by  the  sleep- 
ing-car company  in  trust  for  the  insurance  companies. 

8.  VaLIDITT  of  COHTBACT  OIYINO  BLBBFING-CAB  OOMPAinr  exclusiyb 
BIGHT  TO  BUFPLT  BAiLBOAD  WITH  CABS.  A  Stipulation  in  the  contract  that 
the  sleeping-car  company  shall  have  the  exclusive  right,  for  fifteen  years,  to 
furnish  drawing-room  and  sleeping-cars  for  the  railroad  company's  use,  does 
not  render  the  contract  void  as  being  in  restraint  of  trade  or  against  public 
policy,  as  such  stipulation  does  not  disable  the  sleeping-car  company  from 
famishing  cars  to  rival  railroad,  and  the  law  will  imply,  from  the  terms  of  the 
emtracty  that  it  must  furnish  the  railroad  company  in  question,  not  only  ade- 
quate and  safe  cars,  but  sufficient  in  number  for  the  use  of  the  public  travel- 
ing on  the  latter's  road. 

4.  Liability  of  railboad  fob  gab  dbstboted  whilb  in  its  tabdb. 
Contract  conatrubd.  Under  the  contract,  by  which  the  sleeping-car  com- 
pany was  to  place  a  designated  number  of  its  cars  at  the  disposal  of  the  rail- 
road company-,  and  by  which  the  latter  was  to  become  rosponsible  for  dam- 
ages while  such  cars  wero  on  its  road,  or  in  its  shops  undergoing  ropairs,  the 
railroad  cdmpany  is  llsble  for  the  destruction  by  firo  of  a  car  which  had  a  few 
hoars  before  come  from  active  service  on  the  road,  and  which  had  been  placed 
in  the  railroad  company's  yard  for  the  purpose  of  being  cleaned  and  resupplied 
for  another  trip  on  the  following  day. 

5.    LlABILTTT  FOB  CAB  DBSTBOTED  IN   SHOP  OF  RAILBOAD  COMPANY  WHILE 

UNDBBOOINO  BEPAIB8  BY  8LBBPINO-CAB  COMPANY.  Where  the  sleeping-csr 
eompaDy  became  dissatinfied  with  the  manner  in  which  the  repairs  were  made 
by  railroad  company,  and  undertook  itself  to  make  such  repairs,  in  a  shop  set 
apart  to  it  by  the  railroad  company  for  that  purpose,  over  which  it  was  given 
exel naive  control,  and  to  which  the  railroad  company's  agents  had  no  access, 
a  car  which  for  six  montlis  has  been  undergoing  repairs  in  such  repair  shop  is 
DOt  in  the  possession  or  under  the  control  of  the  railroad  company,  and  the 
latter  la  not  liable  for  its  loss  by  an  accidental  fire  while  therein. 
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IN  ERROR  to  the  circuit  coart  of  the  United  States  for  the  east, 
ern  district  of  Louisiana. 

This  action  was  brought  bj  the  Pullman  Southern  Car  Gonotpany 
to  recover  from  the  Chicago,  St.  Lonis  and  New  Orleans  Railroad 
Company  the  damages  alleged  to  have  been  sustained  on  account 
of  the  destruction  by  fire  of  two  of  the  plaintiff's  sleeping-cars,  the 
Great  Northern  and  the  Louisiana,  while  on  the  premises  of  the 
defendant.  There  was  a  verdict  and  judgment  for  the  sum  of 
$19,000,  with  interest  from  September  20, 1886,  the  date  of  judi- 
cial demand,  at  the  rate  of  five  per  cent  per  annum  until  paid, 
with  costs.  The  assignments  of  error  relate  entirely  to  instruc- 
tions given  on  behalf  of  the  plaintiff,  and  to  the  refusal  to  give 
instructions  asked  by  the  defendant. 

The  action  is  based  upon  a  written  agreement  between  these 
corporations,  dated  April  6, 1879,  showing  chat  the  business  of  the 
plaintiff  was  to  operate  drawing-room  and  sleeping-cars  which  it 
hired,  under  written  contracts  for  a  term  of  years,  to  be  used  and 
employed  on  and  over  the  lines  of  railway  companies,  receiving 
therefor  income  and  revenue  by  the  sale  to  passengers  of  seats^ 
berths  and  accommodations  therein ;  and  that  the  defendant  was 
desirous  of  availing  itself  of  their  use,  on  its  own  routes,  and  also 
of  connections,  by  means  of  such  drawing-room  and  sleeping-cars, 
with  other  railroads  over  which  the  plaintiff  was  running  its  cars. 
In  order  to  effect  the  objects  of  the  parties  it  was,  among  other 
things,  agreed  as  follows : 

(1)  The  plaintiff  was  to  furnish  drawing-room  and  sleeping-cars 
^'sufficient  to  meet  the  requirements  of  travel,"  on  and  over  the 
defendant's  railway,  and  such  roads  as  the  latter  then  or  thereafter 
controlled  as  owner,  lessee  or  otherwise ;  the  cars  so  furnished  to 
be  satisfactory  to  the  general  manager  or  superintendent  of  the 
railroad  company,  and  to  be  in  part  certain  named  cars,  ten  in 
number,  among  which  were  the  Louisiana  and  the  Great  Northern, 
then  operated  on  the  defendant's  lines.  (2)  Each  of  the  plain- 
tiff's cars  was  to  be  manned,  at  its  own  cost,  by  one  or  more  of  its 
employes,  as  might  be  needful  for  the  collection  of  fares  and  the 
comfort  of  passengers ;  such  employes  to  be  subject  to  the  rules 
and  regulations  established  by  the  defendant  for  its  own  employes. 
(3)  "  In  consideration  of  flic  n*^'^  of  the  aforesaid  cars,"  the  de- 
fendant was  to  haul  tliem  on  passenger  trains  on  its  own  lines  of 
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ndlroad,  and  on  pasBenger  trains  on  which  it  might,  by  virtue  of 
contracts  or  running   arrangements  with  other  roads,  have  the 
right  to  use  them,  ^*  in  such  manner  as  will  best  accommodate 
passengers  during  the  use  of  said  cars."     (4)  By  article  sixth  of 
the  agreement,  all  necessary  lubricating  material,  ice,  fuel  and  ma- 
terial for  lights  were  to  be  supplied,  and  the  washing  and  clean- 
ing of  the  cars  furnished  under  the  contract  to  be  done,  by  the  de- 
fendant at  its  expense,  which  should  also  renew  and  replace,  as  often 
as  necessary,  links,  pins,  bell-cord  and  couplings  for  air-brake  hose, 
without  charge  to  the  plaintiff.     (5)  The  plaintiff  was  to  keep  the 
cars  furnished  under  the  contract  in  good  order  and  repair ;  renew 
and  improve  them,  when  necessary,  at  its  own  expense ;  keep  them 
up  to  the  average  standard  of  the  best  and  most  approved  sleep- 
ing-cars on  any  road  using  an  equal  number  of  cars,  ^^  excepting 
repairs  and  renewals  provided  for  in  article  sixth  of  this  agree- 
ment, and  such  as  are  made  necessary  by  accident  or  casualty,  it 
being  nnderstood  that  the  railway  company  shall  repair  all  damages 
to  said  cars  of  every  kind  occasioned  by  accident  or  casualty  dur- 
ing the  continuance  of  this  contract,  except  that  the  Pullman 
Company  assumes  all  responsibility  for  any  loss  or  damage  occur- 
ring to  said  cars  arising  from  defective  heating  apparatus  or  lights 
furnished,  by  it."     (6)  As  proper  compensation  for  the  mainte- 
nance of  the  running  gear  and  bodies  of  the  cars,  the  defendant 
was  to  pay  plaintiff  '^  three  cents  per  car  per  mile  for  every  mile 
run  by  said  cars  upon  the  road  of  the  railway  company  or  upon 
the  roads  of  other  companies,  by  direction  of  the  officers  of  the 
railway  company,  while  in  service  uuder  this  contract ; "  and  at  all 
times,  when  requested  by  the  plaintiff,  to  make  promptly  such 
repairs  to  the  cars  furnished  under  the  contract  as  might  from 
time  to  time  become  necessary,  and,  without  request,  make  such 
repairs  as  were  required  ^^  to  insure  their  safety,  rendering  bills 
monthly  to  the  Pullman  Company  for  repairs  to  cars,  and  charg- 
ing for  the  same  only  the  actual  cost  of  material  and  labor  ex- 
pended on  such  repairs,  with  an  addition  of  ten  per  cent  to  cover 
general  expenses,  all  settlements  and  payments  for  milage  and  re- 
pairs to  be  made  monthly  between  said  companies."     (7)  When- 
ever the  revenue  from  sales  of  seats  and  berths  equalled  an  average 
of  $7,600  per  car  per  annum  upon  the  number  of  cars  furnished 
under  the  contract,  then,  and  while  such  revenue  continued,  the 
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defendaDt  shoald  not  pay  mileage  for  any  car  so  f nrniahed ;  the 
plaintiff,  in  such  case,  to  bear  the  expense  of  all  repairs  and  im- 
provements to  its  carSy  ^'  except  snch  repairs  as  are  rendered  nec- 
essary by  accident  or  casualty,  and  such  as  are  provided  for  in 
article  sixth  of  this  agreement,  which  shall  be  made  by  the  railway 
company,  as  herein  before  mentioned."  (8)  The  plaintiff  was  to 
have  the  exdnsiye  right,  for  a  term  of  fifteen  years  from  the  date 
of  the  agreement,  to  furnish  drawing-room  and  sleeping  cars  for 
the  defendant's  use  on  all  its  passenger  trains  on  roads  then  or 
subsequently  controlled  or  owned  by  it,  and  on  roads  over  which 
it  had  the  right  to  run  such  cars ;  the  defendant  not  to  '^  contract 
with  any  other  party  to  run  said  class  of  cars  on  and  over  said 
lines  of  road  during  said  period  of  fifteen  years."  (9)  In  case 
either  party  failed  to  cleanse  or  repair  any  of  the  cars,  according 
to  the  conditions  of  the  agreement,  and  the  party  so  in  default 
should  neglect  and  refuse  to  perform  its  agreement  in  this  respect 
within  a  reasonable  time  after  notice  of  such  default,  the  other 
party  had  the  right  to  cleanse  and  make  or  cause  to  be  made  all 
necessary  repairs  and  renewals  to  said  cars,  at  the  cost  of  the 
party  in  default.  (10)  If  either  {>arty  failed,  at  any  time,  to  keep 
and  perform  its  covenants,  as  set  forth  in  the  agreement,  the  one 
not  in  default,  after  the  expiration  of  a  reasonable  time  from  the 
service  of  written  notice  of  such  default,  was  at  liberty  to  declare 
the  contract  at  an  end.  (11)  The  defendant  was  given  the  option 
to  tenninate  the  contract  at  the  end  of  five,  eight  or  eleven  years, 
upon  written  notice  to  the  plaintiff,  served  six  months  before  the 
day  fixed  for  such  termination;  and  if  the  contract  was  so 
terminated,  without  default  upon  the  part  of  the  plaintiff,  the 
defendant  was  required  to  purchase  the  cars  and  equipments  of 
the  Pullman  Company  ''  then  in  use,  or  assigned  and  accepted  for 
use,"  under  the  contract,  or  such  interest  therein  as  the  defendant 
may  not  have  previously  acquired  under  the  provisions  of  this  con- 
tract, '^  at  the  actual  cash  vsJue  of  the  same,"  with  the  right  to 
use  them  without  charge  for  patent-rights  for  their  interior  ar- 
rangements. For  the  purposes  of  the  option  given  to  terminate 
the  contract,  it  was  agreed  ''  that  the  cars  now  [then]  running  on 
said  railroad,  and  which  should  form  part  of  the  cars  and  equip- 
ments to  be  furnished  under  this  contract,  together  with  such 
additional  cars  and  equipments  as  may  hereafter  be  assigned  to 
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the  railway  company,  shall  be  appraifled,"  etc.  (12)  The  tazea 
upon  all  cars  famished  to  the  defendant  by  the  plaintifE  were  to 
be  paid  equally  by  the  parties. 

It  was  in  proof  that  at  the  time  of  the  fire  the  cars  Great 
I^orthem  and  Louisiana  were  insured  for  the  plaintiff ;  that  be- 
fore the  commencement  of  this  action  the  insaranoe  companies 
paid  to  it,  in  fnll  settlement  of  the  loss  and  damage,  the  sum  of 
$19,000 ;  and  that  this  action  is  prosecnted  under  a  written  agree- 
menty  between  the  plaintiff  and  the  insurance  companies,  that  it 
should  be  conducted  jointly  by  their  counsel,  and  the  amount  re- 
covered by  suit,  settlement  or  compromise  equally  divided  be- 
tween them. 

The  ten  cars  mentioned  in  the  agreement  of  April  5, 1879, 
were  furnished  to  the .  defendant,  and  were  used  on  its  road. 
Subsequently  to  that  date,  the  plaintiff  having  complained  of  the 
manner  in  which  its  cars  were  repaired  at  the  defendant's  shops 
in  McComb  City,  on  its  road  about  one  hundred  and  five  miles 
above  Kew  Orleans,  the  latter,  by  its  president,  suggested  that 
the  plaintiff  repair  its  own  cars.  Thereupon,  in  order  to  facilitate 
such  repairing,  a  part  of  the  passenger-car  depot  shed  of  the  defend- 
ant in  New  Orleans  was  set  apart  to  the  exclusive  use  and  con- 
trol of  the  plaintiff  which,  at  its  own  expense,  fitted  up  the  por- 
tion so  assigned  to  it — one  part  as  a  linen  room,  one  as  a  carpenter 
shop,  one  as  an  upholstery  room,  and  one  as  a  paint  shop— inclos- 
ing the  same  with  partitions,  and  keeping  it  locked  with  the  keys 
in  possession  of  its  own  employes.  The  place  so  fitted  up  was 
known  as  the  ^^  Pullman  repair  shop."  The  employes  of  the 
defendant  had  no  right  of  access  to  it.  Although  the  tracks  of 
the  defendant  extended  into  this  repair  shop,  there  were  folding. 
doors  across  them  that  were  closed  by  an  iron  bar  on  the  inside. 
The  plaintiff  paid  nothing  for  the  use  of  this  shop.  The  watch- 
man over  the  whole  premises  was  maintained  by  the  defendant. 
With  the  permission  and  consent  of  the  defendant  the  plaintiff, 
on  one  or  two  occasions,  repaired  and  varnished  in  that  shop  cars 
assigned  by  it  to  other  railroads,  and  not  covered  by  the  agree- 
ment in  question. 

The  fire  in  question  ^'  originated,  from  a  cause  unknown,"  in 
the  "  Pullman  repair  shop."  It  occurred  about  three  o'clock  on  the 
morning  of  the  27th  of  May,  1882,  and  resulted  in  the  total 
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destrnction  of  both  the  Great  Northern  and  the  Loaisiana.  The 
Oreat  Northern  wag  at  the  time  standing  on  the  defendant's 
track  in  the  paint  room  of  that  shop,  behind  the  barred  folding- 
doors  across  the  railroad  tracks.  It  had  been  there  since  the 
previous  October  undergoing  repairs,  refitting  and  revarnishing, 
and  its  name  changed  to  that  of  '^  Chatawa."  But  for  its  destrac- 
tion  it  would  have  been  in  condition  on  the  day  sncceeding  the 
fire  to  be  again  put  into  the  service  under  the  contract  of  1879. 
There  was  no  evidence  that  any  other  car  was  furnished  to  take 
its  place  on  the  defendant's  road  while  it  was  in  the  sliop  under- 
going repairs.  When  the  fire  occurred,  the  Louisiana  was  standing 
on  the  defendant's  track,  in  New  Orleans,  under  a  depot  shed 
belonging  to  it,  and  used  to  store  cars  when  not  in  actual  transit 
— ^those  belonging  to  it  as  well  as  those  belonging  to  the  plaintiff. 
That  shed  was  called  by  the  defendant's  employes  the  ^'  Pullman 
shed."  The  Louisiana  reached  New  Orleans  about  three  o'clock  in 
the  afternoon  of  May  26,  1882,  fro.m  a  trip  over  defendant's  road, 
was  placed  in  the  above  depot  shed,  and  was  to  have  been  sent 
out  on  another  trip  at  six  o'clock  on  the  afternoon  of  May  27, 1882. 
The  Great  Northern,  when  burned,  was  under  the  same  depot 
shed,  but,  as  already  stated,  in  that  part  known  as  the  Pullman 
repair  shop.  It  is  in  evidence  that,  at  various  times  during  the 
existence  of  the  contract  sued  on,  the  plaintiff  took  some  of  the 
ten  cars,  furnished  under  it,  to  shops  in  St.  Louis,  Mo.,  and  Pull- 
man, III.,  entirely  off  the  line  of  the  defendant's  road,  in  order  to 
be  repaired,  so  as  to  bring  them  up  to  the  designated  standard. 
The  question  of  negligence  was  left  to  the  jury,  which  was  in- 
structed that  the  plaintiff  could  not  recover  if  the  fire  was  caused 
by  its  negligence. 

James  Fhntressy  T.  J.  SemmeSy  and  OirauU  Farra/r  for  plaintiff 
in  error.  Tho8,  F,  HargiSy  Geo,  B,  Bastin^  F  S.  Farravj  B. 
F,  Jones  and  F.  B.  Kruttachnitt  for  defendant  in  error. 

Mr.  Justice  HABLAfr,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

1.  The  jury  were  instructed,  at  the  request  of  the  plaintiff,  that 
a  damage  or  destruction  by  fire  is  a  casualty  or  accident,  within 
the  meaning  of  the  contract.  This  the  defendant  contends  was 
error.    We  do  not  think  so.    The  fire  that  destroyed  the  Great 
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Northern  and  the  Louisiana  originated,  as  we  have  seen,  from  a 
•  cause  nnknown.  An  accident  or  casaalty,  according  to  common 
understanding,  proceeds  from  an  unknown  cause  or  is  an  un- 
usnal  effect  of  a  known  cause.  Either  may  be  properly  said  to 
occur  by  chance  and  unexpectedly.  Webst.  Diet. ;  Imperial  Diet. 
It  was  no  donbt  used  in  that  sense  by  the  parties  to  the  contract 
in  question.  They  manifestly  contemplated  that  the  railroad  com- 
pany should  assume  all  responsibility  for  the  loss  of  drawing-room 
or  deepinfi^-cars,  whUe  in  use,  or  subject  to  be  used,  by  it,  with 
the  single  exception,  distinctly  made,  of  loss  or  damage  occurring 
'^from  defective  beating  apparatus  or  lights  furnished"  by  the 
Pullman  Company,  which  assumed  all  responsibility  for  loss  or 
damage  to  its  cars  resulting  from  either  of  the  latter  causes.  This 
exception  in  respect  to  defective  heating  apparatus  and  lights  fur- 
nished by  the  plaintiff  —  necessarily  referring  to  loss  or  damage 
by  fire  caused  in  either  of  those  modes  —  renders  it  clear  that  the 
nilroad  company  assumed  responsibility  for  the  loss  of  cars  used 
or  subject  to  be  used  by  it  under  the  contract,  whenever  such  loss 
was  by  fire  occurring  from  a  cause  unknown,  that  is,  accidentally 
or  from  casualty. 

The  jury  were  instructed  that  the  insurance  of  th^cars  by  the 
plaintiff  was  res  inter  alios  actay  and  had  no  determining  effect 
npon  the  right  of  the  plaintiff  to  recover  in  this  action.  The  giv- 
ing of  this  instruction  has  been  assigned  for  error.  We  are  of 
opinion  that  the  obtaining  of  insurance  by  the  plaintiff,  the  collec- 
tion of  $19,000  in  full  settlement  of  its  claim  against  the  insurance 
companies,  and  the  agreement  between  it  and  them  for  the  bring- 
ing of  this  action  for  their  joint  benefit,  were  matters  with  which 
tiie  railroad  company  had  no  concern  and  cannot  affect  the  deter- 
mination  of  this  case.  By  the  provisions  of  the  policies,  the  in- 
surance companies  were  entitled,  in  case  of  loss,  to  an  assignment 
of  the  plaintiff's  right  to  receive  satisfaction  therefor  from  any 
other  person  or  persons,  town  or  corporation,  with  a  power  of  at- 
torney to  Bue  for  and  recover  the  same  at  the  expense  of  the  insurer. 
Upon  payment  of  the  loss,  or  to  the  extent  of  any  payment  by 
tbem  on  account  of  such  loss,  the  insurance  companies  were  sub- 
rogated to  the  rights  of  the  insured,  and  could,  in  the  name  of  the 
insured,  or  in  their  joint  names,  maintain  an  action  against  the 
raiboad  company  for  indemnity,  if  that  company  was  liable  to 
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the  insared  for  the  loss  of  the  cars.  The  acceptance  of  a  given 
amount  from  the  insurance  companies  in  full  discharge  of  their 
liability  did  not  affect  the  right  of  the  plaintiff  to  recover  from 
the  railroad  company  the  whole  amount  of  the  loss  for  which  the 
latter  was  responsible  under  its  contract.  The  plaintiff  could  re* 
cover  only  one  satisfaction  for  the  loss ;  and  if  the  amount  re- 
covered from  the  railroad  company,  increased  by  the  sum  collected 
from  the  insurance  companies,  was  more  than  sufficient  for  its  just 
indemnity,  the  excess  would  be  held  by  it  in  trust  for  the  insur- 
ance companies.  The  inquiry  in  this  action  is  as  to  the  amount 
for  which  the  railroad  company  is  bound  on  its  contract  with  the 
plaintiff,  and  the  recovery  is  not  affected  or  limited  by  the  amount 
collected  from  the  insurance  companies*  As  said  in  Railroad  Go. 
v.  Jurey,  111  U.  8.  684,  593 ;  4  Sup.  Ct.  Rep'r,  566,  which  waa 
a  suit  against  a  carrier :  ''  Although  the  suit  is  brought  for  the 
use  of  the  insurer,  and  it  is  the  sole  party  beneficially  interested^ 
yet  its  rights  are  to  be  worked  out  through  the  cause  of  action 
which  the  insured  has  against  the  common  carrier.  The  legal 
title  is  in  the  insured,  and  the  carrier  is  bound  to  respond  for  all 
the  damages  sustained  by  the  breach  of  his  contract.  If  only  part 
of  the  loss  hSs  been  paid  by  the  insurer,  the  insurer  is  entitled  to 
the  residue."  See,  also.  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp. 
Co.,  117  U.  S.  812,  820,  321 ;  6  Sup.  Ct.  RepV,  1176.  This  is 
because,  as  said  by  Chief  Justice  Shaw  in  Hart  v.  Railroad  Corp., 
13  Mete.  (Mass.)  99,  the  liability  of  the  railroad  company  is^ 
in  legal  effect,  first  and  principal,  and  that  of  the  insurer  second- 
ary, not  in  order  of  time,  but  in  order  of  ultimate  liability.  So 
in  Weber  v.  Railroad  Co.,  35  N.  J.  Law,  409 :  "  Notwithstand- 
ing such  payment,  an  action  will  lie  by  the  insured  against  the 
railroad  company.  The  insurance  is  to  be  treated  as  a  mere  in- 
demnity, and  the  insured  and  insurer  regarded  as  one  peraon ; 
therefore,  payment  by  the  insurer  before  suit  l>rought  cannot  af- 
fect the  right  of  action."  To  the  same  effect  are  numerous  other 
cases.  Fretz  v.  Bull,  12  How.  466,  469  ;  Hall  v.  Railroad  Cob., 
18  Wall.  367,  370 ;  Merrick  v.  Van  Santvoord,  84  N.  Y.  208  ; 
Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co.,  73  N.  Y.  399 ;  Clark  v. 
Wilson,  103  Mass.  219 ;  Hayward  v.  Cain,  105  Mass.  213 ;  Galea 
V.  Hailman,  11  Penn.  St.  515;  Perrott  v.  Shearer,  17  Mich.  48;  In- 
surance Co.  V.  Frost,  37  111.  333 ;  Connecticut  Mut.  Life  Ins.  Co. 
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V.  New  York  &  K  H.  R.  Co.,  25  Conn.  265 ;  Swarthont  v.  Rail- 
road Co.,  49  Wis.  625  ;  6  N.  W.  Rep'r,  814.  The  principle  is 
thnB  stated  by  Lord  Blackburn  in  Bumand  v.  Rodocanachi,  L. 
R.,  7  A  pp.  Cas.  333,  339:  "The  general  rule  of  law  (and  it  is 
ob?ion8  justice)  is  that,  where  there  is  a  contract  of  indemnity 
(it  matters  not  whether  it  is  a  marine  policy,  or  a  policy  against 
jSre  on  land,  or  any  other  contract  of  indemnity),  and  a  loss  hap- 
pens, any  thing  which  reduces  or  diminishes  that  loss  reduces  or 
diminishes  the  amount  which  the  indemnifier  is  bound  to  pay  ; 
and,  if  the  indemnifier  has  already  paid  it,  then  if  any  thing  which 
diminishes  the  loss  comes  into  the  hands  of  the  person  to  whom 
he  has  paid  it,  it  becomes  an  equity  that  the  person  who  has  al- 
ready paid  the  full  indemnity  is  entitled  to  be  recouped,  by  hav- 
ing  that  amount  back."  Castellain  v.  Preston,  11  Q.  B.  Div.  380. 
It  results  that  the  court  was  right  in  holding  that  the  insurance 
upon  the  Cars  and  the  collection  by  plaintiff  of  the  insurance 
money  were  immaterial  matters  in  this  litigation.  The  action  was 
well  brought  in  the  name  of  the  plaintiff,  pursuant  to  its  agree- 
ment with  the  insurance  companies. 

3.  It  is  assigned  for  error  that  the  court  refused  to  instruct  the 
juiy  that  the  agreement  sued  on  was  void,  as  against  public  pol- 
icy, because  of  the  exclusive  rights  given  to  the  plaintiff  for  the 
term  of  fifteen  years  in  respect  to  drawing-room  and  sleeping-cars 
furnished  by  it  to  the  defendant,  supplemented  by  the  stipulation 
that  the  defendant  would  not "  contract  with  any  other  party  to 
run  the  said  class  of  cars  on  and  over  said  lines  of  road  during 
said  period  of  fifteen  years ; "  and  because  the  law  will  not  permit 
individuals  to  oblige  Uiemselves  by  a  contract,  when  the  thing  to 
be  done  or  omitted  is  injurious  to  the  public.  Navigation  Co.  v. 
Vinsor,  20  WaU.  64,  66;  Chappel  ^.  Brockway,  21  Wend.  157, 
159.  Such  a  contract,  it  is  argued,  is  in  general  restraint  of  trade. 
The  authorities  cited  in  support  of  this  contention  have  no  appli- 
cation to  Buch  a  contract  as  the  one  before  us.  The  defendant 
was  under  a  duty,  arising  from  the  public  nature  of  its  employ- 
ment, to  famish  for  the  use  of  passengers  on  its  lines  such  accom- 
modations as  were  reasonably  required  by  the  existing  conditions 
of  passenger  traffic.  Its  duty,  as  a  carrier  of  passengers,  was  to 
make  suitable  provisions  for  their  comfort  and  safety.  Instead  of 
furnishing  its  own  drawing-room  and  sleeping-cars,  as  it  might 
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have  done,  it  employed  the  plaintiff,  whose  special  business  was 
to  provide  cars  of  that  character,  to  supply  as  many  as  were  neces- 
sary to  meet  the  requirements  of  travel.  It  thus  used  the  instru- 
mentality of  another  corporation  in  order  that  it  might  properly 
discharge  its  duty  to  the  public.  So  long  as  the  defendant's  lines 
were  supplied  with  the  requisite  number  of  drawing-room  and 
sleeping-cars,  it  was  a  matter  of  indifference  to  the  public  who 
owned  them.  Express  Cases,  117  U,  S.  1,  24,  25 ;  6  Sup.  Ct. 
Kep'r,  542,  628.  We  cannot  perceive  that  such  a  contract  is  at 
all  in  restraint  of  trade.  The  plaintiff  was  at  liberty,  so  far  as 
that  contract  was  concerned,  to  make  similar  arrangements  for  the 
accommodation  of  passengers  on  all  other  railroads  in  the  country, 
even  those  that  are  rivals  or  competitors  in  business  with  the  de- 
fendant. It  is,  however,  a  fundamental  condition  in  all  such  con- 
tracits  that  their  provisions  must  not  be  injurious  to  the  public 
As  said  by  this  court  in  Cherokee  Nation  v.  Railway  Co.,  135 
U.  S.  641,  657;  10  Sup.  Ct.  Rep'r.  965,  a  railroad  is  a  public 
highway,  established  primarily  for  the  convenience  of  the  people 
and  to  subserve  public  ends.  A  railroad  corporation  cannot, 
therefore,  without  the  sanction  of  the  government  creating  it, 
make  any  agreement  that  militates  against  the  public  convenience, 
or  that  will  defeat  the  public  objects  for  which  it  was  established. 
If  the  contract  in  suit  was  liable  to  objection  upon  these  grounds, 
a  different  .question  would  be  presented  for  our  determination. 
But  we  are  of  opinion  that  public  policy  did  not  forbid  the  rail- 
road company  from  employing  the  Pullman  Southern  Car  Com- 
pany to  supply  drawing-room  and  sleeping-cars  to  be  used  by  its 
passengers,  and,  as  a  means  of  inducing  the  plaintiff  to  perform 
this  public  service  and  to  incur  the  expense  and  hazard  incident 
thereto,  from  giving  it  an  exclusive  right  to  furnish  cars  for  that 
purpose.  The  defendant  did  not,  by  such  an  agreement,  abandon 
the  duty  it  owed  to  the  public ;  for  the  cars  so  furnished,  while  in 
its  possession  and  use,  became,  as  between  it  and  its  passengers, 
its  own  cars,  subject  to  such  regulations  as  it  might  properly  estab- 
lish for  the  comfort  and  safety  of  passengers  on  its  trains.  Penn- 
sylvania Co.  V.  Roy,  102  U.  S.  451,  457.  And  the  contract  is  to 
be  interpreted  in  view  of  the  condition,  implied  by  law,  that  the 
plaintiff  should  furnish  cars  not  only  adequate  and  safe  but  sufS- 
cientln  number  for  the  use  of  the  public  desiring  to  travel  over 
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the  defendant's  roads.  These  conditions  exist  independently  of 
the  particular  clause  giving  the  railroad  company  the  option  to 
terminate  the  agreement  at  the  end  of  five  or  eight  or  eleven 
years.  Being  imposed  by  law,  as  necessary  to  the  pnblic  interests, 
they  could  not  be,  dispensed  with  by  agreement  of  the  parties. 
The  designation  of  particular  periods  of  time,  at  the  end  of  either 
of  which  the  defendant  might,  of  right  and  upon  notice,  terminate 
the  agreement,  did  not  tie  its  hands  so  that  it  could  not  continu- 
ously discharge  its  duty  to  the  public  in  respect  to  the  adequacy 
or  safety  of  cars  in  which  it  conveyed  passengers.  The  stipula- 
tion, therefore,  that  the  plaintiff,  not  being  in  default,  should  have 
the  exclusive  right  for  fifteen  years  to  furnish  drawing-room  and 
sleeping-cars  for  the  defendant's  nse,  and  that  the  defendant  should 
not,  during  that  period,  contract  for  cars  of  that  kind  with  any 
other  party,  rightly  construed,  is  not  unreasonable,  and,  properly 
performed,  will  promote  the  convenience  of  the  public,  in  that  it 
enables  the  defendant  to  have  on  its  linos,  at  all  times,  and  as  the 
requirements  of  travel  demand,  drawing-room  and  sleeping-cars 
for  ase  by  passengers.  It  is  a  stipulation  that  does  not  interfere 
in  any  degree  with  its  right  and  duty  to  disregard  the  contract 
whenever  the  plaintiff  fails  in  furnishing  cars  that  are  adequately 
safe  and  sufficient  in  number  for  the  travel  on  defendant's  lines. 
The  suggestion  that  the  agreement  is  void,  upon  grounds  of  public 
policy,  or  because  it  is  in  general  restraint  of  trade,  cannot,  for 
the  reasons  stated,  be  sustained. 

Besides,  it  is  not  dear  that  the  agreement  is  so  far  indivisible 
that  the  stipulation  giving  the  plaintiff  the  exclusive  rights  in 
question,  and  binding  the  defendant  not  to  make  similar  contracts 
with  other  parties  for  drawing-room  and  sleeping-cars  to  be  used 
on  its  lines,  cannot  be  separated  from  the  other  provisions.  If 
that  stipulation  were  held  to  be  void  upon  the  grounds  su^ested, 
we  should  be  inclined  to  hold  that,  as  between  the  parties,  the  pro- 
vision making  the  railroad  company  liable  for  loss  or  damage, 
arising  from  casualty  or  accident,  to  the  plaintiff's  cars,  while  in 
the  possession  of  and  subject  to  use  by  the  defendant,  remained 
in  force.  Erie  Ry.  Co.  v.  Union  Locomotive  &  Exp.  Co.,  35  N 
J.  Law,  246. 

4*  There  can  be  no  doubt  that  the  railroad  company  was,  under 
the  evidence,  liable  to  the  plaintiff  on  account  of  the  loss  by  fire 
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of  the  Louisiana.  The  contract  covered  cars  that  were  assigned 
by  the  plaintiff  to  the  defendant's  use,  while  thej  were  in  actual 
transit  over  its  lines  or  over  the  lines  of  other  companies  on  whose 
roads  they  were  sent  by  the  defendant.  It  equally  covered  such 
as  were  under  the  defendant's  immediate  control  while  in  its  own 
yards  or  sheds  for  the  purpose  simply  of  being  cleansed  and  re- 
supplied  for  another  trip  when  the  defendant  chose  to  put  them 
into  actual  service.  That  was  the  situation  at  the  time  of  the  loss 
by  fire  of  the  Louisiana.  It  had  a  few  hours  before  come  from 
active  service  on  the  defendant's  road,  and,  but  for  itsdestruction, 
would  have  been  put  upon  the  road  for  another  trip  in  the  after- 
noon of  the  very  day  of  the  fire.  Such  a  case  is  plainly  em- 
braced by  both  the  letter  and  spirit  of  the  contract.  A  peremp- 
tory instruction  to  find  for  the  plaintifiE  in  respect  to  the  Louisi- 
ana would  not  have  been  erroneous. 

5.  The  remaining  instructions  involved  the  liability  of  the  de- 
fendant on  account  of  the  destruction  by  fire  of  the  car  Great 
Northern.  The  defendant  asked  the  conrt  to  instruct  the  jury  as 
follows  :  **  That  if  the  jury  believe  from  the  evidence  that  the 
defendant  company,  by  arrangement  with  the  plaintiff  company, 
in  the  year  1879,  set  apart  at  their  depot  in  the  city  of  New  Or- 
leans a  certain  portion  of  said  depot  for  the  exclasive  use  and 
benefit  of  plaintiff  as  a  repair  shop,  wherein  the  cars  of  the  plain- 
tiff mentioned  in  the  contract  sued  on  were  to  be  repaired  by  the 
plaintiff  at  its  own  expense,  and  the  said  space  was  inclosed,  fast- 
ened and  locked,  and  the  keys  thereof  were  kept  by  the  plaintiff 
or  its  agents  so  that  access  thereto  by  the  defendant  or  its  agents 
was  only  such  access  as  was  necessary  to  enable  the  defendant 
company  to  take  possession  of  repaired  cars  when  tendered  for 
service  by  the  plaintiff,  and  that  at  the  time  of  the  fire,  on  the  27th 
of  May,  1882,  the  car  Great  Northern  was  in  the  said  repair  shop, 
and  had  been  there  for  a  period  exceeding  six  months  for  the 
purpose  of  being  repaired,  and  that  at  the  time  of  the  fire  said 
car  had  not  been  tendered  for  service  as  a  car  completely  repaired 
and  equipped  for  service  to  the  defendant,  althongh  ready  to  be 
tendered,  then  the  jury  must  find  that  the  defendant  is  not  liable 
for  the  loss  of  the  said  car  Great  Northern,  or  for  any  damage 
thereto  by  fire  aforesaid."  This  instruction  was  refused,  except 
with  this  modification :     * '  Unless  the  jury  further  find  that  the 
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Bftid  car  had  been  withdrawn  from  the  dominion  of  tho  contract, 
and  it  was  held,  according  to  the  understanding  of  both  parties, 
for  some  other  purpose  —  that  is,  for  some  other  purpose  than 
those  of  the  contract"  The  court,  in  its  general  instructions  to 
the  jury,  said :  ^^It  was  undoubtedly  competent  for  the  parties 
to  this  action  to  have  withdrawn  their  cars  from  the  dominion  of 
the  contract,  but  to  constitute  such  a  withdrawal  there  must  be 
the  intent  of  the  plaintiff  to  retain  them  for  some  purpose  other 
than  to  continue  their  use  under  the  contract ;  and  if  the  jury  find 
that  there  was  a  placing  of  the  cars  in  the  separate  room  or  apart- 
ment with  the  intent,  on  the  pact  of  the  plaintiff,  to  use  them  in- 
dependently of  the  contract,  and  not  under  it,  then  the  defendant 
would  not  be  liable  for  their  destruction.  If,  on  the  other  hand, 
the  jury  find  that  though  there  was  a  placing  of  the  cars  in  the 
separate  room  or  apartment,  but  with  the  intent  to  continue  to 
use  them  under  the  contract,  and  to  hold  them  so  placed  merely 
for  the  purpose  of  repair  under  the  contract,  and  the  defendant 
shared  this  intent,  then  the  defendant  wonld  be  responsible  for 
their  destruction  by  fire.  In  determining  this  question  the  jury 
will  consider  all  the  fact«  and  circumstances  established,  including 
the  fact  that  the  cars  remained  on  the  tracks  of  the  defendant, 
and  will  further  consider  whether  the  defendant  is  shown  to  have 
any  relations  to  these  cars  except  under  the  contract." 

The  defendant  also  asked  this  instruction :  '^  That  if  the  jury 
believe  that  the  two  care,  Louisiana  and  Great  Northern,  were 
destroyed  by  fire  at  the  depot  of  the  defendant  company,  while 
the  said  cars  were  not  in  actual  use  and  service  by  the  defendant 
company,  then  they  must  find  a  verdict  for  the  defendant."  The 
eourt  refused  to  give  this  instruction,  saying :  ^^  I  refuse  that 
inatruction,  provided  you  find  that  they  were  being  repaired 
under  the  contract.  That's  the  test  which  the  court  gives  you  all 
the  way  through  —  whether  these  cars,  according  to  the  meaning 
of  these  parties,  were  or  were  not  under  the  contract,  the  contract 
providing  for  repairing  as  well  as  running."  The  court  having, 
in  this  connection,  instructed  the  jury,  at  plaintiff's  request,  that 
^*the  said  contract  covers  the  said  cars  while  standing  on  the 
tracks  of  the  defendant  in  the  yards,  and  under  the  sheds  used  for 
eloring  cars  while  not  in  transit,"  said  that  the  contract  covered 

the  cars  ''  while  standing  on  the  tracks  of  the  defendant  in  its 
VOL.  rv. — 29 
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yards  and*iinder  the  Bheds  iiaed  for  storing  cars  while  not  in  tran- 
ait,  bnt  while  held  for  transit  or  repair  on  defendant's  tracks  nnder 
the  contract." 

It  was  not  error  to  refose  that  one  of  defendant's  requests 
for  instmctions  predicated  upon  the  theory  that  its  liability  for 
the  loss  of  a  car  from  accident  or  casnalty  depended  upon  such  car 
being,  at  the  timey  in  its  ^'  actual  use  and  service."  Of  coarse, 
the  defendant  meant  by  this  instruction,  and  the  jury  would  have 
understood,  that  a  car  was  not  in  actual  service  while  it  was* 
standing  on  the  defendant's  tmcks  ^'  between  trips."  That  theory 
would  have  relieved  it  from  responsibility  for  the  loss  of  the  Lou- 
isiana, dthongh  that  car  had  come  from  the  road  only  a  few  hours 
previous  to  the  fire,  and  was,  when  destroyed,  in  the  immediate 
possession  and  control  of  the  raQroad  company,  being  cleansed  and 
prepared  for  the  use  of  passengers  on  another  trip  to  be  entered 
upon  in  the  afternoon  of  the  day  of  the  fire.  We  have  already 
said  that  this  interpretation  of  the  contract  was  unsound.  But 
we  are  of  opinion  that  the  court  below  erred  in  not  giving,  with- 
out modification,  the  first  of  the  above  instructions  asked  by  the 
defendant.  By  the  terms  of  the  agreement,  the  railroad  company 
was  bound,  upon  reqnest,  to  make  promptly  such  repairs  of  the 
cars  furnished  to  it  as  might  from  time  to  time  become  necessary, 
and,  without  request,  to  make  such  as  their  safety  demanded. 
The  length  of  time  the  Great  Northern  was  in  the  repair  shops 
indicated  either  that  repairs  were  necessary  to  its  safety,  or  that 
"  the  requirements  of  travel "  did  not  make  it  necessary  to  assign 
another  sleeping-car  in  its  place.  But,  whatever  may  have  been 
the  fact  in  that  regard,  the  Great  Northern  was  not,  within  any 
fair  interpretation  of  the  contract,  in  the  possession  or  under  the 
control  or  supervision  of  the  defendant,  or  subject  to  be  used  un- 
der and  for  the  purposes  of  the  contract,  while  it  was  in  a  repair 
shop  of  which  the  plaintiff  had  the  keys,  and  to  which  the  de- 
fendant's employes  had  no  access.  We  do  not  mean  to  say  that 
a  car,  famished  by  the  plaintiff,  ceased  to  be  under ''  the  dominion 
of  the  contract"  while  it  was  being  repaired  as  provided  for  in  the 
contract.  On  the  contrary,  if  the  Great  Northern  had  been  de- 
stroyed by  fire,  the  result  of  accident  or  casualty,  while  in  the 
possession  of  the  defendant,  undergoing  ordinary  repairs,  it  would 
have  been  liable  for  the  loss.    No  doubt  the  defendant's  assent  to 


CmcAao,  St.  L,  kto.,  R.  Co.  v.  Pullmak  S.  Cab.  Co.    £27 

liability  for  losses  or  damages  resalting  from  accident  or  casualty 
was  because  the  agreement  contemplated  that  the  cars  furnished 
to  and  held  by  it  under  the  contract  would  be,  all  the  time, 
whether  they  were  on  its  road  in  actual  service,  or  in  its  shops 
undergoing  repairs,  in  its  immediate  possession  and  control, 
thereby  insuring  the  safety  of  the  cars,  so  far  as  the  vigilance 
of  its  own  employes  was  concerned,  from  loss  or  damage 
from  the  causes  named.  But  the  Pullman  Company  became 
dissatisfied  \dth  the  manner  in  which  the  repairs  were  made 
by  the  defendant,  and  undertook  itself  to  make  such  repairs, 
in  a  shop  set  apart  to  it  for  that  specific  purpose,  and  placed  un- 
der its  exclusive  control,  and  to  which  the  defendant's  agents  had 
no  access.  The  defendant  agreed  to  be  liable  for  loss  or  damage, 
from  accident  or  casualty,  if  the  loss  occurred  while  the  cars  were 
in  its  possession,  subject  to  be  used  by  it  or  subject  to  its  control, 
care  and  supervision,  but  not  otherwise.  That  is  the  meaning 
of  the  contract  Looking  at  the  whole  agreement,  and  giving  full 
force  to  all  its  provisions^  the  defendant  cannot  be  held  to  have 
agreed  to  be  liable  for  loss  or  datuage  accruing  from  accident  or 
casualty,  while  the  cars  were  in  the  exclusive  possession  and  sub- 
ject to  the  entire  control  of  the  plaintiff,  and  not  subject  to  be 
used,  controlled  or  cared  for  by  the  defendant,  until  the  plaintiff 
choee  to  surrender  its  exclusive  possession,  and  return  the  cars  to 
the  possession  and  control  of  the  railroad  company.  Upon  the 
theory  sanctioned  by  the  court  below,  we  do  not  perceive  but 
that  the  defendant  would  have  been  liable  for  the  loss  of  the 
Great  Northern,  if  it  had  been  removed  to  the  shops  of  the  Pull- 
man Palace-Car  Company  at  Pullman,  111.,  to  be  repaired,  and, 
after  being  there  from  October,  1881,  until  May,  1882,  had  been 
burned  up  while  in  those  shops,  a  result  that  surely  could  not  have 
been  contemplated  by  the  parties.  In  our  opinion,  the  evidence 
did  not  disclose  a  case  of  liability  under  the  contract,  upon  the  part 
of  the  defendant,  for  the  destruction  by  fire  of  the  Great  North- 
em,  and  an  instruction  to  the  jury  to  that  effect  would  not  have 
been  improper. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial  in  conformity  with  this  opinion. 

Blatchford,  J.,  did  not  sit  in  this  case  or  take  any  part  in  its 
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OotpwIioM — ooBteacU  in  wfnrinf  oftmdty — A«to  that  f e«tiue  of  tba 
contrmct  inTol^ed  in  ttM  foiegoing  caae  and  claimed  to  be  in  restiaint  of  tmde. 
Bee  Central  TnuiB.  Co.  t.  Pullman's  Palace^Sar  Co.,  ante,  and  note. 


Laiho  ▼.  Mayob,  btc.,  of  Oitt  of  AioEBioirs. 

< 

(Bapreme  Comt  of  Georgia,  Mareb  4, 18B1.) 

1.  HUHICIPAL  O0RFOBATIQH8.      LiCBHBB  TO  OOCUFT  A  POBTIOB  OF  BTBBBT. 

Without  exprees  etatatorj  aathoritj,  a  municipal  government  cannot  grant 
to  an  J  person  the  right  to  erect  and  maintain  in  a  public  street  a  structure, 
such  as  a  permanent  fish-box,  for  his  private  and  exclusive  use. 

2.  Snia(A.BT  ABATBMBNT  OF  HUIBANCB  The  charter  of  Ameriens  invests 
ihe  citj  council  with  full  power  to  clear  the  streets  of  all  obetructions,  and 
this  power  maj  t>e  exercised  summarilj,  and  without  granting  a  preliminary 
hearing,  after  notice  to  remove,  and  refusal. 

8    LiCKirsi  TO  CARRY  ON  A  BU8IN1E86  CONFERS  NO   RIGHT  TO  U8B  8TREBT 

THBRBFOR.  A  lioen  se  from  the  city  to  carry  on  the  business  of  a  fish-dealer, 
etc.,  gives  no  vested  right  to  keep  a  box  in  the  street,  and  use  it  in  the  busi- 
ness. 

i.  Practice.  Dirrctino  a  vbrdict.  Where  the  wliole  case  turns  upon 
a  question  of  law.  which  is  decisive  of  its  merits,  the  court  may  direct  a  ver- 
dict for  the  defendant.  Even  if  this  be  irregular,  it  is  no  cause  for  a  new 
trial,  where  a  recovery  would  be  impossible. 

TERROR  from  snperior  court,  Snmter  county,  Fort,  judge. 

Simmons  dk  KvnJbrougK  L.  J.  Blalock  and  Hoyl  dk  Parks 
for  plaintiffs  in  error.  B.  P.  HoUis^  E.  A.  Hawkins  and  Har- 
rison cfe  PeepUs  for  defendant  in  error. 

Blboklby,  C.  J.  The  plaintiff  located  his  fish-box,  a  structure 
nine  feet  long,  three  feet  wide,  and  two  and  one-half  feet  high, 
.  in  one  of  the  public  streets  of  Ainericus,  intending  it  to  be  per- 
manent, and  believing  that  he  had  the  consent  of  the  city  council 
so  to  do.  Certain  members  of  the  street  committee  of  the  council 
gave  their  consent  expressly,  co-operated  with  him  in  selecting 
the  site,  and  gave  dii'ection  as  to  how  and  where  the  contrivance 
for  drainage  of  the  box  should  be  placed.  Considerable  expense  was 
incurred  by  the  plaintiff  in  procuring  t^e  box,  patting  it  in  position, 
and  supplying  it  with  the  needful  apparatus  for  drainage.  He  was 
a  licensed  fiah-dealer  and  restaurant-keeper,  and  renewed  his  license 
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while  using  the  box  in  ooonection  with  hk  buBiuesB.  The  renewed 
license  had  a  considerable  length  of  time  to  nm  when  the  citj,  in 
Jaoaarjr,  1888,  after  the  box  had  stood  in  the  street  for  about 
fifteen  months,  removed  it  without  his  consent,  and  in  spite  of 
his  objection.  This  was  not  done,  however,  until  after  he  had 
been  notified  to  remove  it,  and  had  positively  refased  to  do  so. 
Having  no  place  on  any  premises  under  his  control  on  which 
SQch  a  box  coald  be  located,  he  could  make  no  further  use  of  it 
in  his  business,  and  the  result  was  that  his  business  as  a  fish- 
dealer  was  broken  up.  He  brought  his  action  against  the  city 
for  damages,  and  after  hearing  aU  the  evidence  offered  by  bolii 
parties,  the  court  directed  the  jury  to  return  a  verdict  for  the 
defendant 

1.  It  is  not  pretended  that  the  municipal  government  of 
Americus  had  any  express  statutory  authority  to  farm  out  the 
public  streets  to  fish-dealers  or  to  any  one  else.  Without  such 
authority,  they  could  not  grant  to  any  citizen  the  right  to  main- 
tain a  permanent  structure  for  private  use  in  any  of  the  streets. 
2  Dill.  Mun.  Corp.,  §  660.  Any  license,  therefore,  which  the 
city  granted,  or  could  grant,  to  the  plaintiff  to  occupy  the  street 
with  this  fish-box  was  necessarily  temporary  and  revocable. 
Even  if  both  parties  had  intended  it  to  be  permanent,  such  in« 
tention  would  be  of  no  effect.  So  far  from  there  being  cause  for 
complaint  that  the  structure  was  allowed  to  stand  only  fifteen 
months,  it  was  matter  of  indulmnce  to  the  plaintiff,  and  some* 
thing  to  which  he  had  no  legal  right,  that  it  was  allowed  to  be 
placed  there  at  all.  His  real  grievance  is  that  he  made  a  mistake 
in  supposing  that  he  was  securing  a  right  which  the  city  authorities 
had  no  power  to  confer  upon  him.  In  dealing  with  public  agents, 
every  person  must  take  notice  of  the  extent  of  their  powers  at 
his  peril.;  and  only  by  gross  neglect  to  inform  himself  could  any 
one  having  the  requisite  capacity  to  deal  in  fish  fall  into  the  error 
of  supposing  that  he  could  acquire  for  his  own  exclusive  use  the 
right  to  oocnpy  permanently  sixty-seven  cubic  feet  of  space  in  a 
public  street.  It  matters  not  that  a  permanent  structure  for  pri- 
vate enjoyment  in  a  street  or  highway  is  confined  to  a  part  little 
tused,  or  not  used  at  all ;  it  becomes  a  nuisance,  as  an  encroach- 
ment upon  the  public  right.  Elliott  Koads  &  S.  477  et  seq.; 
Wilbur  V.  Tobey,  16  Pick.  177;  Emerson  v.  Babcock,  66  Iowa, 
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257;  23  K  W.  Bep'r,  666 ;  State  v.  Berdetta,  73  IncL  185.  It 
was  no  reason  for  not  removing  the  obstraction  that  the  plaintiff 
had  incnrred  expense  in  erecting  and  maintaining  it.  Winter  v. 
Citj  of  Montgomery,  83  Ala.  589;  3  South.  Rep'r,  235.  The  sug- 
gestion  that  the  city  would  be  estopped,  as  in  Oity  of  Atlanta  v. 
Gas-Light  Co.,  71  Ga.  107,  is  without  relevancy,  for  in  that  case 
the  gas  company  had  a  charter  from  the  legislature  ;  the  city  had 
power  to  give  consent,  and  consequently  could  be  estopped  from 
denying  that  it  had  given  it ;  and  where  the  power  to  consent  ex- 
ists, and  has  been  exercised,  the  city  may  be  estopped  to  revoke 
needlessly  and  to  the  injury  of  the  other  party.  Town  of  Spencer 
v.  Andrew  (Iowa),  47  N.  W.  RepV,  1007. 

2.  The  charter  of  the  city  of  Americus,  section  20,  declares  that 
the  said  mayor  and  council  of  Americus  shall  have  full  power  and 
authority  to  remove,  or  cause  to  be  removed,  any  building,  posts, 
steps,  fence  or  other  obstruction  or  nuisance,  in  the  public  streets, 
lanes,  alleys,  sidewalks  or  public  squares  of  the  city.  Acts  1873, 
p.  114.  This  power  was  ample,  and  was  duly  exercised  in  the 
present  instance.  The  plaintiff  was  notified,  according:  to  the  city 
ordinance,  to  remove  the  box,  and  refused  to  do  it.  On  the  facts 
in  evidence,  looking  to  his  testimony  alone,  there  was  good  cause 
for  removing  it,  and  his  complaint  that  he  was  denied  a  hearing 
by  the  city  council  is  of  no  significance.  To  abate  nuisances  else- 
where than  in  the  public  streets,  a  preliminary  hearing  would 
generally  be  necessary ;  but  to  clear  the  streets  of  palpable  ob* 
structions,  no  such  hearing  is  required.  The  plaintiff  has  not  had 
a  full  hearing  in  the  superior  court,  and  has  failed  to  show  any 
legal  reason  why  his  box  should  remain  in  the  street.  It  was  not 
the  want  of  a  hearing,  but  the  lack  of  any  legal  right,  that  ex- 
posed him  to  loss. 

3.  The  plaintiff^t^  license  as  a  fish-dealer  or  a  restaurant-keeper 
did  not  confer  any  right  upon  him  to  use  the  street  permanently 
and  exclusively  as  an  annex  to  his  premises  and  an  adjunct  to  his 
business.  We  have  referred  to  the  transcript  of  the  record  on 
file  here  in  the  case  of  City  of  Atlanta  v.  Dooly,  74  Ga.  702,  and 
find  that  the  bill-board  involved  in  that  case  was  located  upon  pri* 
vate  property  extending  along  the  margin  of  the  street,  and  not 
upon  the  street  itself  or  sidewalk.  It  was  that  circumstance  that 
made  the  ruling  in  that  case  correct.      The  license  granted  to 
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Dooly  as  a  bill-poster  was  not  claimed  to  comprehend  the  right 
of  maintaining  bill-boards  in  the  public  streets,  but  only  to  cover 
the  privil^e  of  exercising  the  business  od  adjacent  lands.  The 
city  officials  seized  and  removed  a  board  thus  located.  No  act  of 
merely  clearing  obstructions  out  of  a  street  was  under  considera- 
tion in  that  case. 

4.  After  all  the  evidence  was  in,  the  plaintiff's  right  to  recover 
turned  exclusively  upon  a  question  of  law.  That  question  was 
against  him.  It  was  not  possible  for  the  jury  to  render  any  ver- 
dict in  his  favor  which  could  be  upheld.  This  being  so,  no  good 
reason  occurs  to  us  why  the  court  could  not  direct  a  verdict  for 
the  defendant.  But,  even  if  such  direction  was  irregular,  it  was 
harmless,  and  it  would  be  idle  to  require  a  new  trial.  Hobby  v. 
Alford,  73  Ga.  791 ;  Cothran  v.  City  of  Rome,  77  Ga.  583.  Con- 
-struing  the  evidence  most  favorably  for  the  plaintiff,  and  treating 
all  conflict  in  it  as  settled  adversely  to  the  defendant,  the  verdict 
was  correct.     Judgment  affirmed.* 

Mnniftlpul  oorpoFatioii — permitting  me  of  street  for  private  pnrpoeee. — 
A  manidpal  corporation  cannot,  unless  speciaUj  authorized,  grant  the  use  of 
its  streets  or  pubUc  places  for  anj  private  purpose.  Glaessner  t.  Anheuser- 
Busch  Brewing  Assn.,  2  Am.  R.  R.  &  Corp.  Rep.  420  ;  Bateman  ▼.  Oitj  of 
OoTisgton,  8  Am.  B.  R.  &  Corp.  Rep.  608,  and  note. 


Southern  Kans.  Ry.  Co.  v.  Walsh. 

(Supreme  Court  of  Kansas,  March  7, 1891.) 

1.  Gabrubbs.  Injury  to  passenger.  Derailment.  PRSsxTMPnoN  of 
NBOLIOBNCB.  Where  a  passenger  brings  an  action  to  recover  for  injuries  re- 
sulting from  the  derailment  of  the  train  on  which  he  was  riding,  and  therein 
shows  the  occurrence  of  the  accident  and  the  extent  of  his  injuries,  a  prima 
facie  case  is  made  out  in  his  favor,  and  the  burden  is  thrown  upon  the  railway 
company  to  show  that  the  injury  did  not  result  from  a  want  of  care  upon  its 
part. 

2.  The  prima  facie  case  thus  made  out  may  be  overthrown  by  showing  that 
the  injury  resulted  from  inevitable  accident,  or  something  against  which  no 
human  prudence  or  foresight  on  the  part  of  the  company  rould  provide. 

8.  Degree  of  care  to  be  exercised  for  the  safety  of  passengers. 
The  railway  company  owes  a  higher  duty  to  its  passengers  than  mere  ordinary 
and  foresight  in  the  construction  and  maintenance  of  Its  tracks.    It  is 

♦  Reported  In  18  8.  B.  Rep>»  107. 
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boand  to  exeieiM  the  highest  degree  of  practicable  caze ;  not  tbe  utmoat  poe> 
Bible  preeaation  that  migbt  be  imagined,  bat  the  higheat  care  and  beet  pre- 
caation  known  to  practical  ose,  and  which  are  consistent  with  the  mode  of 
transportation  adopted. 

4.  Practicb.  SuBiosaioir  of  question  to  tory.  The  question  of  how 
general  or  how  particalar  the  question  of  fact  to  be  submitted  to  the  jury,  in 
any  particular  case,  should  be,  rests  largely  in  the  sound  judicial  discretion  of 
the  trial  conrt. 

6.  Admission  of  iMPROPKRByiDBNCB.  The  admission  of  improper  evidence 
is  not  a  ground  of  reversal,  where  the  special  findings  show  the  teethnony 
elicited  to  have  been  immaterial. 

6.  ExcESSiYB  DAMAGBS.  A  Tcrdlct  for  $5,246  was  not  held  ezceasiye  where 
plaintiff,  who  was  thirty-one  years  of  age  and  earning  $2,600  a  year,  had  sus- 
tained a  fracture  of  the  clavicle,  the  dislocation  of  three  ribs,  an  injury  to  the 
lungs  and  various  cuts  and  contusionB,  had  safibred  great  pain,  and  the  injur* 
ies  were  x>ermanent,  would  probably  shorten  life  and  greatly  impair  the  plain- 
tiff's ability  to  labor  and  endure. 

EBROR    from  district  coart^   Montgomery  connty,   Oeoi^ 
Ohandler,  judge. 

Geo.  B.  Pecky  A.  A.  Hurd  and  Robert  Dtmlap  for  plaintifE  in 
error.     William  Jhmkin  for  defendant  in  error. 

Johnston,  J.  This  was  ^n  action  for  injaries  received  by  L. 
C.  Walsh  while  a  passenger  on  one  of  the  trains  of  the  Southern 
Kansas  Railway  Company,  en  route  from  Moline  to  Independ- 
ence. The  train  was  derailed  between  the  points  mentioned,  and 
he  alleged  in  his  petition  that  the  track  of  the  railroad  between 
the  points  named  was  ont  of  repair  and  dangerous  for  travel; 
that  the  company  wiilfnlly  and  wantonly  permitted  the  rails  to 
become  battered  and  worn,  the  cross-ties  rotten  and  unfit  for  use, 
and  negligently  failed  to  nse  a  proper  quantity  and  quality  of 
ballast  on  the  track ;  and  that  on  February  14,  1887,  when  the 
derailment  occurred,  the  road  was  utterly  unsafe  and  unfit  for  use. 
He  avers  that,  as  a  result  of  this  condition,  the  train  was  thrown 
from  the  track  when  running  at  a  high  rate  of  speed,  and  he  was 
injured,  as  follows :  '^  Severe  wound  on  the  left  side  of  the  head, 
laying  open  the  scalp  for  two  inches  in  length,  cutting  through 
to  the  bone ;  also  severe  contused  injury  of  left  shoulder,  and  to 
the  entire  scapular  region  of  the  left  shoulder,  tearing  the  seaptUa 
from  its  muscular  attachments,  and  tilting  it  forward ;  and  also 
causing  a  separation  of  the  first,  second  and  third  ribs  from  their 
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Gteroal  attachment ;  also  causing  a  sepai'ation  of  the  clavicle  from 
its  sternal  attachment,  throwing  it  forward  and  apward,  perma- 
neutljr  dislocating  the  said  clavicle ;  also  a  severe  contusion  of  the 
left  lung,  causing  spitting  and  coughing  of  blood ;  also  bruises  in 
face  and  over  parts  of  the  body."    A  verdict  was  rendered  in 
favor  of  Walsh,  in  which  the  jurj  assessed  his  damages  at  $5,246. 
It  is  first  insisted  that  the  .evidence  was  insufficient  to  sustam 
the  verdict  rendered,  or  to  show  any  liability  whatever  on  the 
part  of  the  company.    It  appears  that  on  February  14,  1887| 
Walsh  purchased  a  ticket  at  Moline  for  a  passage  from,  that  point 
over  the  Southern  Kansas  railroad  to  Independence,   paying 
therefor  the  sum  of  $1.10.     The  train  was  behind  time,  and  when 
it  arrived  at  Moline  he  entered  one  of  the  coaches,  seated  himself 
and  proceeded  on  his  journey  until  they  reached  a  point  about  two 
miles  east  of  Longton,  where  the  train  was  derailed.     Some  of 
the  coaches  were  overturned,  down  an  embankment,  and  Walsh 
was  severely  injured.     There  is  testimony  tending  to  show  that 
the  track  was  in  bad  condition  where  the  accident  occurred ;  that 
the  ties  were  unsound,  and  not  properly  ballasted.     It  is  shown, 
and  conceded,  that  the  immediate  cause  of  the  derailment  was 
the  breaking  of  a  rail.     It  had  been  put  in  the  track  only  two 
days  before,  to  replace  one  which  had  also  been  broken  at  the 
same  place.     The  company  contends  that  an  examination  of  the 
broken  place  disclosed  no  flaws  or  defects  which  could  have  been 
detected  by  the  exercise  of  the  utmost  caution  and  foresight,  and 
that,  therefore,  the  accident  was  fortuitous  and  unavoidable,  for 
which  it  should  not  and  could  not  be  held  liable.     On  the  other 
ade,  it  is  contended  that,  although  there  were  no  apparent  flaws 
or  cracks  in  the  rail,  it  was  broken,  because  it  was  not  sufficiently 
supported  by  ties  and  ballast.     Upon  this  question  there  is  a  sharp 
conffict  in  the  testimony.    The  section-men  who  put  in  the  rail 
two  days  before  the  occurrence  of  the  wreck  testified  that  the  rail 
vnB  placed  on  a  solid  bearing ;  that  ties  were  placed  under  the 
end  of  the  rail  which  broke  off,  and  that  soil  and  ballast  were 
tamped  about  the  ties  so  as  to  make  the  track  solid  and  secure. 
On  the  other  hand,  there  is  positive  testimony  offered  by  Walsh 
that  the  rail  which  broke  extended  about  two  feet  over  a  cattle 
g;iiard«  the  frame- work  of  which  was  solid,  and  that  the  end  which 
projected  beyond  the  cattle-guard  was  spiked  to  ties,  but  that  the 
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ties  were  drawn  or  lifted  from  the  ground  at  one  end  abont  six 
inches,  and  that  the  soil  and  ballast  were  not  filled  in  and  tamped 
nnder  and  abont  them.  If  the  track  was  in  this  condition,  it  was 
dangerous  and  nnfit  for  use ;  and  this  defect  woald  fairlj  account 
for  the  breaking  of  the  rail  and  the  wreck  of  the  train.  In  view 
of  this  testimony,  and  the  finding  of  the  jury  that  the  section-men 
did  not  fill  the  space  between  the  tie  and  the  ground,  but  left  the 
end  of  the  rail  with  the  ties  attached  suspended  several  inches 
from  the  ground,  and  that  the  ties  at  the  place  of  the  accident 
were  unsound,  we  cannot  say  that  the  verdict  is  without  sup- 
port. The  company  are  not  insurers  of  their  passengers,  nor  liable 
for  injuries  resulting  from  unavoidable  accident  in  the  operation 
of  passenger  trains ;  but  there  is  testimony  tending  to  show  a 
great  lack  of  care  in  providing  a  safe  road-bed  and  tracks  and, "  it 
the  defendant  could  have  prevented  the  accident  by  the  utmost 
human  sagacity  or  foresight  with  respect  to  their  track,  then  the 
defendant  is  liable."    Bailroad  Oo.  v.  Hand,  7  Kans.  392. 

It  is  also  contended  that  thei*e  was  error  in  permitting  testimony 
to  be  offered  by  Walsh  in  regard  to  the  condition  of  the  track  at 
other  points  than  where  the  wreck  occurred.  Of  course,  testi- 
mony of  defects  which  did  not  cause  the  derailment  nor  contribute 
to  the  injury  was  not  admissible.  An  examination  of  the  record 
indicates  that  the  purpose  of  the  court  was  to  confine  the  testi- 
mony to  the  condition  of  the  track  in  the  immediate  vicinity  of 
the  place,  and  near  to  the  time  where  and  when  the  train  was 
derailed.  The  inquiry  as  to  the  condition  of  the  company's  track 
was  considerably  extended  by  both  parties,  and  in  many  cases 
without  objection,  for  the  purpose  of  determining  the  real  cause 
of  the  wre^ ;  but  as  the  trial  proceeded  it  soon  became  evident 
to  all  that  the  breaking  of  the  rail  caused  the  derailment  of  the 
cars,  and  the  findings  of  the  jury  showed  that  they  attributed 
the  accident  to  this  cause;  and,  looking  at  the  testimony  and  find- 
ings together,  we  see  nothing  substantial  in  any  of  the  objections 
to  the  admission  of  evidence. 

Complaint  is  also  made  that  the  court  erred  in  refusing  to  sub- 
mit three  special  questions  which  were  asked.  No  error  was 
committed  in  this  respect.  A  long  list  of  particular  questions 
was  submitted  and  answered,  and,  so  far  as  any  facts  inquired 
about  in  those  refused  were  proper  and  material,  they  were  covered 
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by  the  qnestions  that  were  sabmitted  and  answered.  The  princi- 
pal queetion  refused  was :  '^  Gould  any  reasonable  and  ordinary 
foresight  have  anticipated  the  breaking  of  the  iron  rail  after  it  had 
been  left  in  the  track  by  the  workmen  ? "  In  the  first  place,  the 
question  is  somewhat  general,  while  only  particular  questions  of 
fact  are  required  to  be  submitted ;  and  the  question  of  how  gen- 
eral or  how  particular  the  question  of  fact  to  be  submitted  to  a 
jury,  in  any  particular  case  should  be,  rests  very  largely  in  the 
sound  judicial  discretion  of  the  trial  court  Foster  v.  Turner,  31 
Eans.  62;  1  Pac.  Bep'r,  145.  Then,  again,  as  we  have  seen,  the 
company  owes  a  higher  duty  to  its  passengers  than  mere  ordinary 
<3are  and  foresight  in  the  construction  and  maintenance  of  its  tracks. 
It  must  use  the  most  exact  diligence,  and  is  answerable  for  any 
negligence,  however  slight  It  is  bound  to  exercise  the  highest  de- 
gree of  practicable  care ;  not  the  utmost  possible  precaution  that 
might  be  imagined  but  the  highest  care  and  best  precaution 
known  to  practical  use,  and  which  are  consistent  with  the  mode  of 
transportation  adopted.  Bailroad  Co.  v.  Hand,  supra ;  2  Wood 
By.  Law,  1088. 

There  is  also  complaint  that  the  court  erred  in  the  instructions 
given  to  the  juiy.  The  charge  was  very  elaborate,  calling  atten- 
tion to  some  of  the  evidence,  and  it  is  claimed  that  in  doing  so  the 
court  indicated  its  opinion  of  the  facts,  and  improperly  influenced 
the  jury.  A  reading  of  the  entire  charge  satisfies  us  that  the 
court  expressed  no  opinion  on  the  facts,  and  that  the  company  was 
not  prejudiced  by  the  course  taken.  The  trial  judge  simply  called 
attention  in  a  general  way  to  the  theories  advanced  by  the  respec- 
tive parties,  and  the  testimony  offered  in  support  of  their  theories, 
without  indicating  his  view  on  any  disputed  point  in  the  testi- 
mony. Besides,  he  repeatedly  stated  to  the  jury  that  he  did  not 
intend  to  express  any  opinion  on  the  facts,  and  told  them  that 
they  were  the  exclusive  judges  of  the  facts  established  by  the  evi- 
dence in  the  case,  the  credibility  of  the  witnesses,  and  the  weight 
to  be  given  to  the  testimony  of  each. 

Special  objection  is  taken  to  an  instruction  a  portion  of  which 
reads  as  follows :  '^  I  may  likewise  say  to  you  there  is  still  another 
imle  applicable  to  this  case :  That  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff  in  this  action  was  free  from  fault, 
juid  was  injnred,  then  the  law  presumes  negligence  on  the  part  of 
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the  defendant."     It  is  contended  that  this  instraction  was  errone* 
ons  and  misleading,  and  permitted  the  jury  to  find  the  eompany 
guilty  of  negligence,  and  liable  therefor^  on  the   mere  evidence 
that  the  plaintiff  was  injured.     It  is  conceded  that,  if  ihe  court 
had  added  to  this  instruction  that  if  the  jury  found  that  Walsh 
was  a  passenger  on  the  train  of  the  company,  and  was  injured  on 
account  of  a  defect  in  the  track  or  some  of  the  appliances  of  the 
road  or  its  machinery,  then  the  presumption  of  negligence  would 
arise ;  but,  as  injuries  frequently  happen  without  any  fault  or 
misconduct  on  the  part  of  the  company  or  itd  employes,  that, 
therefore,  the  instruction  was  erroneous  and  prejudicial.     The 
instruction  complained  of    is  not    to    be  taken  by  itself,  and 
without  reference  to  the  other  portions  of  the  charge  in  which  it 
is  found.     The  court  expressly  stated  to  the  jury  that  the  burd^i 
rested  on  the  plaintiff  to  show  that  the  injury  resulted  from  the 
negligence  of  the  company,  and  that  negligence  could  not  be  pre- 
sumed.    The  part  of   the  charge  criticised  referred  to  the  pre- 
sumption which  arises  where  a  collision  between  railway  trains 
occurs,  or  where  a  train  is  derailed  and  passengers  thereon  are 
injuY^d.     It  is  well  settled  by  the  authorities  that  in  such  cases  a 
prima  fade  presumption  of  negligence  on  the  part  of  the  railroad 
company  arises,  which  throws  the  emt^  upon  the  company  of  dis- 
proving a  want  of  6are  on  its  part.    Proof  of  the  occurrence  of  the 
accident,  and  the  extent  of  the  passenger's  injury,  makesa  j^itms 
yb^case  in  his  favor;  but  this  may  be  overthrown  by  showing 
that  the  injury  resulted  from  inevitable  accident,  or  something 
against  which  no  human  prudence  or  foresight  on  the  part  of  the 
company  could  provide.     Breen  v.  Railroad  Co.,  109  N.  Y.  297 ; 
16  N.  E.  Rep'r,  60 ;  Railway  Co.  v.  Napheys,  90  Penn.  St.  135  ; 
Stokes  V.  Saltonstall,  13  Pet.  190  ;  Railroad  Co.  v.  Pollard,   22 
Wall.  341 ;  Smith  v.  Railroad  Co.,  32  Minn.  1 ;  18  N.  W.  Rep'r, 
827;  Railroad  Co.  v.  Anderson,  6  Amer.  &  Eng.  Ry.  Cas.  407  ; 
Hipsley  v.  Railroad  Co.,  27  Amer.  &  Eng.  Ry.  Cas.  287;  Rail- 
road  Co.  v.  Walrath,  38  Ohio  St.  461 ;  Bowen  v.  Railroad  Co., 
18  N.  T.  408;  Feital  v.  Railway  Co.,  109  Mass.  398;  Raflway  Co. 
V.  Findley,  76  Ga.  311 ;  2  Wood  Ry.  Law,  1096 ;  Patt.  Ry.  Aoc 
Law,  438,  and  cases  cited.   The  instruction  complained  of  should 
have  required  a  finding  by  the  jury  that  the  injury  resulted  from 
the  derailment ;  but  this  fact  was  not  disputed,  and,  as  the  denut 
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ment  is  conceded  to  have  been  caased  by  a  broken  rail  in  the  track 
of  the  company,  the  omission  is  unimportant.  In  other  portions 
of  the  charge  the  jury  are  advised  that,  if  the  derailment  was  an 
inevitable  accident,  and  not  the  fault  of  the  company,  the  law 
will  hold  it  blameless  and  free  from  liability.  The  degree  of  care 
required  of  the  company  and  of  Walsh,  and  the  rules  of  law 
applicable  to  the  case  under  the  evidence  that  was  given,  were 
fiurly  stated,  and  we  find  nothing  in  the  charge  which  requires  a 
reversal. 

One  other  objection  remains,  and  that  is  that  the  damages 
awarded  are  excessive.  Only  compensatory  damages  were  al- 
lowed, and  the  amount  of  the  allowance  ($5,246)  was  itemized  by 
the  jury,  as  follows  :  ^^  For  snfiEering  in  the  past,  $1,000  ;  for 
suffering  in  the  future,  $1,000 ;  for  inability  to  perform  physical 
labor,  $8,000 ;  for  physician's  bills,  $150  ;  for  board  and  lodging 
$42;  for  loss  of  time,  eighteen  days,  at  $3  per  day,  $54."  While 
it  appears  to  us  that  the  amount  awarded  is  liberal,  we  cannot  say 
that  the  jury  acted  corruptly,  or  under  the  influence  of  passion, 
partiality  or  prejudice.  At  the  time  of  the  accident,  Walsh  was 
thirty-one  years  of  age,  in  excellent  health,  and  held  the  position 
of  United  States  pension  examiner,  the  compensation  of  which 
was  about  $2,500  per  year.  Dr.  McOuUey,  who  examined  him 
shortly  after  the  injury  occurred,  found  a  wound  on  the  back  of 
his  head  two  inches  in  length,  and  half  an  inch  deep ;  a  fracture 
of  the  clavicle  bone,  near  the  middle  breastbone;  a  complete 
fracture  of  the  first,  second  and  third  ribs;  the  scapula  was 
thrown  out  of  its  natural  position,  and  one  of  the  largo  muscles 
which  held  the  seaptda  was  torn  from  its  attachment ;  the  pleura 
which  surrounds  one  of  the  lungs  was  ruptured;  and  he  also 
found  a  continual  coughing,  and  an  occasional  coughing  up  of 
blood.  On  a  subsequent  examination,  shortly  before  the  trial, 
the  same  witness  stated  that  he  found  a  vesicular  condition  of  the 
lungs,  and  inability  to  expire  air,  and  that  it  was  his  opinion  that 
his  ability  for  labor  was  greatly  impaired,  and  perhaps  to  the  ex- 
tent of  one-half ;  tliat  the  effect  of  his  injury  would  be  to  render 
him  liable  to  attacks  of  asthma  and  diseases  of  the  lungs,  and  to 
shorten  his  life.  Dr.  Masterson,  one  of  the  surgeons  of  the  rail- 
way company,  examined  Walsh  shortly  after  his  injury,  and  dis- 
covered the  same  fractures  and  injuries  that  were  found  by  Dr. 
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McOnllej.  He  also  found  that  there  was  an  emphysematous 
condition  of  the  lungs^  and  that  the  upper  lobe  of  the  left  lung 
was  injured.  There  was  also  a  cough,  and  bloodj  expectoration. 
That,  on  account  of  a  rupture  of  the  lung  tissue,  the  air  escaped 
and  passed  through  the  pleura  of  the  lung  into  the  cellular  tis- 
sues.  Od  another  examination,  shortly  before  the  trial,  he  found 
that  there  was  a  dilation  of  the  air  vessels,  and  enlarged  condition 
of  the  terminal  ends  of  the  bronchial  tubes,  and  that,  in  his  opin- 
ion, Walsh  would  never  fully  recover  from  the  effects  of  the  in- 
juries. Another  physician  who  examined  him  stated  that  the 
effect  of  the  injury  would  be  to  weaken  his  lungs,  shorten  his 
life,  and  occasion  him  pain  and  suffering.  Walsh  testified  that  he 
had  suffered  great  pain  from  the  injuries  until  the  wounds  were 
healed  and  the  bones  united  ;  that  the  injuries  had  greatly  affected 
his  general  health ;  that  he  had  continuous  pain  in  the  region  of 
his  kidneys,  a  bloody  discharge  with  his  urine,  a  continuous  cough^ 
with  pain  in  the  lungs;  that  his  powers  of  endurance  were  greatly 
lessened,  and  his  ability  to  perform  manual  or  mental  labor  was 
not  more  than  one-half  of  what  it  was  prior  to  the  injury.  The 
testimony  shows  that  the  injury,  which  has  already  caused  Walsh 
great  pain  and  suffering,  is  of  a  permaneut  character,  that  it 
greatly  impairs  his  ability  for  labor,  will  subject  him  to  discom 
fort  and  pain  during  the  future,  and  render  him  less  able  to  resist 
or  recover  from  other  diseases  hereafter.  In  view  of  the  age, 
former  good  health  and  earning  capacity  of  Walsh,  and  his  con- 
dition as  shown  by  the  testimony  referred  to,  we  do  not  feel  war- 
ranted in  interfering  with  the  verdict  upon  the  ground  that  the 
award  of  damages  is  excessive.  The  judgment  of  the  district 
court  will  be  affirmed.    All  the  justices  concurring.* 

1.  RaUroad  aooidenU  —  derailment  of  oar —presumption  of  negligenoe.-^ 

That  negligence  may  be  presamed  from  the  derailment  of  a  car  in  which  a 
passenger  is  riding,  see  Arkansas  Midland  R.  Oo.  ▼.  Ganman,  2  Am.  R.  R.  & 
Corp.  Rep.  311,  and  note ;  Ohio.  etc..  R.  Co.  y.  Volght,  122  Ind.  28S ;  28  N.  B. 
Rep'r.  774 ;  Qleason  v.  Va.  Midland  R.  Co.,  post. 

2.  Derailment  —  oalf  on  track — neglect  to  fenoe — pleading. — Where  ih» 
derailment  was  caused  hj  a  collision  with  a  calf  on  the  track,  which  ooold 
have  been  seen  six  hundred  feet  In  advance  of  the  train,  and  the  railroad  com* 
pany  failed  to  fence  its  track,  having  that  right,  it  is  sufficient  to  show  negli- 
gence. Gulf,  etc..  R.  Co.  V.  Wilson,  79  Tex.  871 ;  15  S.  W.  Rep'r,  280.  la 
0nch  case  an  averment  that  the  car  in  which  plaintiff  was  riding  was  dendled 

*  Reported  In  26  Pac.  Rep*r,  45. 
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thfoogh  ike  negligence  of  tbe  railway  oompaDyand  its  servants,  whereby  the 
-plaintiif  was  hijored.  Is  sai&cientlj  spedfie.    Ibid. 

3.  Derailmaat  while  rounding  oarve — ^onnsnal  speed. — In  an  action  against 
a  railroad  oompanj  for  injaries  to  »  passenger,  occasioned  by  a  train  running 
off  the  track,  oTidenoe  that  at  the  time  the  accident  oeearred  the  train  waa 
running  down  a  steep  incline  on  a  new  and  curved  track,  at  an  unusual  and 
dangerous  rate  of  speed,  is  sufficient  to  cast  on  defendant  the  burden  of  show- 
Ing  that  the  accident  was  not  caused  by  any  want  of  care  on  its  part.  Mitchell 
T.  Sonthem  Pac.  R.  Ck>.,  87  Cal.  68 ;  25  Pac  Rep'r,  245. 

^  BreaUng  of  wheal — deraihnent — the  qnestloii  o£  negligenoe* — The 
plaintiff  was  injured  by  the  derailment  of  the  car  in  which  she  was  riding. 
The  trial  court  found  as  follows  :  "  The  cause  of  the  accident  was  the  break- 
ing of  a  wheel  at  a  point  about  one  hundred  and  thirty-five  miles  from  New 
Orleans.  It  had  been  carefully  inspected  at  La  Fayette,  and  showed  no  patent 
defects.  The  track  was  in  good  order.  The  train  was  properly  equipped.  The 
train  was  not  running  at  an  unusual  rate  of  speed.  The  wheel  accidentally 
broke  from  some  hidden  defects  or  cause  which  human  care  and  foresight 
could  not  prevent.''  It  also  appeared  that  shortly  before  the  accident  a  pas- 
senger on  the  car  informed  the  conductor  that  he  had  heard  a  loud  noise  and 
felt  a  jolt.  The  conductor  at  once  inspected  the  car  as  well  as  he  could  both 
hialde  and  out  and  perceived  no  cause  for  alarm.  Held,  that  the  conductor 
not  negligent  in  not  stopping  the  car  to  inspect  it  further,  and  judgment 
ordered  for  the  defendant.  Frelson  v.  Southern  Pac.  R.  Co.,  42  La.  Ann. 
ff78 ;  7  So.  Rep'r,  800.  In  order  to  impose  a  liability  on  a  railroad  company 
for  the  consequences  resulting  from  the  omission  of  an  act  by  one  of  its  em- 
ployes, the  test  is  not  whether,  had  the  act  been  done,  the  accident  would  not 
have  occurred,  but  whether  the  act  omitted  was  one  which  it  was  the  duty  of 
the  employe  to  perform.    Ibid. 

6.  OoUlsion  with  oaboose  detached  from  freight  train. —  While  a  freight 
tain  was  going  up  a  steep  grade  on  a  curved  track,  the  caboose  became  de- 
tadied,  and  running  backward  collided  with  the  engine  of  a  train  following 
eight  minutes  behind  the  first.  In  a  suit  for  an  injury  to  a  passenger  on  the 
caboose,  held  sufficient  evidence  of  negligence.  Louisville,  etc.,  R.  Go.  v. 
Fbylor,  126  Ind.  126  ;  25  N.  £.  Rep'r,  869. 
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(8opreme  Ooort  of  Ml—ouil,  Division  No.  1,  March  9, 180L) 
1.  RAtLBOAD  COKFANIBS.      InJXTBT  TO  KICFLOTB.       NbOLIOBNCB  OF  FOBB- 

Pbllow-sbbyants.  Where  one  employe  is  in  charge  of  a  certain  part 
at  defendant's  railway  business,  as,  in  this  case,  of  a  round-house,  the  engines 
tbare,  and  the  men  necessary  to  care  for  them,  he  is  not  to  be  regarded  as  a 
feDow-servant  of  a  laborer  working  at  the  time  under  his  orders,  in  respect  of 

done  by  the  former  in  pursuance  of  his  authority  over  the  branch  of  bus! 

under  his  charge. 
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$.  The  fact  that  such  "  boas "  peraon&llj  acted  in  a  negligent  maBBsr, 
whereby  plaintUF  was  injaied,  will  not  relieve  defendant  of  liabilitj  whan 
the  act  was  one  within  the  scope  of  the  aathoritj  of  the  *'  boss  "  to  diieet  and 
sapervise  as  the  rapresentative  of  the  master. 

8.  Duty  of  mastibr  towabd  bbrvant.  It  is  part  of  the  maater^s  dxAj 
to  use  ordinary  care  to  f  amiah  the  employe  a  place  to  work  reasonably  as  nfe 
as  the  nature  of  the  employment  permits,  and  not  to  expose  him  to  any  oa- 
known  risks,  not  ordinarily  incident  to  the  serrice. 

4.  Eyidbncb  as  to  plaikteff'b  ohildben.  In  an  action  for  personal  ia- 
jaries  oaosed  by  negligence  it  is  error  to  admit  evidence  of  the  namber  aod 
ages  of  plaintiffs  children. 

5.  Pragticb.  Ebbob  fbbbumbd  to  bb  FBBJUDiciAii.  Error  is  presamp- 
tively  prejadiclaL  One  claiming  it  to  be  harmless  must  aflirmatiTely  show  it 
to  be  so. 

APPEAL  from  circuit  court,  linn  county,  Q.  D.  Buigessy 
judge. 
The  case  proceeds  for  personal  injuries,  and  the  defenses  are  a 
general  denial  and  contributory  negligence.  Plaintiff  was  injured 
while  in  defendant's  employ  at  its  round-house,  Brookfield,  Mo. 
He  was  a  laborer  under  the  direction  of  Mr.  Stephens,  who  was 
caUed  the  night  '^  hostler."  The  meaning  of  this  term  in  this  case 
will  be  readily  comprehended  by  regarding  the  locomotive  en- 
gines as  iron  horses,  and  their  custody,  care,  cleaning  and  man- 
agement in  and  about  the  round-house  as  devolving  on  Mr.  Steph- 
ens, the  '^  hostler,"  and  the  men  under  his  orders  for  that  purpose 
from  7  p.  M.  of  one  day  to  7  o'clock  of  the  following  morning. 
Plaintiff's  evidence  tended  to  prove  that  on  the  night  of  the  acci- 
dent he  began  work  at  7  o^cIock,  as  usual,  coaling  and  watering 
the  engines  till  nearly  11  p.  m.,  after  which  Mr.  Stephens  told 
him  to  take  the  scoop,  and  get  down  in  the  pit  and  shovel  out  the 
cinders.  The  pit  (or  trench)  was  under  the  tracks  running  into 
the  round-house.  It  received  the  ashes  and  cinders  from  locomo- 
tives, and,  when  filled  nearly  to  the  level  of  the  rails,  was  emptied 
by  shoveling  the  ashes,  etc.,  out  to  one  side.  In  accordance  with 
tlie  order  plaintiff  got  into  the  pit,  placed  his  lantern  on  the  rail 
near  him,  and  began  to  throw  out  the  ashes  with  a  shoveL  It 
usually  took  from  twenty  to  thirty  minates  to  clean  out  the  ash-pit 
An  engine  stood  close  by  (defendant's  witnesses  say  some  six  or 
seven  yards  away'k  on  the  same  track,  and  Mr.  Stephens  was  upon 
tlie  engine,  TTlien  plaintiff  had  thus  been  working  for  a  time 
stated  bv  him  as  '^ three  to  five  minutes"  (and  by  defendant's 
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witness,  Mr.  Stepbene,  as  ^^  from  five  to  ten  minutes  "),  this  engine 
started  backward  toward  plaintiS.  The  tender  strnctk  bim,  and 
severely  cmsbed  bis  ankle  as  be  was  endeavoring  tv  get  oat  of  its 
^vay.  He  says  be  beard  no  bell  or  other  signal  given  of  its  ap- 
proach ;  that  he  had  only  taken  oat  ^^  three  or  fonr  scoops,"  and 
was  reaching  for  another  shovelfal,  when  he  was  hit ;  that  he 
cried  ont,  and  '^  tried  to  dodge  it,"  but  failed ;  and  that  the  tender 
and  part  of  the  engine  ran  over  him.  Plaintiff  ponsequently  lost 
his  leg  below  the  knee.  The  testimony  as  to  whether  or  not  a 
signal  was  given  by  ringing  the  bdl  (as  the  engine  moved  toward 
plaintiff)  was  conflicting.  Some  of  defendant's  witnesses  said  it 
was.  The  plaintiff  said  he  heard  no  signal.  One  of  defendant's 
employes  declared  that  there  were  other  bells  ringing  on  other 
engines  near  by,  and  he  conld  not  say  whether  or  not  the  engine 
bell  in  question  was  rung.  In  the  progress  of  plaintiff's  examina- 
tion he  was  allowed  (against  defendant's  objection  and  exception) 
to  state  the  nnmber  of  his  children  and  their  ages.  The  only  in- 
stmction  given  by  the  court  on  tl>e  measure  of  damages  was  as 
follows :  ^^  If  the  jury  find  for  the  plaintiff,  they  should,  in  esti- 
mating his  damages,  take  into  consideration  the  age  and  situation 
in  life  oi  the  plaintiff,  his  bodily  suffering,  resulting  from  the  injury 
received,  and  loss  sustained  by  reason  of  the  loas  of  his  leg,  and 
the  extent  to  which  he  is  disabled  from  making  a  support  for  him- 
self and  family  by  reason  oj  the  injury  received,  not  exceeding 
$10,000."  The  jury  found  for  plaintiff  for  $5,008.33,  and  in  due 
eoarse  defendant  filed  the  usual  motions  and  bill  of  exceptions,  to 
preserve  for  review  the  points  hereafter  discussed.  Other  facts 
that  may  be  material  will  be  mentioned  in  the  opinion  of  the 
ecHftrt. 

£[tistan  <k  Parriah  for  appellant.  A,  W.  Myers  and  Stcmber 
<&  CfrandcUlior respondent 

Babolay,  J.  (after  stating  the  facts  as  above).  Plaintiff  was 
in  defendant's  service  as  a  laborer  under  Mr.  Stephens,  wbr*  as 
*' hostler"  had  charge  and  care  of  defendant's  engines  in  the 
jonnd'hoase.  As  such  he  also  had  control  and  direction  of  the 
men  neoessaiy  to  assist  him  in  that  work.  It  is  conceded  that  be 
had  superintending  oversight  of  plaintiff,  but  the  claim  is  made 
that  ho  waft  nevertheless  a  fellow-servant  of  the  latter  in  respect 
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of  the  movement  of  the  engine  which  did  the  damage,  and  tluit, 
consequently,  his  negligence  could  not  properly  f  Ornish  a  basis  for 
a  recovery  herein.     This  is  the  vital  question  in  the  case.     A  per- 
son employed  to  perform  any  of  the  master's  duties  toward  his 
servant  is,  while  that  relation  continues,  and  in  respect  to  sncli 
duties,  no  fellow-servant  of  the  latter.     The  duties  which  the 
master  owes  the  servant  may,  in  many  particulars,  be  delegated  to 
subordinates,  and  the  wide  extent  of  modem  business  enterprises 
often  necessitates  so  doing,  but  that  delegation  of  authority  does 
not  relieve  the  master  from  a  proper  discharge  of  those  duties. 
In  this  case,  Mr.  Stephens,  when  the  accident  happened,  was  in 
entire  charge  of  the  round-house  where  defendant's  engines  were 
kept  and  cared  for  when  not  in  use,  and  of  the  men  needed  for 
the  work  upon  and  aboat»them.    It  is  not  decisive  of  this  case  by 
by  what  name  his  position,  in  that  regard,  was  designated,  nor 
whether  he  had  authority  to  hire  and  discharge  the  men  under 
him.     He  was  obviously  trusted  at  the  time  with  the  master's 
power  of  control  of  the  practical  business  done  at  the  round-house, 
of  directing  the  movements  of  the  engines,  and  of  the  plaintiff 
and  of  the  other  employes  about  the  place.    In  exercising  that 
control  it  was  part  of  his  duty  to  use  ordinary  care  to  furnish 
plaintiff  a  place  to  work  which  should  be  reasonably  as  safe  as  the 
nature  of  the  employment  permitted.     Bail  road  Co.  v.  Fox  (1884) 
31  Kans.  586  ;  3  Pac.  Bep'r,  320.    It  was  also  a  part  of  bis  duty 
(in  exercising  such  authority  over  and  direction  of  the  railroad 
business  at  the  round-house  as  had  been  committed  to  him  by  the 
master)  to  use  ordinary  care  not  to  expose  any  man  under  his 
orders  to  risks  unknown  to  the  latter,  not  ordinarily  incident  to 
his  employment.     Starting  from  these  premises,  which  we  imag- 
ine cannot  be  fairly  disputed,  we  go  forward  in  the  argument  to 
other  positions  which  are  involved  in*  some  uncertainty,  owing  to 
the  conflict  of  judicial  decisions  regarding  them.     We  shall  not 
attempt  to  review  the  precedents,  but  will  merely  state  the  prin- 
ciples deducible  from  them  which  meet  our  approval.     It  is  un- 
doubtedly within  the  scope  of  Mr.  Stephens'  authority  as  ^^  night 
hostler"  or  ^'  boss"  to  direct  where  the  engine  and  tender  that 
struck  plaintiff  should  be  placed,  and  how  and  when  they  should 
be  moved  over  the  tracks.    In  giving  directions  to  that   end  and 
seeing  to  their  execution,  we  think  he  was  performing  the  master'a 
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part,  and  as  such  was  the  representative  of  the  latter,  and  not  a 
mere  fellow-senrant  of  the  plaintiff.  If  he  had  expressly  directed 
the  engine  to  be  moved  down  by  another  upon  the  plaintiff,  in 
the  manner  described  in  the  evidence  for  the  latter,  the  defendant 
wonid  have  been  responsible  for  the  act,  and  we  are  unable  to 
perceive  any  logioa)  or  reasonable  distiuction  between  so  direct- 
ing it  and  his  performing  such  negligent  act  himself.  It  was  one 
which  fell  witliin  his  authority  as  the  master's  representative  to 
direct,  and  it  can  make  no  difference  in  principle  whether  he  did 
it  personally  or  by  another,  in  its  bearings  on  the  rights  of  the 
parties  to  this  cause.  In  view  of  the  result  reached  on  another 
branch  of  the  case  we  do  not  deem  it  necessary  to  enlai^  upon 
the  reasons  for  the  foregoing  rulings  at  this  time,  bat  refer  instead 
to  some  decisions  in  which  they  may  be  found.  Bailroad  Co.  v. 
Ross,  112  U.  S.  877 ;  5  Sup.  Ot.  Rep'r,  184 ;  Stone  Co.  v.  Kraft 
(1877),  81  Ohio  St.  287;  Flike  v.  Railroad  Co.  (1873),  63  K  Y. 
549  ;  Grizzle  v.  Frost  (1863),  3  Fost.  &  F.  622  ;  Reddon  v.  Rail- 
way  Co.  (1887),  6  Utah,  344 ;  15  Pac.  Rep'r,  262 ;  Rima  v.  Iron- 
Works  (1890),  120  N.  T.  433 ;  24  N.  E.  Rep'r,  940 ;  Anderson  v. 
Bennett  (1888),  16  Ore.  515 ;  19  Pac.  Rep'r,  765  ;  Raih^ad  Co.  v. 
Fox  (1884),  31  Kans.  586 ;  3  Pac.  Rep'r,*  820.  That  there  was 
evidence  on  plaintiff's  part  sufficient  to  justify  the  submission  of 
the  issue  of  defendant's  negligence  in  the  backing  of  the  engine 
upon  him  while  at  work  without  warning  is  not  now  seriously 
disputed.  We  also  regard  the  question  of  the  contributory  negli- 
gence of  plaintiff  as  one  for  the  jury  on  the  facts  disclosed. 

2.  But  it  becomes  necessary  to  reverse  the  judgment  because 
of  the  admission  of  evidence  of  the  number  of  plaintiff's  children 
and  their  ages;  agaiust  the  objection  and  exception  of  defendant. 
The  admission  of  such  testimony  has  been  positively  disapproved 
by  this  court  (Stephens  v.  Raihroad  Co.,  1888,  96  Mo.  207 ;  9  S. 
W.  Rep'r,  589)  ;  and  by  other  courts  (Pennsylvania  Co.  v.  Roy, 
1880,  102  U.  S.  451 ;  Kreuziger  v.  Railway  Co.,  1888,  73  Wis. 
158;  40  K  W.  Rep'r,  657;  Dreiss  v.  Friedrich,  1882,  57  Tex. 
70 ;  Railway  Co.  v.  Powers,  1875,  74  111.  341).  Whatever  re- 
marks  are  found  in  other  cases  to  the  contrary  (for  example,  in 
Winters  v.  Railroad  Co.,  1867,  39  Mo.  468  ;  and  Conroy  v.  Jron- 
Works,  1882,  75  Mo.  652)  cannot  longer  be  regarded  as  authori- 
tative.   Nothing  that  took  place  at  the  trial  can  be  considered  as 
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curing  the  error  referred  to.  On  the  contrary,  the  only  instruc- 
tion given  hy  the  court  on  the  measure  of  damages  rather  gave 
prominence  to  that  piece  of  irrelevant  testimony  by  alluding  to 
plaintiffs  ^'  situation  in  life,"  and  to  '*  the  extent  to  which  he  is 
disabled  from  making  a  support  for  himself  and  family."  In  this 
condition  of  the  record  we  certainly  cannot  fairly  pronounce  the 
error  harmless.  The  rule  on  this  subject  is  that  error  is  pre- 
snniptively  prejudicial.  It  devolves  on  a  party  claiming  it  to  be 
otherwise  to  show  its  innocuous  character.  Here,  we  think,  such 
showing  has  not  been  successfully  made,  and  a  reversal  must 
follow. 

3.  It  ia  not  necessary  to  discuss  the  other  assignments  of  error. 
The  judgment  is  reversed,  and  the  cause  remanded,  with  the  con- 
currence of  all  the  judges  of  this  division.* 

Railroad  companies  —  nagliganca  of  fellow^aervants  —  liability.  —  See 

LouiBville,  eta,  R.  Co.  ▼.  Petty,  2  Ajn.  R.  R.  &  Corp.  Rep.  169;  Miller  ▼. 
Soathem  Pac.  R.  Co.,  ante,  p.  1. 


ComiNENTAL  Ins.  Co.  v.  Vanlub. 

(Supreme  Court  of  Indlaaat  Jan.  6, 180L) 

1.  IvsxTRAircB.  CoNDTTiONS  OF  POLICY.  Incuscb&ancbs.  Payment  of  a 
Jadgment  wkich  Sb  a  lien  on  the  property  of  a  replevin  bail  of  the  judgment 
debtor,  to  an  agent  of  the  judgment  creditors,  though  no  satisfaction  is  recorded, 
extinguishes  the  lien  within  the  meaning  of  a  condition  in  an  insurance  policy 
that  it  shall  be  void  if  there  is  any  legal  incumbrance  on  the  property. 

2.   MORTOAOB  SBCURINO  AOBBBMBNT  TO  SUPPORT  INBUBBD'S   FATHBR.      Ad 

instrament  whereby  a  vendee  of  land  agrees  to  deliver  to  his  vendor  one-half 
of  the  net  proceeds  of  the  land  annually,  during  his  life,  and  which  provides 
that  in  case  of  performance  of  the  contract  **  this  mortgage  shall  be  null  and 
void,"  and  that,  upon  failure  to  perform,  '*  this  mortgage  may  be  forecloeed," 
is  an  incumbrance  on  the  land  during  the  vendor's  life  within  the  meaning  of 
a  provision  in  an  insurance  policy  that  it  shall  be  void  if  there  is  any  legal  in- 
cumbrance on  the  property,  though  the  vendee  has  always  performed  his 
contract. 

8.  Pleading.  Defbnsbs.  In  an  action  on  the  policy,  where  defendant 
pleads  an  incumbrance  as  vitiating  the  policy,  plaintiff  cannot  raise  the  iBSoe 
of  waiver  nnder  a  general  denial. 

APPEAL  from  circuit  court,  Howard  county,  Dan   Waugh, 
judge.      

*  Reported  in  16  S.  W.  Bep'r,  664. 
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a  K  H&ndry,  B.  C.  Moon,  J.  0.  Blachlidge  and  W.  JE 
Blacklidge  for  appellants.  Smith  <k  Kirkpatrich  and  EUioU  <b 
Kirkpairick  for  appellee. 

Elliott,  J.  The  appellee  recovered  jadgment  npon  a  policy 
of  insurance  ifisned  to  him  by  the  appellant,  and  from  that  judg- 
ment this  appeal  is  prosecuted.  The  first  question  for  our  decision 
is  whether  there  was  snch  an  incumbrance  upon  the  property  in« 
sured  as  avoided  the  policy.  The  words  of  the  policy  are  suffi- 
ciently comprehensive  to  include  all  liens  that  constitute  incum- 
brances in  a  legal  sense;  and  if  such  incumbrance  exists,  the 
action  must  fail,  for  it  is  unquestionably  the  law  that  a  legal 
incmnbratice  will  defeat  the  assured,  where  it  is  created  or  saffered 
in  violation  of  the  terms  of  the  contract  Pfister  v.  Gerwig,  122 
Ind.  567 ;  23  N.  E.  Bep'r,  1041 ;  Insurance  Co.  v.  Munus,  120 
Ind.  e^ ;  22  K  E.  Bep'r,  78.  The  only  point  open  to  debate  is 
whether  any  incumbrance  was  created  in  violation  of  the  provis- 
ions  of  the  policy,  and  to  determine  this  question  it  is  necessary 
to  refer  to  the  facts  which  bear  upon  it.  On  the  17th  day  of  July, 
1877,  a  transcript  of  a  judgment  in  favor  of  Ai;m8trong,  Nixon  & 
Co.  against  William  F.  Giles  was  filed  in  the  office  of  the  clerk  of 
the  court  in  which  the  property  insured  was  situated.  On  this 
judgment  William  Yanlne,  the  appellee's  vendor,  and  then  the 
owner  of  the  property,  was  replevin  bail.  After  the  filing  of  the 
transcript,  William  Vanlue  conveyed  the  property  to  his  son, 
Albert  M.  Vanlue,  the  appellee  in  this  case.  Prior  to  the  filing 
of  the  transcript,  the  judgment  creditors  entered  into  a  contract 
with  Giles,  the  judgment  debtor,  in  which  it  was  agreed  that 
William  P.  Vaile  should  collect  the  rents  from  property  owned 
by  Giles  and  apply  them  to  the  payment  of  the  judgment.  Dur- 
ing the  year  1877,  Vaile  collected  rents  more  than  sufficient  to 
pay  the  judgment ;  but  satisfaction  was  not  entered  of  record 
until  April,  1884.  On  the  28th  day  of  April,  1883,  appellant 
issued  to  the  appellee  the  policy  of  insurance  on  which  the  action 
is  founded. 

We  have  assumed  in  our  statement  that  the  policy  embraced 
prior  as  well  as  future  incumbrances,  as  this  is  tacitly  conceded 
by  the  appellee,  and  we  do  not  touch  npon  the  question  of  con- 
ttarnction  decided  in  tiie  case  of  Insurance  Co.  v.  Manns,  supra. 


246  OONTIKBNTAL  InS.   OO.   V.  VaNLUK. 

We  have  ako  assnmed  that  the  rents  collected  by  Yaile  under  the 
agreement  with  the  jadgment  creditors  and  their  debtors  were  more 
than  sufficient  to  satisfy  the  judgment,  and  this  we  have  done 
because  there  is  evidence  of  that  fact  which  we  have  no  right, 
under  a  long-settled  rule,  to  disregard.  The  judgment  was  orig- 
inally an  incumbrance  upon  the  property  of  the  replevin  bail,  as 
our  own  statute  creates  a  lien  against  the  property  of  one  who 
enters  himself  as  replevin  bail  upon  a  judgment.  But  it  does  not 
follow  that  a  lien  continues  although  there  is  no  satisfaction  of 
record.  It  would  be  an  inexcusable  sacrifice  of  substance  to 
shadow  to  hold  that  a  lien  continued  after  payment  of  the  judg- 
ment because  the  formal  entry  of  satisfaction  on  the  record  was 
not  made.  It  is  very  clear  that  when  the  .amount  of  the  judg- 
ment was  paid  the  lien  ceased  to  exist.  State  v.  Salyers,  19  Ind. 
432 ;  Myers  v.  Cochran,  29  Ind.  266 ;  Shields  v.  Moore,  84  Ind. 
440  ;  Klippel  v.  Shields,  90  Ind.  81 ;  Chapin  v.  McLaren,  106 
Ind.  563  ;  5  N.  E.  Rep'r,  688.  The  application  of  the  principle 
that  payment  extinguishes  a  lien  to  insurance  cases  is  no  more 
than  a  just  extension  of  it,  for  such  cases  fall  far  within  its 
sweep.  Merrill  v.  Insurance  Co.,  78  N.  Y.  452;  Hawkes  v.  In- 
surance  Co.,  11  Wis.  196;  Smith  v.  Insurance  Co.,  60  Vt.  682; 
15  Atl.  Rep'r,  353.  It  is  immaterial  whether  the  amount  col- 
lected by  Yaile  reached  the  judgment  creditors  prior  to  the  time 
the  policy  was  taken  out  or  not,  for,  as  soon  as  Vailc  received  the 
amount,  the  replevin  bail  was  released.  It  is  probably  true  that 
the  bail  was  released  ajs  soon  as  the  contract  providing  for  a  col- 
lection of  rents  by  Yaile  was  entered  into,  inasmuch  as  the  effect 
of  that  contract  was  to  extend  the  time  of  payment ;  and  if  it 
did  have  this  effect  the  replevin  bail  was  released,  because  an  ex- 
tension of  time  releases  one  who  occupies,  as  he  did,  the  position 
of  a  surety.  But,  however  this  may  be  (we  decide  nothing  upon 
this  point),  we  think  it  clear  that  when  Yaile,  as  the  representa- 
tive of  the  judgment  creditors,  received  the  amount  of  the  judg- 
ment, it  ceased  to  constitute  an  incumbrance  within  the  meaning 
of  the  law. 

There  is,  however,  another  phase  of  the  question  whether  there 
was  or  was  not  an  incumbrance  upon  the  property  insured.  On 
the  day  that  the  land  was  conveyed  to  the  appellee,  he  executed 
to  the  vendor  a  mortgage  containing  this  condition  :    ^^  The  con* 
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ditioQ  of  this  mortgage  is  that  the  said  Albert  M.  Yanlue  hag 
taken  a  conveyance  of  the  above  real  estate,  upon  the  condition 
subsequent  that  he  shall  fornish  to  tlie  said  William  Yanlae  a 
maintenance  and  support  during  the  life  of  the  latter,  which 
maintenance  is  agreed  to  be  one-half  of  the  net  proceeds  of  said 
farm,  which  is  to  be  delivered  annually  to  William  Vanlue.     In 
case  of  a  performance  of  the  contract  by  the  said  Albert  M.  Van- 
lad  this  mortgage  shall  be  null  and  void,  and  at  the  death  of 
William  Yanlue  the  same  shall  be  canceled,  and  said  real  estate 
shall  vest  absolutely  in  the  said  Albert  M.  Yanlue,  free  from  this 
incumbrance.     And  the  mortgagor  expressly  agrees  to  perform 
the  contract  above  secured,  and,  upon  failure,  this  mortgage  may 
be  foreclosed  accordingly."    The  appellee  in  all  things  faithfully 
performed  his  contract,  and  at  the  time  he  received  the  policy,  as 
well  as  at  the  time  the  loss  occurred,  he  was  free  from  fault,  hav- 
ing done  all  that  he  was  bound  to  do  up  to  that  time.    If  the 
contract  was  not  a  continuing  one,  we  should  have  no  difficulty 
in  applying  to  the  mortgage  lien  the  rule  which  we  have  applied 
to  the  judgment  lien;  but,  as  the  contract  is  a  continuing  one, 
terminating  only  upon  the  death  of  the  mortgagee,  there  is  much 
difficulty  in  reaching  a  satisfactory  conclusion.     In  almost  any 
other  case  than  that  of  an  action  upon  an  insurance  policy  the 
question  would  be  entirely  free  from  difficulty,  for  the  mortgage 
would  unquestionably  be  regarded  as  an  incumbrance  in  ordinary 
eases,  such  as  actions  between  vendor  and  vendee  and  the  like. 
Richter  v.  Ititchter,  111  Ind.  466  ;  12  N.  E.  Rep'r,  698;  Oopeland 
V.  Copeland,  89  Ind.  29 ;  Wilson  v.  Wilson,  86  Ind.  472 ;  Prescott 
V.  Trueman,  4  Mass.  627 ;  Mitchell  v.  Warner,  6  Conn.  498-527 ; 
Spurr  V.  Andrew,  6  Allen,  420 ;  Oathcart  v.  Bowman,  5  Penn.  St. 
317 ;  Post  V.  Campau,  42  Mich.  90 ;  3  N.  W.  Rep'r,  272 ;  6  Amer. 
&  Eng.  £nc.  Law,  639.    There  is  some  diversity  of  opinion  as 
to  whether  an  instrument  securing  the  performance  of  a  contract 
for  support  and  maintenance  can  be  deemed  a  mortgage.     We 
think  it  clear,  however,  that,  whatever  name  be  given  the  instru- 
ment, the  effect  is  the  same  in  all  ordinary  cases,  for  an  incum- 
brance is  created.     Bryant  v.  Erskine,  55  Me.  153;  Bethlehem 
V.  Annis,  40  N.  H.   34 ;  Soper  v.  Guernsey,  71  Penn.  St.  219 ; 
Austin  V.  Austin,  9  Vt.  420.    But  decisions  in  cases  concerning 
deeds  and  mortgages  do  not  fully  control  cases  where  the  contro- 
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verej  conceniB  the  right  to  forfeit  a  policy  of  insnranoe,  and  a 
eloee  adherence  to  those  decirions  would  lead  to  an  eironeons 
oonelttsian  in  a  ease  where  the  issne  is  whether  there  has  been  a 
forfeiture  of  a  policy  of  insurance.  The  ground  upon  which  resta 
the  distinction  between  contracts  of  insurance  and  other  contracts 
is  a  solid  one,  for  the  contract  of  insurance  is,  in  many  essential 
respects,  a  peculiar  one.  There  is  strong  reason  for  limiting  the 
effect  of  the  word  "incumbrance"  when  employed  in  policies  of 
insurance,  since  to  give  the  word  a  broad  meaning  would  be  to  do 
injustice  in  many  instances  without  excuse  or  justification.  The 
purpose  for  which  provisions  prohibiting  incumbrances  are  written 
in  policies  is  to  create  a  cause  for  forfeiture,  not  to  protect  the 
company  issuing  a  policy  from  a  defect  in  the  title  of  property 
conveyed  to  it,  iior  to  vest  in  it  an  unincumbered  title,  and  the 
only  just  reason  for  recognizing  such  prohibitions  is  that  if  the 
property  is  incumbered,  there  may  be  some  temptation  to  the 
owner  to  himself  bum  the  property  and  thus  secure  the  amount 
of  the  insurance.  It  is  obvious,  therefore,  that  there  should  be  a 
distinction  between  insurance  contracts  and  contracts  of  a  dif- 
ferent class.  Provisions  intended  to  create  a  forfeiture,  wherever 
found,  are  strictly  construed  in  order  to  avert  a  forfeiture;  but 
such  provisions  are  restricted  with  special  care  and  strictness  in 
contracts  of  insurance ;  the  courts,  with  an  almost  unanimoua 
voice,  deciding  that  such  contracts,  because  of  their  peculiar 
character,  shall  be  strictly  and  rigidly  construed  against  the  in- 
surance company  wherever  a  strict  construction  is  necessary  to 
prevent  the  forfeiture  of  the  policy.  Insurance  Oo.  v.  Jenks,  5 
Ind.  96;  Grant  v.  Insurance  Co.,  6  Ind.  23;  Hodgers  v. 
Insurance  Co.,  121  Ind.  670;  23  N.  E.  Rep'r,  498;  National 
Bank  v.  Insurance  Co.,  95  TJ.  S.  673;  Moulor  v.  Insurance 
Co.,  Ill  U.  S.  335 ;  4  Sup.  Ct.  Rep'r,  466.  We  are  required 
by  the  rules  to  which  we  have  referred  to  give  the  policy 
before  us  a  very  strict  construction  against  the  appellant,  and 
to  avert  a  forfeiture,  if  we  can  do  so  without  doing  violence 
to  the  language  of  the  contract.  But,  liberal  as  the  rule  is  in 
favor  of  the  assured,  it  will  not  authorize  a  court  to  make  a  con- 
tract for  the  parties  nor  to  disregard  one  made  by  the  parties 
themselves.  Havens  v.  lusurance  Co.,  Ill  Ind.  90;  12  N.  E 
Eep'r,  137 ;  Insurance  Oo.  v.  Lamar,  106  Ind.  548 ;  7  N.  E.  Rep*r^ 
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HI ;  McOowan  t.  InBarmoe  Co.,  54  Yt.  211 ;  Supple  t.  Insnranoe 
Oo.,  58  Iowa,  89 ;  11  N.  W.  Rep^,  716.  The  dirty  of  the  omrt 
»  to  oonstnie  4&e  oontnict^,  and  in  this  work  it  niu«t  be  gaided  bjr 
tbe  raleB  of  la«r  wMeh  govern  the  subject  which  the  contract  oon- 
ceme,  and  to  which  it  rotates.  The  decisions,  as  we  have  in^- 
eated,  declare  tbait  the  word  '^ncnmbranoe  "  has  a  limited  effect 
in  contracts  of  insnranee,  and  upon  the  general  doctrine  there  is 
little,  if  any,  diversity  of  opinion.  The  dash  is  upon  the  appli- 
cation of  the  approved  general  doctrine,  not  as  to  the  doctrine 
itself.  Whe&OT  the  provision  declaring  that  an  incnmbrance 
shall  forfeit  the  policy  before  ns  is  violated  by  the  instrument 
executed  by  the  assured  to  bis  vendor  is  the  problem  which  we 
are  required  to  solve,  for  we  regard  the  general  doctrine  of  which 
we  have  spoken  as  too  "firmly  established,  and  too  strongly  grounded 
on  principle,  to  be  succeasf  nlly  challenged.  In  order  to  justly 
solve  this  problem,  it  is  necessary  to  analyze  the  instrument,  and 
the  ^evidence  respecting  it.  The  instrament  is  a  peculiar  one.  It 
does  not  secure  the  payment  of  money,  nor  does  it  provide  for  the 
performance  of  a  g^ieral  engagement  to  perform  a  designated 
contract.  It  provides  for  the  perf ormao  oe  of  a  specific  act,  namely, 
the  d^very  to  the  vendor  of  one-half  of  the  net  proceeds  of  the 
farm,  and  that  the  delivery  of  the  net  proceeds  of  the  farm  shall 
render  the  instrument  '*  null  and  void."  But  while  the  instru- 
ment provides  for  the  performance  of  a  specific  act,  and  that  per- 
formance shall  defeat  its  enforcement,  it  also  provides  that  in  case 
of  default,  ^this  mortgage  may  be  foreclosed  accordingly ." 
There  is,  therefore,  an  engagement  to  perform  a  specific  act,  and 
a  provision  for  enforcing  performance  by  a  decree  of  foreclosure. 
If  the  instrument  has  any  force  at  all,  it  creates  a  lien  upon  the 
land  it  describes,  for  it  declares  in  express  words  that  alien  is 
created,  and  provides  for  the  foreclosure  of  the  lien.  It  is  not 
possible  to  escape  the  force  of  the  provisions  respecting  the  con- 
veyance of  tbie  land,  and  the  mode  of  enforcing  the  lien  created, 
for  they  clearly  import  that  there  is  an  enforceable  incumbrance. 
It  is  true  that,  when  the  assured  received  his  policy,  and  when 
the  loss  occurred,  he  was  not  in  default;  but  although  not  in 
default,  his  engagement  continued,  and  the  security  for  its  per- 
formance in  the  future  remained  unannuUed.  In  every  instance 
^vrheie  a  valid  mortgage  is  executed,  it  constitutes  an  incumbrance, 
VOL.  r^.  —  82 
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and  remains  an  incombranoe  until  the  engagement  for  which  it 
stands  as  a  security  is  performed.  It  seems  beyond  controversy 
that  a  lien  was  charged  upon  the  land  in  this  instance,  and  that  it 
continued  in  force  during  the  life  of  William  Yanlne,  since  no 
other  construetiou  can  be  given  the  instrument,  without  totally 
disregarding  the  language  concerning  the  lien,  and  the  right  to  a 
foreclosure.  If  there  was  a  continuing  charge  upon  the  laud,  we  can 
conceive  no  valid  reason  for  holding  that  it  did  not  constitute  an 
incumbrance,  within  the  meaning  of  the  contract  of  insurance.  It 
was  none  the  less  an  incumbrance  because  the  engagement  it  se- 
cures was  performed  as  fully  and  promptly  as  it  was  possible  for 
the  appellee  to  perform  it,  up  to  the  time  the  policy  was  issued  to 
him,  for  the  reason  that  the  lien  was  a  continuous  one,  requiring 
the  yearly  performance  of  an  act,  and  terminating  only  upon  the 
death  of  the  lienholder.  Reluctant  as  we  are  to  deny  a  recovery, 
we  can  see  no  avenue  which  will  lead  us  to  a  conclusion  adverse 
to  the  appellant.  We  do  not  doubt  that  the  appellee  acted  in 
good  faith,  believing  that  the  mortgage  to  his  father  was  not  an 
incumbrance ;  but  neither  his  belief  nor  that  of  the  company  can 
affect  the  question,  for  if  the  mortgage  did  constitute  an  incum- 
brance, it  must  be  so  adjudged,  irrespective  of  the  opinion  or  be- 
lief of  the  parties.  Watertown,  etc.,  Co.  v.  Grover,  etc.,  Co., 
41  Mich.  131 ;  1  N.  W.  Rep'r,  961. 

We  have  given  careful  consideration  to  the  cases  referred  to  by 
the  appellee,  but  we  are  unable  to  regard  them  as  sustaining  the 
position  that  the  mortgage  executed  by  him  was  not  an  incum- 
brance. The  case  of  Mason  v.  Association,  18  U.  C.  C.  P.  19, 
was  decided  for  the  assured,  upon  the  ground  that  the  recitals  of 
the  deed  providing  for  the  support  of  the  vendor  did  not  create  a 
charge  upon  the  property.  It  is  tacitly  assumed  in  that  case  that 
if  the  deed  had  created  a  lien,  the  policy  would  be  avoided.  The 
decision  in  Watertown,  etc,  Co.  v.  Grover,  etc,  Co.,  41  Mich. 
131 ;  1  N.  W.  Rep'r,  961,  proceeds  upon  the  groimd  that  the 
mortgage  which  was  alleged  to  create  an  incumbrance  was  abso- 
lutely void.  The  question  in  Newman  v.  Insurance  Co.,  17  Minn. 
123  (Gil.  98),  was  as  to  the  validity  of  a  tax-deed,  the  court  ad- 
judging that  as  the  deed  was  absolutely  void,  no  incumbrance  was 
created.  In  the  case  of  Insurance  Co.  v.  Spankneble,  52  111.  53, 
the  question  arose  on  the  provision  of  the  policy  declaring  that,  if 
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the  assored  was  not  the  owner  of  the  property,  the  policy  ahonld 
be  void,  and  the  decision  was  that  the  asanred  was  the  owner,  not- 
withstanding the  fact  that  her  husband  had  an  estate  by  the 
curtesy.  Proceeding  upon  similar  reasons,  other  courts  have  held 
th&t  a  contingent  dower  interest  of  a  wife  does  not  make  the  hus- 
band a  conditional  or  part  owner  of  property,  within  the  meaning 
of  a  clause  in  a  policy  of  insurance,  requiring  the  assured  to  be 
the  unconditional  and  sole  owner.  Insurance  Go.  v.  Kloeber,  9 
Ins.  L.  J.  354 ;  Hough  v.  Ins.  Co.,  29  Conn.  10.  These  cases^ 
it  must  be  plain  to  every  one,  do  not  apply  to  a  case  where,  as 
here,  there  is  an  instrument  in  form  a  mortgage,  securing  an  en- 
gagement, and  providing  for  enforcement  of  the  lien  by  fore- 
closure in  the  event  of  a  default.  If  such  an  instrument  does 
not  create  an  incumbrance,  it  is  dijBScnlt  to  conceive  how  it  is  pos- 
able  to  frame  one  that  will  do  so.  Seybert  v.  Insurance  Co., 
103  Penn.  St.  282. 

The  appellee  argues  that  the  appellant  waived  its  right  to  insist 
upon  a  forfeiture,  and  there  might  be  plausibility,  if  not  strength^ 
in  the  argument,  if  facts  constituting  a  waiver  had  been  replied  to 
the  answer  pleading  the  incumbrance.  Insurance  Co.  v.  Tom- 
linson,  25  N.  E.  Rep'r,  126  (September  18,  1890) ;  Schreiber  v. 
Insurance  Co.,  45  N.  W.  Rep'r,  708;  McMartin  v.  Insurance 
Co.,  42  N.  W.  Rep'r,  934 ;  Insurance  Co.  v.  Lansing,  15  Neb. 
494 ;  20  N.  W.  Rep'r,  22„  But,  where  an  answer  pleads  facts 
showing  the  existence  of  such  an  incumbrance  as  avoids  the  policy, 
it  is  incumbent  upon  the  assured,  if  he  seeks  to  avail  himself  of 
a  waiver,  to  plead  the  facts  constituting  the  waiver,  for  the  gen- 
eral denial  does  not  tender  such  an  issue.  A  waiver  arises  out  of 
new  and  affirmative  matter,  and  such  matter  must  be  replied  in 
order  to  avoid  an  answer  which  pleads  an  affirmative  defense. 
A  ringle  paragraph  of  a  reply  cannot  be  good  as  a  denial,  and  in 
confession  and  avoidance.     Judgment  reversed.* 

INSURANCE  LAW—  INCUMBRANCES. 

1.  Ohnmnl  view  of  the  snljeot.  —  The  qaestion  in  regard  to  incamhranoes 
upon  ineared  property,  as  will  hereafter  appear,  may  arise  in  various  ways. 
It  is  customary  to  require  a  disclosure  from  the  applicant  for  insurance  as  to 
existing  incumbrances  upon  the  property  for  which  insurance  is  desired.  It  is 
also  eostomarr  to  provide  in  poUcies  that  the  insurance  shall  be  avoided,  if 
the  property  shall  become  incumbered  during  the  life  of  the  policy. 

*  Reported  In  M  N.  B.  Bep'r,  119. 
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"  T^  general  object  of  the  inqniiy  at  toiacambiaAoe/'  says  May,  "  Is  to  as. 
oertain  the  amount  of  the  Intereat  ol  the  inaored  in  the  propeitj  aa  aflfeetii^ 
the  judgment  of  the  Inaurera  upon  the  value  of  the  risk,  by  taking  into  con- 
aideration  the  motive  wliich  the  intiured  may  have  in  the  preaervation  of  the 
property.  Mutual  inaurancecompaultisare  also  intereated  to  know  the  amount 
of  the  iBCombraace  with  reference  to  the  vsalne  of  any  lien  wluoh  they  may 
have  for  the  aecurity  of  the  payment  of  aaaeaameata."    1  Biay  Ina.,  g  290. 

2.  What  are  and  what  are  not  inownbranoea.  —  That  a  mortgage  upon 
property  ia  an  incumbrance  thereon  is  illustrated  by  numerous  cases  dted  in 
this  note  and  is  too  manifest  to  require  any  special  dtation  of  authorities.  A 
mortgage  is  an  incumbmnce  though  it  haa  not  been  recorded.  Padurd  t. 
Agawam  Mat.  Fire  Ins.  Co.,  2  Gray,  384 ;  Hutckina  v.  Cleveland  Mot.  Ina. 
Co.,  11  Ohio  St.  477.  A  mortgage  given  to  secure  a  third  party  aa  aurety  for 
the  aaeured  ia  an  incumbrance^  though  no  default  has  been  incurred  and  no 
right  of  action  may  ever  accrue.  Lee  v.  Agricultural  Ins.  Co. ,  79  Iowa,  S79  ;  44 
y.  W.  Bep'r,  48S.  8o  ia  a  mortgage  giv«n  without  consideration,  for  the  pur- 
poae  of  defrauding  ereditors,  the  aame  being  obligatory  between  the  partiea. 
Tread  way  v»  Hamilton  Mat.  Ins.  Co.,  29  Conn.  C8. 

A  mortgage  which  has  been  paid,  or  otherwise  satisfied  in  full,  is  not  an  In- 
cumbrance, though  it  has  not  been  discharged  of  record.  Mutual  Mill  Ins.  Co. 
V.  GordoD,  20  111.  App.  559;  Baile  v.  St.  Joseph  Fire  k  M.  Ins.  Co.,  78  Mo. 
871;  Merrill  v.  Agricultural  Ina.  Co.,  78  N.  Y.  452;  Smith  v.  Inaurance  Co.,  6^ 
Vt  682;  Hawkes  v.  Dodge  Coanty  Mut.  Ins.  Co.,  11  Wis.  186.  And  see  Wai^ 
ner  v.  Middlesex  Mut.  Asa.  Co.,  21  Conn.  444;  Lockwood  v.  Middlesex  Muk 
Ass.  Co.,  47  Conn.  658.  So  a  mortgage  which'  is  barred  by  the  statute  of 
limitations  is  no  longer  an  incumbrance.  Lockwood  v.  Middlesex  Mut.  Ass. 
Oo. ,  47  Conn.  SSS.  A  mortgage  which  has  not  been  delivered  is  not  an  incum- 
brance. Olmatead  v.  Iowa  Mut.  Ins.  Co.,  24  Iowa,  508;  East  Tex.  Fire  Ina. 
Co.  V.  Clarke,  79  Tex.  28.  So  a  mortgage  which  is  void  for  any  reason.  Wa- 
tortown  Fire  Ins.  Co.  v.  Grover  &  Baker  Sewing  Machine  Co.,  41  Mich.  131. 
In  the  latter  case  a  mortgage  executed  by  the  husband  alone  upon  the  home- 
''tead,  being  void  by  statute,  was  held  to  constitute  no  incumbraaoe  within  the 
condition  of  a  policy  as  to  incumbrances.* 

A  mechanic's  lien  for  the  enforcement  of  which  a  petition  had  been  filed 
was  held  to  be  an  incumbrance  in  Redman  v.  Phoenix  Fire  Ins.  Co.,  51  Wis. 
292.  Here  the  plaintiffs  application,  which  was  made  a  warranty  by  the 
policy,  was  false  if  the  mechanic's  lien  was  counted  as  an  ineumbrance.  In 
Green  v.  Homestead  Fire  Ins.  Co  ,  82  N.  Y.  517.  a  mechanic's  lien  was  held  not 
to  be  an  incumbrHnce  within  the  condition  of  a  policy  as  to  subsequent  ineam- 
brances . 

A  judgment  which  is  by  statute  a  lieu  on  the  insured  property  is  an  incum- 
brance thereon.  Bowman  v.  Franklin  Fire  Ins.  Co.,  40  Md.  620;  Blooming- 
Grove  Mat.  Fire  Ins.  Co.  v.  McAverney,  102  Penn.  St.  885;  Campbell  v.  Ham- 
ilton Mut.  Ins.  Co.,  51  Me.  09.  The  same  haa  been  held,  though  the  judgment 
is  a  conditional  one  and  may  never  be  capable  of  enfbrcement,  or  thotigh. 
entered  upon  a  power  of  attorney  without  the  knowledge  of  the  aaaurod  and  in 
violation  of  an  agreement  with  him.  Seybert  v.  Pennsylvania  Mut.  Fire  Ina. 
Co.,  108  Penn.  St.  282;  Pennpylvania  Mut.  Fire  Ins.  Co.  v.  Schmidt,  119  Penn. 
St.  449;  Hench  v.  Agricultural  Ina.  Co.,  122  Penn.  St.  128.    The  aame  ia  tme 
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ol  a  jodgmf^nt,  or  ol  a  mortga^,  that  it  ifl  not  an  incamtianoe  if  paid,  though 
not  satisfied  ol  reeoid.  Lang  ▼.  Hawkeje  Ins.  Co.^  74  Iowa,  678;  Somerset 
Ins.  Co.  y.  MeNally,  46  Penn.  St.  41.  A  judgmeat  which  is  not  a  lien  upon 
Uie  insured  propertj  is,  of  oourae»  not  an  incumbrance  thereon.  Eddy  y. 
Hawkeye  Ins.  Co.,  70  Iowa,  472. 

Where  property  had  been  sold  for  taxes  and  the  purchaser  had  a  lien  for 
the  money  paid  and  ten  per  cent  interest,  the  sale  was  held  to  be  an  incum- 
bfanoe  which  aroided  a  policy  in  tlie  property.  Wilbur  t.  Bowditch  Mut. 
Fire  Ins.  Ca,  10  Cush.  440L 

A  bond  to  oonyey  in  a  specified  time  upon  certain  conditi<ms  was  held  to  be 
DO  ineambranoe  upon  the  property  after  the  time  had  elapsed  and  the  condi- 
tioDs  remained  unperformed,  though  there  had  been  a  yerbal  waiyer  of  the 
proyision  as  to  time.    Newhall  y.  Union  Mut.  Fire  Ins.  Co.,  62  Me.  180. 

A  vendor's  lien,  an  ordinary  lease  for  fiye  years,  and  a  possible  claim  for 
assessments  under  a  prior  policy  in  a  mutual  company,  were  held  not  to  con- 
stitute incumbrances  in  the  following  cases  respectiyely:  Dohn  y.  Farmers' 
Joint-Stock  Ins.  Co.,  5  Lans.  275;  Lock  wood  y.  Middlesex  Mut.  Ass.  Co.,  47 
Conn.  653;  Jackson  y.  Farmers'  Mut.  Fire  Ins.  Co.,  5  Gray,  62. 

The  fact  that  goods  insured  are  only  partly  paid  for  and  the  owner  leayes 
them  with  an  auctioneer  for  sale,  with  directions  to  pay  the  first  pro- 
oeeda  to  the  yeador  until  hia  claim  is  satisfied,  and  anthorisEes  the  auction- 
eer to  hold  the  goods  ss  security  for  any  money  he  may  adyance  on  account 
thereof,  but  none  is  adyanced,  creates  no  incumbrance  upon  the  fMroperty. 
Fxaaklia  Fire  Ins.  Co.  y.  Vaughan,  02  U.  S.  510. 

As  to  daima  for  dower,  see  Southern  Mut.  Ins.  Co.  y.  Kloeber,  31  Qratt.  730; 
▼a.  Fire  A  M.  Ins.  Co.  y.  Kloeber,  31  Gratt.  749;  Ohio  Farmers'  Ins.  Co.  y. 
Britton,  31  Ohio  St.  488. 

A  Toid  lien  of  any  sort  is  no  incumbrance  and  may  be  attacked  collaterally 
IB  a  suit  on  a  policy.    Rnnkle  y.  Citizens'  Ins.  Co.,  6  Fed.  Bep'r,  143. 

3.  I>iBolosare  of  efaistiwg  inoombraaoes  —  when  required. —  The  insured 
is,  in  general,  not  bound  to  make  any  discloeure  as  to  incumbrances,  unless  in- 
quired of  concerning  them,  or  required  to  do  so  by  the  policy.  Continental 
Ins.  Co.  y.  Munns,  120  Ind.  80 ;  Strong  y.  Manufacturers'  las.  Co.,  10  Pick« 
40 ;  Dwelling-House  Ins.  Co.  y.  Hoffman,  125  Penn.  St.  626  ;  West  Rocking. 
liam  Mut.  Fire  Ins.  Co.  y.  Sheets,  26  Gratt.  854;  Friesen  y.  AUemania  Fire  Ins. 
Co..  80  Fed.  Bep'r,  852.  But  see  Smith  y.  Columbia  Ins.  Co.,  17  Penn. 
81.258. 

In  es0e  of  mutual  companies,  howeyer,  where  the  insured  becomes  a  mem- 
ber of  the  company  by  taking  out  a  policy  therein,  he  is  bound  to  take  notice 
of  the  charter  and  by-laws  and,  if  these  require  the  disclosure  of  existing  in^. 
cambraaees,  the  insured  is  bound  to  make  it  whether  inquired  of  or  not.  War- 
y.  Middlesex  Mut.  Ass.  Co.,  21'  Conn.  444  ;  Treadway  y.  Hamilton  Mut. 
Co.,  28  Conn.  68  ;  Leonard  y.  American  Ins.  Co.,  97  Ind.  299  ;  Addison  y. 
Kentneky  &  L.  Ins.  Co.,  7  B.  Mon.  470 ;  Packard  y.  Agawam  Mut.  Fire  Ins* 
Co..  2  Gray.  884 ;  Van  Buren  ▼.  St.  Joseph  County  Village  Fire  Ins.  Co.,  28 
likftL  898 ;  Loefamer  y.  Home  Mut.  Ins.  Co.,  17  Mo.  247 ;  S.  C,  19  Mo.  628; 
Betnehe  y.  St.  Louis  Mut.  Fire  A  M.  Ins.  Co..  81  Mo.  555  ;  Smith  y.  Farmers' 
Mat.  File  Ins.  Co..  19  Ohio  St.  287.  In  nearly  all  these  cases  the  charter  or 
Iij.4ftwa  of  the  seyexal  companiea  required,  in  effect,  that  if  the  property  was 


1 


254  CoNTiinsNTAL  Ins.  Co.  V.  Vanlub. 

incumbered,  a  statemeDt  of  the  incnmbranceB  should  appear  in  the  written  ap. 
plication,  or  in  the  policy,  and  a  failure  to  comply  with  the  requirement  ^irpB 
held  to  ayoid  the  policy.  The  insured  is  bound  to  see  that  his  colitract  of  in- 
surance is  brought  within  the  proyisions  of  the  charter  and  by-laws.  Van 
Buren  v.  St.  Joseph  Ck>unty  Village  Fire  Ins.  Co.,  28  Mich.  898. 

4.  Whether  existing  Incumbranoes  are  a  breach  of  conditions  not  rsler- 
ring  expressly  to  Inonmbranoes. —  A  policy  provided  that  "  if  the  interest  of 
the  assured  In  the  property  be  any  other  than  the  entire,  nnoonditional  and 
sole  ownership  of  the  property  for  the  use  and  benefit  of  the  assured  •  *  » 
it  must  be  so  represented  to  the  company  and  so  expressed  in  the  written  part 
of  the  policy,  otherwise  the  policy  shall  be  yoid."  It  was  held  that  the  exist- 
ence of  incumbrances  on  the  property  did  not  constitute  a  breach  of  this  con- 
dition.  Manhattan  Fire  Ins.  Co.  y.  Weill,  28  Gratt.  889 ;  Woody  v.  Old  Do- 
minion Ins.  Co.,  81  Gratt.  862.  In  the  former  case  the  court  says:  <*This 
condition  does  not  refer  to  the  legal  tUU,  but  to  the  inierett  of  the  assured  in 
the  property  ;  tJiiU  he  warranted  to  be  no '  other  than  the  entire,  unconditional 
and  sole  ownership  of  the  property.'  This  was  no  warranty  against  liens  and 
incumbrances.  His  interest  was  the  $ole  cwnerMp.  The  fact  that  he  had 
mortgaged  the  property  did  not  make  the  mortgagee  a  joint  owner  with  him. 
The  fact  that  he  may  have  incumbered  it  with  a  deed  of  trust  does  not  make 
the  teitvi  que  trust  a  joint  owner.  A  fact  that  there  may  liaye  been  liens  for 
taxes,  or  liens  by  judgment,  did  not  affect  his  ownership.  He  is  still  the  sole 
owner,  though  he  may  have  incumbered  it,  or  liens  may  exist  sgainst  it,  ani 
the  existence  of  such  is  no  breach  of  a  condition  declaring  sole  ownership. 
This  is  the  doctrine  of  the  courts,  settled  by  repeated  decisions.  Strong  v. 
Manufacturers'  Ins.  Co.,  10  Pick.  40 ;  JStna  Fire  Ins.  Co.  v.  Tyler,  16  Wend. 
885 ;  12  Wend.  507 ;  Smith  y.  Columbia  Ins.  Co.,  17  Penn.  St.  258 ;  Hough  y. 
aty  Fire  Ins.  Co.,  29  Conn.  10." 

Proyisions  identical,  or  yery  similar,  receiyed  the  same  construction  In 
Washington  Fire  Ins.  Co.  y.  Kelly,  32  Md.  421;  Clay  Fire  &  Marine  Stock  Ins. 
Co.  y.  Beck,  48  Md.  858;  Friesen  y.  AUemania  Fire  Ins.  Co.,  80  Fed.  Rep'r, 
852.  But  in  Farmers  &  Droyers'  Ins.  Co.  y.  Curry,  13  Bush.,  812,  the  exist- 
ence of  a  yendor*s  lien  was  held  to  ayoid  a  policy  which  provided  that  if  the 
interest  of  the  insured  was  other  than  the  entire,  sole  and  unconditional  own- 
ership it  must  be  so  expressed  in  the  policy  or  it  would  be  void.  A  mortgagee 
in  possession  under  a  deed  absolute  on  its  face,  is  not  the  entire,  sole  and  an- 
conditional  owner.     Waller  y.  Northern  Ass.  Co  ,  10  Fed.  Rep'r,  282. 

5.  False  representations  as  to  existing  inonmbranoes  avoid  the  policy. — ^It 
is  almost  uniyersaily  held  that  false  representations  as  to  existing  ineom- 
brances  upon  the  insured  property  render  the  insurance  void.  Indiana  Ins. 
Co.  y.  Brehm,  88  Ind.  578;  Glade  y.  Germania  Fire  Ins.  Co.,  56  Iowa,  400; 
Security  Ins.  Co.  y.  Brunger,  6  Bush ,  146;  Battles  y.  York  County  Mut.  Ins. 
Co.,  41  Me.  208;  Richardson  y.  Maine  Ins.  Co.,  46  Me.  894;  Dayenport  y.  New 
England  Mut.  Fire  Ins.  Co.,  6  Cush.  840;  Lowell  y.  Middlesex  Mut.  Fire  Ins. 
Co.,  8  Cush.  127;  Hayward  y.  New  England  Mut.  Fire  Ins.  Co.,  10  Cush.  444; 
Friesmuth  y.  Agawam  Mut.  Fire  Ins.  Co.,  10  Cush.  587;  Murphy  y.  People's 
Eq.  Mut.  Fire  Ins.  Co.,  7  Allen,  289;  Fales  y.  Conway  Mut.  Fire  Ins.  Co.,  7 
Allen,  46;  Towne  y.  Fitchburg  Mut.  Fire  Ins.  Co.,  7  Allen,  51;  Draper  ▼. 
Charter  Oak  Fire  Ins.  Co.,  2  Allen,  569;  Jacob  y.  Eagle  Mut.  Fire  Ins.  Co.,  7 


Continental  Ins.  Co.  v.  Vanlttb.  £56 

AUeii,  182:  iBtna  Ins.  Co.  t.  Resh,  40  Mich.  241;  Patten  y.  Merchants  & 
Fumen'  Mat.  Fire  Ins.  Co.,  88  N.  H.  888 ;  Gahagan  ▼.  Union  Mat.  Ins.  Co.» 
48N.  £L  176;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  497;  Shoemaker  y.  Glens 
Falls  Ins.  Co.,  80  Barb.  84;  Catbbertson  y.  North  Carolina  Home  Ins.  Co.,  08 
N.  C.  480^  Hatchlns  y.  Cleyeland  Mat.  Ins.  Co.,  11  Ohio  St.  477;  Byers  y. 
Fanners*  Ins.  Co.,  85  Ohio  St.  806;  Gtotsman  y.  Pennsylyania  Ins.  Co.,  56  Penn. 
St.  210;  S.  C,  48  Penn.  St.  681;  Blooming  Oroye  Mat.  Fire  Ins.  Co.  y.  Mc- 
Ayemey.  102  Penn.  St.  885;  Smith  y.  Ins.  Co.,  60  Vt.  682;  Rjan  y.  Springfield 
Fire  &  Marine  Ins.  Co.,  46  Wis.  671;  Sohamitsch  y.  American  Ins.  Co.,  48  Wis. 
26;  Bedmon  y.  Phoenix  Fire  Ins.  Co.,  51  Wis.  292;  Malyille  y.  Adams,  19  Fed. 
Rep'r,  887;  Geib  y.  International  Ins.  Co.,  1  DUl.  448;  Wilbjy.  Standard  Ins. 
Co.,  8  Ont.  115;  Bleakley  y.  Niagara  Dist.  Ins.  Co.,  16  Grant  Ch.  108; 
Meema  y.  Niagara  Dist.  Ins.  Co.,  22  IT.  C.  Q.  B.  214. 

In  moat  of  the  foregoing  cases  the  application  was  made  a  part  of  the  policy 
or  the  insared  otherwise,  expressly  or  in  legal  effect,  warranted  the  trnth  of 
its  statements.  Bat,  thoagh  the  trath  of  representations  as  to  incambranoes 
is  not  warranted,  they  are  deemed  material  and,  if  fklse,  ayold  the  contract. 
Lowell  y.  Middlesex  Mat.  Fire  Ins.  Co.,  8  Cash.  127;  Dayenport  y.  New  Eng. 
land  Mat.  FSre  Ins.  Co.,  6  Cash.  840;  Hay  ward  y.  New  England  Mat.  Fire  Ins. 
Co.,  10  Cush.  444;  Byers  y.  Farmers'  Ins.  Co.,  85  Ohio  St.  606;  Ryan  y.  Spring- 
field Fire  &  Marine  Ins.  Co.,  46  Wis.  671.  In  Sweat  y.  Piscataquis  Mat.  Ins. 
Co.,  79  Me.  100,  the  materiality  of  the  misrepresentation  was  held  to  be  a 
qnestion  for  the  jury. 

It  is  not  a  qaestion  of  good  faith  on  the  part  of  the  insured.  If  the  repre* 
seatationa  are  in  fact  false,  it  is  immaterial  that  the  falsehood  was  aninten- 
tionaL  Glade  y.  Germania  Fire  Ins.  Co.,  56  Iowa,  400;  Lowell  y.  Middlesex 
Mat.  Fire  Ine.  Co.,  8  Cash.  127;  Towne  v.  Fitchburg  Mat.  Fire  Ins.  Co.,  7 
Allen,  51;  ByexsT.  Farmers'  Ins.  Co.,  85  Ohio  St.  606;  Schamitsch  y.  Ameri- 
can Ins.  Co.,  48  Wis.  26;  Wilby  y.  Standard  Ins.  Co.,  8  Ont.  115.  Where  the 
insured  represented  the  property  in  qaestion  as  mortgaged  for  $1,200,  and 
there  was  an  old  mortgage  for  $5,000  against  the  property  duly  recorded,  but 
made  prior  to  the  inception  of  his  title,  and  of  which  he  was  in  total  ignorance 
it  was  neyertheless  held  a  misrepresentation  which  avoided  the  policy. 
Schamitsch  y.  American  Ins.  Co.,  48  Wis.  26.  If  he  does  not  know  the 
amount  of  incumbrances  he  should  say  so.  Glade  y.  Germania  Fire  Ins.  Co., 
08  Iowa,  400. 

0L  What  representations  are  deemed  fiJse  —  variance  in  amoimt.  —  When 
the  insared  undertakes  to  state  the  amount  of  incumbrances  on  the  insured 
property  be  is  bound  to  do  so  with  accuracy,  and  an  understatement  of  the 
amount  is  as  fatal  as  though  the  representation  was  wholly  false.  Thus, 
where  insured  represented  the  incumbrance  as  "  about  $8,000,"  when  it  was 
$4,000,  it  was  held  to  ayold  the  policy.  Hay  ward  v.  New  England  Mut.  Fire 
Ins.  Co..  10  Cush.  444.  So,  in  the  following  cases,  the  figures  first  giyen  being 
the  amount  represented  and  the  figures  following  being  the  true  amount : 
$1,000— $1,400,  Falesy.  Conway  Mut.  Fire  Ins.  Co.,  7  Allen,  46.  $800— 
$1,590.  Towne  y.  Fitchburg  Mut.  Fire  Ins.  Co.,  7  Allen,  51.  $8,000— $4,551, 
Ryan.  y.  Springfield  Fire  Marine  Ins.  Co.,  46  Wis.  671.  $2,000— $8,440.  Byers 
T.  Farmers'  Ins.  Co.,  35  Ohio  St.   jS06.     $8,000— $4,425,  Glade  y.  Germania 
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Fire  Iob.  Co..  66  I*wa»  400w    lU^OO— (2,968,  Sehamitach  ▼.  Ameziaux  Ina 
Co.,  48  Wia.  96.     $5.00a-t6,160,  Wtibjr  ▼.  Steodtfd  Ins.  Co.,  dOnt.  115. 

The  omiaflioo  to  include  in  the  amoimt,  intetest  which  has  aocraed  and  bt- 
ONne  payabloy  was  held  fatal  in  Jacobs  y.  Eagle  Mat.  Five  Lm.  Co.,  7  Allen, 
182,  and  Glade  ▼.  Geraania  Fire  Ins.  Co.,  66  Iowa,  400.  In  the  former  case  the 
insured  stated  that  there  were  two  mortgages  on  the  im>pert7  amounting  to 
(2,700  in  all.  This  sum  was  the  face  of  the  mortgages.  On  one  of  them 
there  was  $300  accrued  interest.  The  omission  to  state  interest  which  has 
accrued,  but  not  become  payabla,  is  immaterial.  Titos  ▼.  Glens  Falls  InsL  Co., 
81  N.  Y.  410. 

7.  What  rsprsssntations  deflmad  false— special  oases. — ^Plaintiff  represented 
that  the  insured  premiKss  were  mortgaged  for  $1,100  to  C.  There  was  a  prior 
mortgage  for  $1,200  to  B.  which  was  well  known  to  plaintiff.  It  was  claimed 
that,  by  an  arrangement  between  the  parties,  payments  to  C.  were  to  be  ap- 
plied in  discharge  of  the  mortgage  to  B.  It  was  held  that  this  would  not  save 
the  policy,  as,  if  trae,  the  payment  of  the  amount  of  C.'s  mortgage  would  noi 
discharge  the  mortgage  to  B.  within  $100.  Battles  ▼.  York  Cooaty  Mut.  Fire 
Ins.  Co.,  41  Me.  208. 

A.,  B.  and  C,  being  tenants  in  common  of  a  mill  and  other  real  estate,  morU 
gaged  the  entire  property  for  $37,000.  Afterward  they  made  a  parUtion 
among  themselves  and  ihe  mill  was  deeded  to  A.  It  was  verbally  agreed  be» 
tween  them  that  $17,000  of  the  mortgage  should  attach  to  the  mill  and  the 
balance  to  the  other  property.  This  was  assented  to  by  the  mortgagee^  A. 
took  out  a  policy  of  insurance  on  the  mill  and  represented  it  as  mortgaged  for 
$17,000  only»  It  was  held  to  be  correct ;  that  the  verbal  arrangement  was 
good  between  the  parties  and  that  third  parties  could  not  raise  the  objeetioa 
of  the  statute  of  frauds.    Mutual  Mill  Ins.  Co.  v.  Gordon,  20  111.  App.  669. 

Plaintiff  purchased  property  of  N.  and  gave  back  a  mortgage  to  him  for  part 
of  the  purchase  price.  There  was  a  prior  mortgage  of  $200  upon  the  proper^ 
which  N.  agreed  to  pay,  and  he  coveaanted  in  his  deed  that  the  property  was 
free  and  clear.  Plaintiff  applied  for  insurance  and  disclosed  only  the  mort> 
gage  to  N.,  though  the  prior  mortgage  had  not  been  paid.  If  was  held  that  as 
plaintiff  could  diminish  his  own  mortgage  by  the  amount  of  the  prior  mort- 
gage, if  not  paid  by  K..  his  answers  were  substantially  true  and  the  policy 
was  good.     Ring  v.  Windsor  County  Mut.  Ins.  Co.,  64  Vt.  434. 

Where  the  insarance  is  upon  chattels  only,  it  is  no  defense  that  they  are  ooa- 
tained  in  a  building  which  is  incumbered.  Ashford  v.  Victoiia  Mat.  Ass. 
Co.,  20  U.  C.  C.  P.  434 

In  Haden  v.  Farmers  &  Mechan  ics'  Fire  Assn.,  80  Va.  688,  it  is  «aid  that 
where  the  misrepresentation  as  to  incumbrances  is  merely  technical,immaterial 
and  unintentional,  it  will  not  avoid  the  policy. 

8.  Where  tha  insured  states  the  truth  as  to  existing  Incwnbrances  to 
agent  of  company,  who  by  mistake  or  otherwise  writes  tiJam  answers — 
parol  evidence. —  It  is  very  generally  held  by  the  courts  that  when  the  appU- 
cntion  is  made  oat  by  the  agent  of  the  insurance  company,  and  the  applicsnt 
gives  correct  answers  or  information  to  such  agent  in  regard  to  existing  in- 
cumbrances upon  the  property,  bat  the  agent,  by  mistake  or  otherwise,  and 
without  the  knowledge  of  the  applicant,  writes  down  ftilse  answers  or  statv* 
mente  ccucerning  ^e  same,  the  policy  cannot  be  avoided  by  reason  of  sack. 
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Mae  statemento.     Pboonix  Ida.  Co.  y.  Copeland,  86  Ala.  551  ;  Hoagli  ▼.  Citj 
Kre  Im.  Co..  29  Conn.  10 ;  Andes  Ins.  Co.  V.  Fish,  71  III.  630 ;  Germania  Fire 
Ins.  Co.  V.  McKee,  94  III.  494  ;  Boetcher  v.  Hawkeye  Ins.  Co.,  47  Iowa,  258  ; 
Qennan  Ins.  Co.  y.  Gray,  43  Kans.  497  ;  2  Am.  B.  R.  &  Corp.  Bep.  459  ;  Ad- 
dison y.  Kentackj  &  L.  Ins.  Co.,  7  B.  Monr.  470 ;  JStna  Liye  Stock,  etc.,  Ins. 
Co.  y.  Olmstead,  21  Mich.  246  ;  Michigan  State  Ins.  Co.  y.  Lewis,  30  Mich.  41; 
Gristock  y.  Royal  Ins.  Co.,  84  Mich.  161  ;  47  N.  W.  Rep'r,  549  ;    Tiibbs  v. 
Dwelling.Honse  Ins.  Co.,  84  Mich.  646;    48  N.   W.  Rep'r,  296;    Holmes  y. 
Drew,  16  Hnn,  491 ;  Masters  y.  Madison  Coanty  Mut.  Ins.  Co.,  11  Barb.  624 ; 
Spragne  y.  Holland  Purchase  Ins.  Co.,  69  N.  Y.  128 ;    Richmond  y.  Niagara 
Fire  Ins.  Co.,  79  N.  Y.  280 ;  Benninghoff  y.  AgricuUaral  Ins.  Co.,  93  N.  Y. 
496;  Eilenberger  y.  Protection  Mat.  Fire  Ins.  Co.,  89  Peha.  St.  464 ;  Smith  y. 
Farmers',  etc,  Fire  Ins.  Co.,  89  Penn.  St.  287  ;  Eister  y.  Lebanon  Mat.  Ins. 
Co.,  128  Penn.  St.  558.     And  see  Schamitsch  y.  American  Ins.  Co.,  48  Wis.  26. 
In  ^tna  Liye  Stock,  etc,  Ins.  Co.  y.  Olmstead,  21  Mich.  246,  the  coart  says: 
"  The  general  rule  undoubtedly  is,  that  in  the  absence  of  f  raad,  accident  or 
mistake,  a  party  most  be  conclasiyely  presumed  to  understand  the  force  of  his 
contracts  and  be  bound  by  their  terms.      But  it  cannot  be  tolerated  that   one 
party  shall  draft  the  contract  for  the  other,  and  receiye  the  consideration,  and 
then  repudiate  his  obligation  on  the  ground  that  he  had  induced  the  other 
party  to  sign  an  untrue  representation,  which  was  by  the  yery  terms  of  the 
contract  to  render  it  yoid.     Still  less  can  this  be  allowed  when  the  representa- 
tion itself  is  so  ambiguonsly  worded  as  to  be  well  calculated  to  conceal  its  real 
meaning,  and  to  deceiye  the  party  signing  it. 

'*  It  is  true  that  in  this  case  the  paper  in  question  was  drawn  by  an  agent ; 
but  we  do  not  think  that,  in  a  legal  point  of  yiew,  the  rights  of  the  parties  are 
any  different  from  what  they  would  be  had  the  agent  himself  been  insurer. 
The  insarance  business  of  the  world  is  done  through  agents  almost  exclusiyely, 
and  the  maxim  quifacUper  cUiumfitcit  per  se  applies  with  special  force  to 
their  acts.     These  agents  assume  to  haye  and  generally  do  haye  much  more 
intimate  knowledge  of  the  business  than  those  with  whom  they  deal.      They 
most  also  be  fairly  presumed  to  understand  the  requirements  of  their  princi- 
pals, and  how  properly  and  legally  to  fill  up  the  blank  applications  and  other 
papers  with  which  their  principals  intrust  them.     The  community  in  general 
do  not  assume  to  l>e  familiar  with  these  matters,  and  would  not  yenture  in  any 
case  to  set  up  their  own  yiew  of  wliai  was  or  was  not  the  proper  form  of  an 
application,  against  the  positiye  assertion  of  an  expert.      The  forms  and  re- 
qoirements  of  different  insurers  are  different ;  and  when  an  agent,  who  at  the 
time  and  place  is  the  sole  representatiye  of  the  principal,  assumes  to  know 
what  information  the  principal  requires,  and  after  being  furnished  with  all 
the  factSy  drafts  a  paper  which  he  declares  satisfactory,  induces  the  other 
party  to  sign  it,  receiyes  and  retains  the  premium  moneys,  and  then  deliyers 
a  contract  which  the  other  party  is  led  to  belieye,  and  has  a  right  to  belieye, 
giTes  him  the  indemnity  for  which  he  paid  his  money,  we  do  not  think  the 
insnrer  can  be  heard  in  repudiation  of  the  indemnity,  on  the  ground  of  his 
«genfs  nnnkillf  ulness,  carelessness  or  fraud.    If  this  can  be  done  it  is  easy  to 
see  that  tbe  community  is  at  the  mercy  of  these  insurance  agents,  who  will 
haye  Utile  difficulty  in  a  large  proportion  of  the  cases,  in  giylng  a  worthless 
pobey  for  tbe  money  they  receiye. 
TOi*.  IV. — 83 
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"  We  hftye  never  eeen  reason  to  doabt  the  ooneeUieMi  of  the  decision  in 
Peorim  Marine  &  Fire  Ins.  Co.  ▼.  Hall.  13  Mieh.  203,  the  principle  ol  whi^ 
goyema  the  present  caae.  Withoat  oodertaking  to  aaj  that  the  answer  to  the 
ninth  interrogatory  as  above  given  can  be  declared  antrae,  we  think  if  it  is  so, 
and  the  poliqr  for  that  reason,  according  to  its  terms,  made  void  at  ito  delivery, 
the  agent,  who  had  knowledge  of  all  the  facts,  was  chargeable  also  irith 
knowledge  of  this  invalidity;  that  the  insnrers  are  also  chargeable  with  the 
knowledge  possessed  by  their  agent,  and  that  consequently  it  was  a  fraad  on 
their  part  to  receive  the  premium  moneys  and  deliver  the  policy  without  in- 
tending that  it  should  have  effect  under  such  circumstances.  Such  a  fraud  the 
law  will  not  permit  to  be  consummated;  but  on  the  contrary  it  will  hold  that 
when  they  delivered  the  policy  it  was  with  the  intention  that  it  should  take 
effect,  and  that  the  insured  should  have  the  benefit  from  it  for  which  he  paid; 
and  if  there  was  asy  error  or  ambiguity  in  the  application  which  their  agent 
prepaned,  they  must  be  held,  under  the  ciroumstanoes  here  appearing,  to  have 
waived  it."    Pages  86d-254L 

The  fact  that  the  written  application  is  attached  to  or  made  a  part  of  the 
policy  is  immaterial.  The  insured  is  not  bound  to  read  it  or  to  suspect  timskd 
or  mistake.  Eister  v.  Lebanon  Mot.  Ins.  Co.,  138  Penn.  St  558;  Bennl^ghoff 
▼.  Agricultural  Ins.  Go.,  98  N.  Y.  405. 

A  contrary  view  is  held  in  Lowell  v.  Middlesex  Mut.  Fire  Ins.  Co.,  8  Cosh. 
137;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  407;  Cuthbertson  v.  North  Oar.  Home 
Ins.  Co.,  96  N.  C.  480;  Bleakly  v.  Niagara  District  Ins.  Oo.«  16  Grant  Ch.  196; 
Ohattelton  v.  Canadian  Mut.  Fire  Ins.  Co.,  27  U.  C.  C.  P.  450.  "It  behooves 
the  assured,"  says  the  court  in  Lowell  v.  Middlesex  Mut.  Fire  Ins.  Co.,  6  Cuah. 
127,  "to  see  for  himself,  or  get  a  skillful  and  trustworthy  agent  to  act  for 
him,  and  not  to  sign  any  paper,  which  Is  not  In  fact  sobetantially  true,  when 
his  important  rights.  Indeed  all  the  benefits  of  the  contract,  are  dependent  upoii 
it." 

Where  the  charter  or  by-laws  of  a  mutual  company  make  the  Insurance  apoa 
incumbered  property  void  unless  the  Incumbrances  were  set  forth  in  the  policy 
or  application,  the  Insured  must  see  to  It  that  they  are  compiled  with,  and 
where  there  Is  a  ftiilure  to  comply,  the  mistake  or  knowledge  of  the  agent  will 
not  estop  the  company  or  cause  the  defect.  Leonard  v.  Amerioao  Ins.  Co.,  97 
Ind.  299;  Van  Buren  v.  St.  Joseph  County  Village  Fire  Ins.  Co.,  28  Mich.  896; 
Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247;  S.  C,  19  Mo.  628 ;  Smith  v.  Faiu 
meiB*  Mut.  Fire  Ins.  Co.,  19  Ohio  St.  287. 

Plaintiff,  when  asked  about  Incumbrances,  stated  that  he  had  given  a  j«£l^- 
ment  note,  but  didn't  know  whether  judgment  had  been  entered  upon  It  or  not. 
The  agent,  who  was  writing  the  application,  asked  whether  he  riiould  put 
down  Incumbrance  or  no  incumbrance.  Plaintiff  replied  that  he  should  pat  it 
down  as  he  liked.  The  agent  then  said  he  would  put  it  down  **  no  Incain- 
brance  *'  and  did  so.  It  was  held  to  be  the  same  as  though  the  plaintiff  bad 
written  the  application  himself,  and,  as  judgment  had  been  entered  osi  the 
note  and  was  a  lien  on  the  property  insured,  the  policy  was  held  to  be  woid. 
Blooming  Ghrove  Mut.  Fire  Ins.  Co.  v.  MoAvemey,  102  Penn.  St.  885.  See, 
also,  Cooper  v.  Farmers'  Mut.  Fire  Ins.  Co.,  50  Penn.  St.  299. 

Insured  owned  two  farms  which  were  included  in  n  single  mortga^;^  f«xr 
f4,800.    The  Insurance  was  upon  a  barn  upon  one  of  the  fams.    ne  iiUiiued 
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fliated  the  facts  to  the  agent,  who  apportioned  the  Incumbranoe  between  the 
tiro  farms,  and  pat  down  $2,600  as  the  incumbrance  apon  the  farm  with  the 
bam  upon  it.  It  was  held  the  oompanj  was  estopped  b7  the  act  and  knowl- 
edge of  its  agent  from  avoiding  the  policy  on  the  ground  that  the  application 
wt8  false.     Holmes  y.  Drew,  Bec'r,  16  Hun,  491. 

The  application  for  insurance  contained  the  following  question  :    "  Incnm* 
brancea  ;  if  anj,  state  the  amount.    Is  there  any  insurance  by  the  mortgagees  f 
State  the  amount.''    The  plaintiff  stated  that  there  were  two  mortgages'  on 
the  property,  and  the  matter  was  talked  over,  and  the  agent  concluded  that  as 
there  was  no  Insurance  by  the  mortgagees  the  existence  of  the  incumbrances 
was  immaterial,  and  wrote  "no  '*  as  an  answer  to  the  question.    The  policy 
was  held  binding.     .Stna  Lire  Stock,  etc.,  Ins.  Ck>.  v.  Olmstead,  21  Mich.  246. 
9.  Where  the  company  or  its  agents  hawe  knowledge  of  existing  inona- 
bnnces.  -^  Where  the  company  or  its  agents  have  knowledge  of  the  existence 
of  incumbrances  and  issue  a  jwlicy  with  a  condition  making  it    void   by 
jeason  of  such  ineumbranees,  it  will  be  deemed  to  have   waived  the  condi- 
tion.   Phcenix  Ins.  Go.  v.  Gopeland,  90  Ala.  886 ;  8  South.  Bep'r,  48 ;  Home 
Hut.  Fire  Ins.  Co.  v.  Oarfield,  60  111.  124 ;  Patten  v.  Merchants  ft  Farmers' 
Mut.  Fire  Ins.  Co.,  40  N.  H.    876 ;  S.  C,  88  N.  H.  888  ;  Bidwell  v.  North 
Western    Ins.  Co.,  24  N.  Y.  802  ;  State  Ins.  Co.  v.  Todd,  88  Penn.  St.  272 ; 
Mulvllle  ▼.  Adams,  10  Fed.  Bep'r,  887.     And  see  to  the  same  effisct,  AtlanUc 
Ins.  Co.  ▼.  Wright,  22  111.  463;  Commercial  Ins.  Co.  v.  Spankneble,  52  111. 
S3;  Union  Ins.  Co.  v.  Chipp,  98  III.  96 ;  Germania  Fire  Ins.  Co.  v.  Hick,  125 
m.  861  ;  Sautell  v.  Oswego  County  Farmers'  Ins.  Co.,  16  Hun,  .516 ;  Van 
Schoick  V.  Niagara  Fire  Ins.  Co.,  68  N.  T.  484 ;  Home  Ins.  Co.  v.  Stone  River 
Natl  Bank,  1  Am.  R.  R.  &  Corp.  Hep.  658 ;  Cronse  v.  Hartford  Fire  Ins.  Co.» 
1  Am.  R.  R.  ft  Corp.  Rep.  408.    This  principle  has  been  held  to  apply  even 
where  the  insured  falsely  represented  that  the  property  was  not  incumbered . 
Pttten  T.  Merchants  &  Farmers'  Mut.  Fire  Ins.  Co.,  40  N.  H.  875 ;  S.  C,  88  N. 
H.  338 ;  MnlviUe  v.  Adams,  19  Fed.  Rep'r,  887. 

Where  the  loss  is  made  payable  to  a  mortgagee,  this  is  sufficient  notice  of 
the  ineambranoe,  and  the  policy  cannot  be  avoided  by  reason  thereof.  Insur- 
Slice  Co.  of  North  America  v.  McDowell,  50  111.  120  ;  Commercial  Ins.  Co.  v. 
Spankneble,  52  Ul.  58.  And  see  Lewis  v.  Council  Bluffs  Ins.  Co.,  68  Iowa,  198. 
10.  BISeot  of  incnmtaranoes  put  on  the  insured  luroperty  between  the  ap- 
pUcatlon  nndiasnanoe  of  polioy. — An  application  for  insurance  was  made  on 
October  5»  and  correctly  represented  the  property  as  mortgaged  for  $800 
only.  The  polity  was  issued  on  the  11th  and  on  the  same  day  an  addi- 
tional  mortgage  was  put  upon  the  property.  There  was  no  provision  avoiding 
the  policy  for  subsequent  incumbrances  and  no  fraud  was  shown.  The  policy 
was  held  g^ood.    Button  v.  New  Eng.  Mut.  Fire  Ins.  Co.,  29  N.  H.  158. 

A  policy  was  issued  on  December  17,  1878,  which  made  an  application  dated 
Febmnry  9, 1878,  a  part  of  the  policy,  and  warranted  the  truth  of  its  representa- 
tions. The  application  represeuted  the  property  as  unincumbered,  which  was 
true  on  February  2,  but  on  July  11,  following,  it  had  been  mortgaged.  It  was 
held  that  the  language  of  the  policy  was  to  be  taken  against  the  insurer  and 
flhoald  be  eoosirued  to  warrant  that  the  application  was  true  as  of  its  date  and 
no  more.  The  policy  was,  therefore,  sustained.  Schrosder  v.  Tzmders*  Ins. 
Cbc,  IW  HI.  Ul. 
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11.  Sabteqaentinoiimbraiioes — ^when  they  avoid  polloy. — ^The  fact  that  the 
insured  property  beoomes  incamberud  after  the  issuance  of  the  policj  does  not 
affect  the  insurance,  unless  there  is  some  proTislon  in  the  policy  to  that  effect. 
Tiefenthal  t.  Citizens'  Mut.  Fire  Ins.  Co.,  53  Mich.  306;  Howard  Fire  Ins.  Co.  t. 
Brewer,  28  Penn.  St.  50. 

In  general  if  the  property  becomes  incumbered  in  violation  of  a  condition  of 
the  policy,  or  of  the  charter  or  by-laws  of  the  company,  it  avoids  the  policy. 
Pfister  V.  Gerwig,  2  Am.  R  R.  &  Corp.  Rep.  165;  Supple  v.  Iowa  State  Ins. 
Co.,  58  Iowa,  29;  Ellis  v.  State  Ins.  Co.,  61  Iowa,  577;  Mallory  v.  Farmers' 
Ins.  Co.,  65  Iowa,  450;  Hicks  v.  Farmers'  Ins.  Co.,  71  Iowa,  119;  Russell  v. 
Cedar  Rapids  Ins.  Co.,  71  Iowa,  69;  S.  C,  78  Iowa,  216;  German  Am. 
Banlc  V.  Agriealtural  Ins.  Co.,  8  Mo.  App.  401;  Merrill  v.  Agricultural  Ins. 
Co.,  78  N.  Y.  452;  Gould  v.  Holland  Purchase  Ins.  Co.,  16  Hun,  538;  Daoey  v. 
Agricultural  Ins.  Co.,  21  Hun,  88;  McNierney  v.  Agricultural  Ins.  Co.,  48 
Hun,  239;  Eagan  v.  Mut.  Ins.  Co.,  5  Denio,  826;  Kensington  National  Bank 
▼.  Yerkes,  86  Penn.  St.  227;  Brown  v.  Commonwealth  Mut.  Ins.  Co.,  41  Penn. 
St.  187;  Sebertv.  Pennsylvania  Mut.  Fire  Ins.  Co.,  108  Penn.  St.  282;  Penn- 
sylvania Mut.  Fire  Ins.  Co.  v.  Schmidt,  119  Penn.  St.  449;  Hench  v.  Agricul- 
tural Ins.  Co.,  122  Penn.  St.  128;  East  Texas  Fire  Ins.  Co.  v.  Clarke,  79  Tex. 
28;  15  S.  W.  Kep'r,  166;  McQowan  v.  People's  Mut.  Fire  Ins.  Co.,  54  Vt.  211; 
Parker  v.  Agricultural  Mut.  Ins.  Co.,  28  U.  C.  C.  P.  80;  O'Neill  v.  Ottawa 
Agricultural  Ins.  Co.,  80  U.  C.  C.  P.  151. 

The  execution  of  a  mortg^^e  is  a  breach  of  a  condition  in  a  jwlicy  that  if 
the  interest  of  the  insored  in  the  property  shall  be  changed  in  any  way,  whether 
by  sale,  transfer  or  conveyance,  the  policy  shall  be  void.  East  Texas  fire 
Ins.  Co.  V.  Clarke,  79  Tex.  28;  15  S.  W.  Rep'r,  166;  O'Neill  v.  Ottawa  Agri- 
cultural Ins.  Co.,  '80  U.  C.  C.  P.  151.  A  policy  contained  this  provision:  " If 
the  title  of  the  property  is  transferred,  incumbered  or  changed,  this  policy 
shall  be  void."  It  was  held  that  the  word  title  meant  the  same  as  property^ 
and  that  a  mortgage  of  the  property  avoided  the  policy.  Ellis  v.  State  Ins. 
Co.,  61  Iowa,  577.  But  a  mortgage  of  chattels,  the  mortgagor  retaining  poB> 
session,  was  held  not  to  be  a  ''  change  of  title,"  nor  a  *<  sale,  transfer  or  alien- 
ation "  within  the  meaning  of  a  policy.  Van  Duesen  v.  Charter  Oak  Fire  & 
M.  Ins.  Co.,  1  Robt.  (N.  Y.)  55. 

Where  the  provision  was  that  if  an  incumbrance  should  faU  or  be  executed 
upon  the  property  the  policy  sliould  be  void,  it  was  held  that  the  rendition  of 
a  judgment  against  the  insured,  which  became  a  lien  on  the  property,  was 
within  the  provision  and  avoided  the  insurance.  Kensington  National  Bank. 
V.  Yerkes,  86  Penn.  St.  227;  Brown  v.  Commonwealth  Mut  Ins.  Co.,  41  Penn. 
St.  187. 

Insurance  was  taken  out  npon  a  building  in  process  of  construction,  and  the 
insured  stated  to  the  agent  that  he  owed  for  materials,  etc.,  and  would  mort- 
gage the  property  for  enough  to  pay  such  indebtedness,  which  would  be  not 
less  than  $1,000,  and  the  agent  wrote  in  the  application  that  the  property  ^ras 
mortgaged  for  $1,000.  Insured  afterward  mortgaged  the  property  for  $1,900. 
It  was  beld  that,  construing  the  policy  as  permitting  a  mortgage  for  $1,000, 
the  mortgage  for  $1,200  avoided  the  policy.  Sautell  v.  Oswego  Ooanty  Farm- 
era'  Ins.  Co.,  16  Hun,  516. 

A  policy  was  to  l)e  void  if  the  insured  afterward  mortgaged  or  incomberod 
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Hie  piopertj.  The  iosanmoe  was  apon  a  bam  and  hmy  In  stack  sitaated  apon 
a  farm  of  two  handred  and  eighty  acree,  the  whole  of  which  was  Bubject  to  a 
mortgage  of  $1,600.  Afterward  the  insured  sold  two  hundred  acres  of  the 
land  and  boagUt  other  adjoining  laud.  The  old  mortgage  was  released  and 
a  new  one  for  $1,000  pat  upon  the  eighty  acres  not  sold.  Whether  it  covered 
any  of  the  land  purchased  does  not  clearly  appear  from  the  report.  In  the 
firrt  report  of  the  case  it  was  held  that  the  policy  was  not  void  unless  the  risk 
was  incurred,  and  that  was  a  question  for  the  jury.  Russell  v.  Cedar  Bapids 
Ins.  Co.,  71  Iowa,  69.  Upon  a  second  trial  it  was  made  to  appear  that  the 
new  incumbrance  was  more  in  proportion  upon  the  eighty  acres  nix>n  which 
the  bam  was  situated  and  the  poli^  was  held  to  be  avoided.  Russell  ▼.  Cedar 
Bapidfl  laM.  Co.,  78  Iowa,  216. 

It  is  held  that  a  change  in  the  items  of  inoumbranoe,  without  dianging  the 
aggrregate  amount,  will  not  avoid  the  policy.  Dwelling  House  Ins.  Co.  v* 
Gould,  184  Penn.  St.  570 ;  19  Atl.  Rep'r,  793 ;  Kister  v.  Lebanon  Mut.  Ins.  Co., 
128  Penn.  St.  658. 

Where  the  by-laws  of  a  mutual  company  required  notice  to  be  given,  in  case 
the  property  was  mortgaged,  but  did  not  make  the  insurance  void  for  a  failure 
to  give  notice,  it  was  held  that  a  subsequent  mortgage  without  notice  did  not 
affect  the  insurance.  Tiefenthal  v.  Citisens*  Mut.  Fire  Ins.  Co.,  58  Mich.  806. 
Tike  execution  of  a  mortgage  upon  property  is  not  an  alienaUonf  Bale  or 
trfmrf&r  thereof  within  the  meaning  of  a  policy  making  it  void  for  that  reason. 
Jackson  v.  Mass.  Mut.  Fire  Ins.  Co.,  28  Pick.  418 ;  Conover  v.  Mutual  Ins, 
Co.,  1  N.  Y.  290 ;  Byera  v.  Farmers'  Ins.  Co.,  85  Ohio  St.  606 ;  Edmauds  v. 
Mutual  Safety  Fire  Ins.  Co.,  1  Allen,  811 ;  Hennessey  v.  Manhattan  Fire  Ins. 
Ga,  28  Hun  98.  In  the  last  case  the  provision  was  that  the  policy  should  be 
void  "if  the  property  be  sold  or  transferred,  or  any  change  take  place  in  title 
or  possession,  whether  by  legal  process,  judicial  decree  or  voluntary  transfer 
and  conveyance."  It  was  held  that  a  subsequent  mortgage  did  not  come 
within  the  meaning  of  the  daase,  and  did  not  affect  the  policy. 

12.  Oonuneooement  of  foreclosure  prooeedings — ^levy  ot  ezeontiony  etc.  — > 
If  the  policy  provides  tliat  the  commencement  of  foreclosure  proceedings,  or 
tl»e  levy  of  an  execution  upon  the  insured  property,  shall  avoid  the  policy,  a 
breach  of  the  condition  is  fatal  to  the  insurance.  Meadows  v.  Hawkeye  Ins. 
Co.,  02  Iowa,  887  ;  Pennsylvania  Ins.  Co.  v.  Gottsman,  48  Penn.  St.  151.  But 
where  the  policy  provided  that  if  any  proceedings  for  sale  of  the  insured  prop- 
erty "should  be  had,  commenced  or  taken,"  it  was  held  that  the  commence- 
ment of  foreclosure  proceedings  was  not  within  the  provision.  In  such  case 
proeeedingB  for  a  sale  cannot  be  said  to  be  commenced  until  steps  are  taken 
to  carry  out  a  decree  ordering  a  sale,  such  as  advertising  the  property  for  sale, 
etc     Michigan  State  Ins.  Co.  v.  Lewis,  80  Mich.  41. 

A  policy  was  taken  out  upon  property  while  proceedings  to  foreclose  a 
mortgage  upon  it  were  pending,  and  the  loss  was  made  payable  to  the  mort- 
gagee or  his  assigns.  The  foreclosure  proceeded  to  a  decree  and  sale  of  the 
property.  The  policy  contained  stringent  provisions  avoiding  the  policy  in 
case  of  foreclosure,  sale,  litigation,  etc.  It  was  held  that  the  mortgage  clause 
would  govern,  and  that  it  fairly  contemplated,  by  the  use  of  the  word  "  as- 
sigDu/'  tliat  there  might  be  both  a  foreclosure  and  sale  of  the  property.  Ger- 
man Ini   Co.  V.  ChurchUl ,  21  111.  App.  206. 


262  OOHTlJrBNTAL  IkS.    Co.   V.   VaKLITE. 

A  oootrary  view  was  held  Sn  Tltas  ▼.  QUna  Fulla  Ins.  Co.,  dl  N.  T.  410,  ii 
whloh  the  ooart  sayv:   "  The  Argument  of  plMn tiff's  ooiibmI  ie,  that  when  tbe 
defendant  aeeented  to  this  mortgage,  it  neceaearllf  aasented  to  iJl  the  neoeeaaiy 
incidents  and  oonseqnenoee  of  the  mortgage  interest ;  that,  having  heen  noti- 
fied of  the  interest  of  the  mortgagee  in  the  property,  and  having  agreed  to  paj 
bim  the  loss,  if  any,  it  cannot  call  in  qncstion  the  nataral  resnlt  and  incident 
of  sneh  mortgage  title,  to- wit,  the  foreclosure  thereof,  bat  most  be  held  to 
bave  agreed  to  it  in  advance.    This  reasoning  does  not  carry  convicUon  to  our 
minds.     A  provision  that  a  policy  shall  be  void  in  case  of  foreclosure  proceed- 
ings is  common  in  insurance  policies,  and  we  must  assume  that  experience  has 
shown  to  underwriters  that  such  proceedings  increase  the  risk  to  the  insurer. 
The  defendant  might  have  been  willing,  for  the  premium  diarged,  to  insure 
this  barn  with  the  mortgage  upon  it,  and  yet  not  willing  to  insure  it  in  case 
of  proceedings  to  fore<do8e  the  mortgage.     It  did  assent  to  the  mortgage,  and 
agree  that  the  loss,  if  any,  be  paid  to  the  mortgagee,  but  it  did  not  assent  to 
continue  the  insurance  in  case  the  risk  was  increased  by  proceedings  to  fore» 
close  the  mortgage.    Before  commencing  the  foreclosure  the  plaintiff  should 
have  obtained  the  assent  of  the  defendant.     It  might  have  examined  the 
circumstances  and  granted  such  assent  without  any  conditions,  or  it  might 
have  required  an  additional  premium  for  the  increased  risk.     It  might  have 
refused  altogether,  and  in  that  case  the  plaintiff  could  have  delayed  his  fore- 
closure until  the  end  of  the  year,  or  surrender  the  policy  and  procured  insur- 
ance elsewhere.     Even  if  the  provision  were  found  to  be  very  inconvenient 
and  embarrassing,  there  is  no  help  for  it.    There  it  is,  and  we  cannot  take  it 
out  of  the  policy  by  construction.     There  are  two  provisions  :  one,  that  liens, 
without  the  assent  of  the  company,  shall  avoid  the  policy ;  and  another,  that 
foreclosure  proceedings  shall   avoid  it ;  and  effect  must  be  given  to  both. 
According  to  the  construction  contended  for  on  the  part  of  the  plaintiff,  tbe 
latter  provision  would  be  wholly  useless  or  nullified  in  every  case,  because  all 
liens  avoid  the  policy  unless  assented  to;  and  according  to  that  construction, 
when  assented  to,  foreclosure  proceedings  may  be  instituted  without  avoiding 
the  policy.     If  such  proceedings  may  be  instituted  as  incident  to  the  mort* 
gage,  then  they  may  be  carried  to  their  conclusion  by  a  sale  and  conveyance* 
and  thus  by  assenting  to  a  mortgage,  a  company  may  be  held  to  have  assented 
to  a  change  of  title  of  the  insured  property.     Such  a  construction  is  unreason- 
able  and  unwarranted.    Pratt  v.  New  Tork  Cent.  Ins.  Co.,  55  N.  T.  505." 

13.  Bffect  of  assignment  of  policy  with  oonsent  of  company  as  respects  ex- 
isting grounds  of  forfeiture  by  reason  of  incnmbranoes. — A  policy  of  insarance 
provided  that  it  should  be  void  if  the  insured  should  mortgage  or  otherwise 
incumber  the  property.  The  insured  violated  this  condition  by  mortgaging 
the  property,  and  afterward  sold  to  the  plaintiff,  to  whom  the  policy  was  ae- 
signed  with  the  consent  of  the  company.  It  was  held  that  the  assignment 
created  a  new,  independent  contract  with  the  assignee  and  that  the  latter  ooald 
recover  thereon.  Continental  Ins.  Co.  v.  Munns,  120  Ihd.  80.  The  following 
cases  support  the  same  doctrine:  Kimball  v.  Monarch  Ins.  Go.,  70  Iowa,  518; 
Stein  V.  Niasrara  Fire  Ins.  Co.,  61  How.  Pr.  144;  Farmers'  Ins.  Co.  v.  Ashton, 
81  Ohio  Bt.  477;  Cumberland  Valley  Mut.  Protection  Co.  v.  Mitchell,  48  Penn. 
St  874;  Lebanon  Mut.  Ins.  Co.  v.  Lorcb,  109  Penn.  St.  100. 

A  policy  wae  issued  upon  property  which  was  represented  as  subject  to  m 
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mortgi^  for  |ll,0(X^  Tke  policy  was  Told  in  the  luukds  of  the  Insnied  tor 
failare  to  dieelose  »  prior  mortgage  upon  the  property  for  $800.  Afterwaid 
the  poli^  waa  aaaigmed  to  the  holders  of  the  $2»000  mortgage,  with  the  oon- 
seat  of  the  oompany.  The  eompany  was  at  the  time  ignorant  ol  the  |800 
mortgage,  and  the  assignee  in  no  way  ohllgated  himself  for  the  payment  of 
f  atnre  presaiams  or  assessments.  It  was  held  that  the  policy  was  roid  in  the 
hands  of  the  Msignee.  Bowditch  Mat.  Fixe  Ins.  Go.  t.  Winslow,  S  Qray,  41flk 
To  the  same  efTeet  is  Edis  t.  Hamilton  Mat.  Ins.  Go.,  8  Allen,  868.  Bnt  where 
the  assignee  gare  new  notes  for  fatare  assessments  it  was  held  that  a  new  and 
sabataatiYe  contract  was  created  with  him.  Foster  t.  Equitable  Mat.  Fire 
Ins.  Co.,  2  Gray,  816. 

Where  a  pcdicy  waa  rendeied  yoid  by  sobsequeDt  ineumbraness,  and  the  in- 
sored  sold  to  plaintiff,  taking  a  mortgage  back,  and  the  policy  was  assigned 
to  plaintifT  with  the  consent  of  the  company,  it  was  held  to  be  Toid  in  the 
hands  of  the  assignee  by  reason  of  the  incambrance.  Parker  v.  Agricultural 
Mnt.  Ins.  Co.,  88  U.  0.  C.  P.  80  ;  German  Am.  Bank  v.  Agricultural  Ins.  Ga 
S  Mo.  App.  401.    To  same  effect,  McNIemey  r,  Agricoltnral  Ins.  Go.,  48  Hun, 


In  Iowa  it  is  held  that  an  assignment  of  the  poli^  with  consent,  orsates  a 
new  and  independent  contract  with  the  assignee,  and  that  the  policy  is  good 
in  the  hands  of  the  assignee,  tboagb  void  In  the  hands  of  the  assignor,  by 
reason  of  misrepresentations  as  to  oiistlDg  incumbrances.  Ellis  ▼.  Coundl 
Bluffs  Ins.  Co.,  64  Iowa,  607.  Bnt  it  is  held  that  the  contract  with  the  as- 
aignee  is  upon  the  terms  and  conditions  expressed  in  the  policy,  or,  rather, 
that  those  terms  and  conditions  enter  into  and  form  part  of  the  contract.  Gon- 
aequently,  where  a  policy  provided  that  "  if  the  title  of  the  property  is  tran^ 
ferred,  incumbered  or  changed,  this  policy  shall  be  yoid,"  and  the  policy  was 
aasigned  to  plaintiff  on  December  22,  with  consent  of  the  company  and  waa 
•abject  to  a  mortgage  executed  by  the  assignor  on  December  6,  of  which  the 
eompany  was  ignorant,  it  was  held  that  the  plaintiff  could  not  recover  on  the 
policy.     EUis  v.  State  Ins.  Co.,  68  Iowa,  578;  8.  C,  61  Iowa,  577. 

The  court  says :  "  When  the  plaintiff  took  an  assignment  of  the  policy,  all 
its  temin  and  conditions  were  imported  into  the  new  contract,  and  it  became 
one  of  the  conditions  of  the  new  contract  that '  if  the  title  to  the  property  is 
•  «  *  locnmbered  •  *  '^  this  policy  shall  be  void.'  The  plaintiff,  as 
aasignee  of  the  policy,  became  a  party  to  such  condition,  jast  as  essentially  as 
Ids  nssignors  did  when  the  policy  was  first  Issued.  The  condition  pertained 
to  the  character  of  the  risk  as  it  then  was  or  should  be  thereafter.  The  par* 
ties  originally  insured  Tirtually  agreed  that  if  there  was,  at  the  time  the  policy 
waa  Iflooed,  or  should  be  thereafter,  an  incumbrance  upon  the  property,  they 
■hoald  not,  in  case  of  loss,  be  entitled  to  recover.  This  was  the  construction 
plaeed  upon  the  condition  at  the  former  hearing  and  it  is  undoubtedly  correct. 
When  the  plaintiff,  as  assignee  of  the  policy,  became  a  party  to  the  condition 
1m  Ttrtiinlly  agreed  that  if  there  was  then,  or  should  thereafter  be,  an  incum- 
brance upon  the  property,  he  should  not,  in  case  of  loss,  be  entitled  to  recover. 
We  do  not  say  that  the  mere  act  of  the  parties  originally  Insured,  in  easting  an 
incambrancs  upon  the  property,  vitiated  It  in  the  hands  of  the  assignee.  He 
did  not  agree  that  his  assignors  had  not  incumbered  the  property.  His  agree- 
i%  WAV  that  it  was  not  th§n  incumbered,  and  should  not  be  during  the  re* 
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nudning  life  of  the  poliojr.  If  the  poli^  had  not  been  aasigned  and  the  aetion 
had  been  brought  by  the  parties  originally  inBored,  their  mere  act  in  casting 
an  incumbrance  upon  the  property  would  undoubtedly  have  constituted  a 
good  defense.  But  as  against  the  assignee  the  defense  is  not  based  solely 
upon  that.  The  gist  of  the  defense  is  that  the  incumbrance  was  allowed  t& 
remain,  and  affect  the  risk  under  the  new  contract.  If  it  had  been  removed 
before  or  at  the  time  of  the  commencement  of  the  new  contract,  the  esse 
would  undoubtedly  have  oeen  different.  The  assignee  could  not  be  regarded 
as  agreeing  as  to  what  the  risk  had  been  theretofore,  but  as  to  what  it  was 
then,  and  should  be  from  that  time  forward.  The  company  had  been  paid  for 
carrying  a  risk  upon  unincumbered  property.  The  premium,  we  may  pre- 
sume, had  been  graduated  accordingly.  The  same  rate  continued.  From  the 
commencement  of  the  new  contract  the  company  was  bound  to  carry  that  riskt 
and  only  that."    Ellis  ▼.  State  Ins.  Co.,  68  Iowa,  678,  580,  681. 

14.  Issue  of  polloy  upon  application  with  questions  unanswered  or  only 
partly  so. — ^The  issuing  of  a  policy  upon  an  application  in  which  the  questions 
as  to  incumbrances  are  unanswered,  or  only  partially  answered,  is*  waiver  of 
any,  or  any  further,  answer,  and  the  policy  cannot  be  avoided  because  further 
information  was  not  given.  Nichols  v.  Fayette  Mut.  Fire  Ins.  Co.,  1  Allen, 
68;  O'Brien  v.  Ohio  Ins,  Ck>.,  62  Mich.  181;  Bersche  v.  St.  Louis  Mut.  Fire 
Ins.  Co.,  81  Mo.  555;  Lorillard  Fire  Ins.  Co.  v.  McCulloch,  31  Ohio  St.  176; 
Sinclair  v.  Canadian  Mut.  Fire  Ins.  Co.,  40  U.  C.  Q.  B.  206. 

16.  Distinction  between  volnntary  and  unvoluntary  inoumbranoea.  —  An 
application  was  warranted  to  be  a  just,  full  and  true  exposition  of  all  the  facta 
and  circumstances  in  regard  to  the  condition,  situation,  value,  ownership,  title, 
incumbrances  of  all  kinds,  insurance  and  hazard  of  the  property  to  be  insured. 
The  application  as  filled  out  contained  the  following:  Q.  *'  Is  there  a  mort- 
gage, deed  of  trust,  lien  or  incumbrance  of  any  kind  on  the  property?  Amount 
and  in  whose  favor?  A.  $8,000.  I.  May."  It  was  held  that  the  warranty 
extended  only  to  incumbrances  created  by  the  act  or  consent  of  the  insured  and 
was  not  violated  by  the  existence  of  tax  liens  upon  the  property  for  prior  yearsi* 
Herford  v.  Hartford  Fire  Ins.  Co.,  127  U.  S.  404. 

In  Baley  v.  Homestead  Fire  Ins.  Co.,  80  N.  Y.  21.  a  judgment  was  held  not 
to  be  an  incumbrance  within  the  meaning  of  a  policy,  the  condition  of  which 
appears  in  the  following  quotation  :    "  We  are  of  the  opinion  that  the  condi- 
tion in  the  policy,  that  the  company  shall  not  be  liable '  if  without  the  consent 
of  the  company  written  on  the  policy,  the  property  insured  shall  hereafter 
become  incumbered  in  any  way,  Ms  to  be  construed  as  to  referring  to  incum- 
brances  by  judgment  or  otherwise  in  invitunht  created  by  operation  of  law. 
We  think  the  condition  has  the  same  meaning  as  if  it  had  provided  that  the 
policy  should  be  void  if  the  assured  should  in  any  way  incumber  the  property 
withoat  the  written  consent  of  the  company.    The  language  used  implies  that 
the  consent  of  the  company  which  will   prevent  an  avoidance  of  the  policy,  la 
to  precede  the  creation  of  the  incumbrance.     This  condition  of  things  has  na 
proper  application  to  the  case  of  judgments  which  may  be  obtained  by  third  per- 
sons against  the  assured,  but  only  to  incumbrances  created  by  his  voluntary  act. 
The  provision  for  consent  was  not  intended  primarily  to  relieve  the  insured  from 
a  forfeiture  incurred,  but  to  prevent  the  Incurring  of  a  forfeiture.  It  is  not  rea- 
Bonable  to  suppose  that  the  parties  intended  to  provide  for  the  consent  of  th» 
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eompany  in  adTsnce  to  tbe  rendition  of  a  judgment  against  the  insured  in  favor 
of  third  parties.  If  the  eondition  embraces  incumbrances  by  judgment,  then  in 
case  of  insurance  upon  real  property  the  moment  a  j  ndgment  is  rendered^  and 
the  lien  attaches  to  the  insured  property,  a  forfeiture  occurs  and  the  contract 
of  insurance  is  at  an  end,  unless  the  company  consents  to  reinstate  it,  by 
iraiving  forfeiture,  and  this,  too,  although  the  land  cannot  be  sold  on  this  judg* 
ment  until  an  execution  against  the  personal  property  is  returned  unsatisfied. 
If  incumbrances  created  by  operation  of  law  are  witliin  the  condition,  the  inu 
position  of  a  tax  on  the  insured  property  would  create  a  forfeiture  of  the  insur- 
ance, and  the  result  would  be  that  each  year  on  the  tax-rolls  being  completed, 
and  put  into  the  hands  of  the  proper  officers,  for  the  collection  of  the  taxes 
imposed,  the  insurances  of  the  company  on  real  property  would  be  ipao  facto 
terminated,  taxes  being  an  incumbrance  on  the  land  taxed  (Barlow  ▼.  St. 
Nicholas  Nat.  Bank,  68  N.  Y.  809),  and  all  land  not  .specially  exempt  being 
liable  to  taxation.  A  construction  tending  to  such  consequences  must  be  re- 
jected as  not  within  the  intention  of  the  parties,  if  another  construction  is 
possible.  The  condition  ought  to  be  construed  in  the  same  manner  as  condi- 
tions in  leases  against  assignments,  and  it  is  well  settled  that  an  assignment 
by  operation  of  law  is  not  a  breach  of  such  a  condition.    7  Kent,  124." 

8o  where  a  policy  was  conditioned  to  be  void  if  the  property  insured  ''shall 
hereafter  become  mortgaged  or  incumbered,"  it  was  held  that  a  subsequent 
judgment  against  the  insured  did  not  avoid  the  policy.  Phosnix  Ins.  CTo.  v. 
Pickel,  119  Ind.  155.  To  the  same  effect  as  the  foregoing  cases:  Green  y. 
Homestead  Fire  Ins.  Co.,  82  N.  T.  517;  Owen  ▼.  Farmers*  Joint-Stock  Ins.  Co., 
57  Barb.  518;  Stein  v.  Niagara  Fire  Ins.  Co.,  61  How.  Pr.  144. 

16.  Agents  —  whether  to  be  deemed  as  acting  for  the  insured  or  the  in- 
surer. —  Witboat  discussing  this  question  we  refer  to  the  following  authorities 
in  which  the  question  has  arisen  in  connection  with  the  subject  of  incum- 
brances, and  in  nearly  all*  of  which  the  particular  agent  who  acted  for  the 
company  in  making  tbe  contract  of  insurance  was  held  to  be  the  agent  of  the 
company  in  the  matter  of  filling  in  the  application.  Union  Ins.  Co.  r.  Chipp, 
98  111.  96  ;  Home  Ins.  Co.  ▼.  Duke,  84  Ind.  258 ;  Boetcher  v.  Hawkeye  Ins. 
Co.,  47 Iowa,  258  ;  Tubbe  v.  Dwelling-House  Ins.  Co.,  84  Mich.  646  ;  48  N.  W. 
Bep'r,  296  ;  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247  ;  S.  C,  19  Mo.  628; 
Masters  ▼.  Madison  County  Mut.  Ins.  Co.,  11  Barb.  624 ;  German  Ins.  Co.  ▼. 
Oraj,  2  Am.  B.  R.  &  Corp.  Rep.  459. 

Where  the  insured  applies  to  a  general  insurance  broker,  who  does  not  rep- 
resent any  particular  company,  but  obtains  insurance  in  such  companies  as 
may  be  desired,  or  as  he  may  chdose  to  apply  to,  such  broker  will  be  deemed 
the  agent  of  the  insured,  and  tbe  latter  will  be  bound  by  representations  made 
by  Bttcli  broker  the  same  as  if  made  by  himself.  Draper  v.  Charter  Oak  Fire 
Ins.  Co.,  2  Allen,  569  ;  Smith  ▼.  Empire  Ins.  Co.,  25  Barb.  497  ;  Same  v.  Gore 
IMstrict  Mut.  Fire  Ins.  Co.,  26  U.  C.  C.  P.  405. 

In  the  first  of  these  cases  the  court  says  :  "  But  they  concede  that  Robley 
was  authorized  to  procure  insurance  for  them  upon  their  property,  and  that, 
acting  as  their  agent  for  this  purpose,  he  did  procure  the  policy  which  is  de- 
clared oo  in  this  action,  and  that  they  accepted  it,  and  now  seek  to  enforce  it 
against  the  defendants  an  a  valid  contract.  And  it  is  an  admitted  fact,  that  in 
procariog  the  policy  he  did  file  in  the  office  of  the  defendants  the  application 
Tou  IV.— 84 
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which  oootainfl  the  answer  apon  which  the  defendanta  rely  as  a  false  mpn. 
eefatotiou.  In  this  policy  it  is  distinctly  stated  and  declared  that  the  parties 
agree  that  the  policy  is  made  and  accepted  apon  and  in  reference  to  the  nid 
application.  The  plaintiffs  having  accepted  this  as  a  contract,  to  the  benefits 
d  which  they  are  entitled,  and  insisting  apon  their  right  to  enforce  against  the 
defendants  the  performance  of  all  the  stipalations  it  contains,  they  are  concluded 
from  denying,  against  the  express  statements  in  the  policy  itself,  that  the  sp- 
plication  apon  which  it  issued  was  their  application.  This  is  not  dissimilar 
in  principle  from  the  obligation  upon  the  grantee  which  arises  apon  the  ac- 
ceptance of  a  deed  poll  containing  reserration  of  duties  to  be  performed  by 
him,  upon  the  breach  of  which  an  action  of  contract  may  be  maintained. 
Goodwin  t.  Gilbert,  9  Mass.  610 ;  Newell  y.  Hill,  3  Mete  180 ;  Swaaey  ▼. 
Little,  7  Pick.  996 ;  Felch  v.  Taylor,  13  Pick.  138.  It  makes  no  difference 
that  for  certain  other  purposes  Robley  was  also  the  agent  of  the  defendanta 
Lee  ▼.  Howard  Ins.  Co.,  3  Gray,  588."  Draper  &  Another  v.  Charter  Oak  Fire 
Ins.  Co.,  2  Allen,    669,  572-678. 

17.  Xnoombranoe  of  part  of  insured  property  —  di^vlaibility  of  oontmctr— 
Where  the  total  amount  of  insurance  for  which  a  policy  is  issued  is  diatrib- 
nted  in  specific  sums  upon  different  items  of  property,  the  provisions  as  to  in- 
eumbVances  may  be  broken  with  respect  to  one  or  more  items  and  not  aa  to 
all.  Whether  the  contract  in  such  case  is  severable  is  not  a  question  peculiar 
to  the  topic  ander  discussion,  and  we  simply  refer  to  the  cases  in  which  the 
qnestion  has  been  determined  with  reference  to  this  particalar  fomi  of  breach. 
The  following  cases  hold  that  the  contract  is  severable  and,  unless  the  breadi 
is  one  which  affects  the  risk  as  to  all,  the  policy  will  be  held  good  as  to  the 
items  not  involved.  Dacey  v.  Agricultural  Ins.  Co.,  31  Hun,  83  ;  Merrill  v. 
Agricnltaral  Ins.  Co. ,  78  N.  Y.  452  ;  McGowan  v.  Peoples'  Mat.  Fire  Ins.  Co., 
54  Vt.  211.  If  the  breach  as  to  part  affects  the  risk  as  to  all,  as  where  the  io*- 
fluranoe  \b  upon  a  bailding  and  its  contents,  in  separate  items,  and  the  incam- 
brance  is  upon  the  building  only,  then  the  whole  Is  void.  Smith  v.  Empire 
Ins.  Co.,  25  Barb.  497  ;  Schumitsch  v.  American  Ins.  Co.,  48  Wis.  26. 

The  following  cases  hold  that  the  contract  is  not  severable  in  any  case. 
Friesmith  v.  Agawam  Mut.  Fire  Ins.  Co.,  10  Cash.  587  ;  Brown  v.  People's 
Mut.  Ins.  Co.,  11  Cash.  280  ;  Cathbertson  v.  North  Carolina  Home  Ins.  Co.,  96 
N.  C.  480 ;  Gottsman  v.  Pennsylvania  Ins.  Co.,  56  Pena.  St.  210  ;  S.  a,  48 
Penn.  St.  631. 


WooDKN  V.  Western  N.  Y.  <fe  P.  R.  Oo. 

(Court  of  Appeals  of  New  York,  March  10,  UBL) 

1.  Dbath  bt  wrongfxtl  act.  Action  UKUBa  statutb  of  vobbign  statii. 
A  New  York  corporation  was  sued  by  a  citUen  of  that  state  for  caasin^  the 
death  of  plaintiff's  husband  and  intestate  in  Pennsylvania.  The  Pennaylvania 
statute  gave  a  right  of  action  in  such  cases  to  the  widow,  and  did  not  limit  the 
amoant  of  recovery.  The  New  York  statate  gave  the  right  of  action  to  the 
administrator  for  the  benefit  of  the  widow  and  children.  Held,  that  the 
utes  were  sufflciently  similar  to  sustiiia  the  action. 
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2.  How  Acnoir  bkould  bs  BBOueHT.  Such  action  shoald  be  brought  hy 
the  plaintiff  as  widow,  and  not  as  administratrix,  since  the  right  of  aetion  is 
given  by  the  Pennsylvania  statute. 

8.  Amoitnt  ofrbcx)TXbt.  The  amount  of  reooveiy  in  snoh  action  Is  limited 
bj  the  New  York  statute. 

A  PPEAL  from  Bnperior  court  of  Bufialo,  general  term. 

John  O.  MUbum  for  appellant  Sarlau)  0.  Ouriiss  for  re- 
spondent. 

FiNOH,  J.    This  appeal  is  from  an  interlocutory  judgment  over-, 
ruling  a  demurrer  and  determining  that  the  complaint  assailed 
stated  a  good  cause  of  action.    That  pleading  alleged  tliat  the 
plaintiff  was  and  is  a  resident  of  this  state,  and  the /defendant  a 
corporation  created  and  existing  under  our  laws.     The  contest  thns 
ifl  between  a  resident  individual  and  a  domestic  corporation.    The 
latter  owned  and  operated  a  line  of  railroad  extending  beyond  our 
boundaries  into  the  adjoining  state  of  Pennsylvania,  and  the  com- 
plaint alleged  that  in  that  state  the  plaintiff's  husband  was  killed 
by  the  negligence  of  the  defendant  company.    The  complaint 
further  averred  that  the  statutes  of  that  state  gave  a  right  of  action 
for  the  injury  sustained  by  the  widow  and  children ;  that  the 
remedy  could  be  enforced  in  the  name  of  the  former  as  plaintiff, 
but  for  her  own  benefit  and  that  of  the  children;  and  that  such 
statute  was  of  similar  import  to  that  existing  in  our  own  jurisdic- 
tion.    Judgment  was  thereupon  demanded  for  damages  in  the 
enm  of  $30,000.     The  demurrer  interposed  raised  two  objections : 
First,  that  the  statutes  of  the  two  states  were  not  similar,  but 
different ;  and,  second,  that  the  action  could  not  be  maintained 
here  in  the  name  of  the  widow,  but  only  in  that  of  an  executor  or 
administrator  of  the  deceased ;  and  the  final  result  sought  to  be 

was  that  the  widow  could  not  maintain  an  action  in 
state  because  that  is  contrary  to  our  statute,  and  that  the 
administratrix  could  not,  because  that  is  contrary  to  the  Pennsyl- 
vania statute ;  and  so  there  is  no  remedy  whatever  in  our  juriidio- 
tion. 

Certain  propositions  essential  to  the  inquiry  before  us  have  been 
explicitly  determined  in  McDonald  v.  Mallory,  77  N.  T.  646,  and 
need  no  other  citation  for  their  support.    That  case  held  that  the 
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liability  of  a  person  for  Mb  acts,  whether  wrongful  or  negligent, 
depends  in  general   upon  the  law  of   the  place  in  which   the 
acts  were  committed ;  that  actions  for  injuries  to  the  person  in 
auother  state  are  sustained  here  without  proof  of  the  lex  locij  because 
thej  are  permitted  by  the  common  law  which  is  presumed  to  exist 
in  the  foreign  state ;  that  such  presumption  does  not  arise  where 
the  right  of  action  depends  upon  a  statute  which  confers  it ;  and 
that  in  such  case  the  action  can  only  be  maintained  here  by  proof 
that  the  statutes  of  the  state  in  which  the  injury  occurred  give  the 
right  of  action,  and  are  similar  to  our  own.     Upon  the  question 
of  similarity  we  have  also  held  that  the  two  statutes  need  not  be 
identical  in  their  terms,  or  precisely  alike,  but  it  is  enough  if  they 
are  of  similar  import  and  character,  founded  upon  the  same  prin* 
ciple,  and  possessing  the  same  general   attributes.     Leonard  v. 
Navigation  Co.,  84  N.  Y.  53.    It  is  quite  evident  that  the  two 
statutes  are  of  similar  import.     They  are  founded  upon  the  same 
principle,  are  aimed  fvt  the  same  evil,  construct  the  same  sort  or 
kind  of  action,  and  give  it  for  the  benefit  of  the  same  class  of 
individuals.     In  both  the  utter  failure  of  redress  at  common  law 
where  the  injury  ended  in  death  was  the  injustice  for  which  a 
remedy  was  enacted ;  and  in  both  the  new  action  was  given  for 
the  beneBt  of  those  who  had  suffered  an  injury  as  the  consequence 
of  the  wrong.     This  fundamental  agreement  in  the  main  and  sub- 
stantial characteristics  of  the  two  statutes  is  not  affected  by  the 
differences  of  detail  which  the  demurrer  points  out.     The  first  is 
that  by  the  lex  loci  the  proper  person  to  bring  this  action,  and  the 
only  person  who  can  maintain  it,  is  the  widow ;  while  by  our  law 
the  right  of  action  is  given  to  the  executor  or  administrator.     But 
it  is  given  to  the  latter  not  in  his  broad  representative  character, 
but  solely  as  trustee,  in  a  case  like  the  present,  for  the  widow  and 
children.     Hegerich  v.  Keddie,  99  N.  Y.  267.     It  is  not  a  right 
which  survives  to  the  personal  representatives,  but  a  right  created 
anew.     The  real  parties  in  interest  —  those  whose  injury  is  re- 
dressed, whose  right  is  vindicated,  to  whom  all  damages  go  —  are 
one  and  the  same  in  both  forums.     If  the  formal  parties  are  dif« 
ferent,  the  substantial  and  real  parties  are  identical,  and  the  di{« 
ference  in  the  trustee  appointed  by  the  law  to  represent  theit 
right  is  not  such  a  difference  as  to  bar  our  tribunals  from  theit 
jurisdiction,  or  make  the  two  statutes  dissimilar  under  the  rale* 
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It  is  claimed,  however,  that,  even   in  that  event,  the  rfght 
of  action  accruing  in  the  place  of  the  transaction  can  only  be  en- 
forced in  onr  jurisdiction  under  our  remedial  forms,  and  so  should 
have  been  brought  bj  the  plaintiff,  not  as  widow,  but  as  adminis- 
tratrix, to  which  office  she  had  been  appointed  in  this  state.     But 
it  must  not  be  forgotten  that  the  cause  of  action  sued  npon  is  the 
caase  of  action  given  by  the  lex  looiy  and  vindicated  here  and  in 
onr  tribunals  upon   principles  of  comity.     S4  27.  Y.  53,  supra. 
That  cause  of  action  is  given  to  the  widow  in  her  own  right  and 
as  trustee  for  the  children,  and  we  open  our  courts  to  enforce  it 
in  favor  of  the  party  who  has  it,  and  not  to  establish  a  cause  of 
action  under  our  statute  which  never  in  fact  arose.     We  refer  to 
the  lexfbrij  and  measure  it  by  and  compare  it  with  the  lex  lociy 
I  think,  for  two  reasons— one,  that  the  party  defendant  may  not  be 
subjected  to  different  and  varying  responsibilities  ;  and  the  other, 
that  we  may  know  that  we  are  not  lending  our  tribunals  to  enforce 
a  right  which  we  do  not  recognize,  and  which  is  against  our  own 
public  policy ;  and  we  do  not  refer  to  our  laws  as  creating  the 
cause  of  action  which  we  enforce.      It  is  the  cause   of  action 
created  and  arising  in  Pennsylvania  which  our  tribunals  vindicate 
upon  principles  of  comity ;  and,  therefore,  must  be  prosecuted 
here  in  the  name  of  the  party  to  whom  alone  belongs  the  right  of 
action ;  and  that  rule  the  courts  of  Pennsylvania  enforce  where 
the  cause  of  action  arises  here,  by  permitting  it  to  be  broni^ht  by 
the  executor  or  administrator,  to  whom  by  onr  law  the  right  is 
given,  although  not  by  their  own.      Usher  v.  Railroad  Co.,  126 
Penn.  St.  207 ;  17  Atl.  Rep'r,  597. 

But  the  second  difference  relied  on  is,  that  in  Pennsylvania  there 
IB  no  restriction  upon  the  amount  of  damages  which  may  be  re- 
covered, while  in  our  state  they  cannot  exceed  $5,000.  That  re- 
striction pertains  to  the  remedy,  rather  than  the  right.  Dennick 
V.  Kailroad  Co.,  103  U.  S.  11.  It  is  a  limitation  npon  the  discre- 
tion of  the  jury  in  fixing  the  amount  of  damages,  but  not  upon 
the  right  of  action,  or  its  inherent  elements  and  character.  The 
restriction  indicates  our  public  policy  as  to  the  extent  of  the  remedy, 
and  the  plaintiff  who  chooses  to  avail  herself  of  our  remedial  pro- 
cedure must  submit  to  onr  remedial  limitations,  and  be  content 
with  a  judgment  beyond  which  our  conrts  cannot  go.  They  can- 
not exceed  it  in  a  case  arising  here,  and  no  principle  of  comity 
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leqniret  them  to  enlarge  the  remedy  which  the  plaintiff  volantarilj 
seeks.  There  may  be — there  very  possibly  is — an  ezoeption  to 
that  role,  resting  upon  its  own  peculiar  reasons,  in  a  ease  where 
the  defendant  is  not,  as  here,  a  domestic  corporation,  formed 
nnder  onr  law,  and  so  entitled  to  the  benefit  of  our  remedial  lim- 
itations, but  is  a  oorpomtion  of  the  state  within  whose  jnrisdiction 
the  canse  of  action  arose,  and  by  whose  law  no  reitriction  apon 
the  amount  of  damages  is  permitted  or  enacted.  We  do  not 
decide  that  question  ;  but  the  same  reasoning  which  would  expose 
such  a  corporation' to  the  law  of  its  own  jurisdiction  would  servo 
equally  to  justify  the  right  of  the  domestic  corporation  to  bepro< 
tected  by  the  remedial  limitations  of  its  jurisdiction.  The  dif* 
ference  between  the  two  statutes,  therefore,  does  not  strictly 
affect  the  rule  of  damages,  but  rather  the  extent  of  damages ; 
and  that  extent,  as  limited  or  nnlimited,  does  not  enter  into  any 
definition  of  the  right  enforced,  or  the  cause  of  action  permitted 
to  be  prosecuted ;  and  so  the  causes  of  action  in  the  two  forums 
are  not  thereby  made  dissimilar.  These  views  lead  to  an  afiirm* 
ance  of  the  interlocutory  judgm^it.  That  judgment  should  be 
afiirmed,  with  costs,  but  with  leave  to  the  defendant  to  witndraw 
the  demnrrer  and  plead  anew  within  twenty  days  after  service 
of  a  copy  of  the  judgment  entered  upon  filing  the  remitiUury  and 
upon  payment  of  the  costs  of  the  action  from  the  interposition  of 
the  demurrer  to  that  date.    All  concar.* 

Death  by  wrongfol  act — statutory  UabUity  —  intentate  law. —  The  brings 
lag  of  actions  in  one  state  to  recover  for  the  death  of  a  person  wrongfollj  or 
negligently  caused  in  a  foreign  state,  where  the  statutes  of  the  latter  state 
give  a  right  of  action,  is  considered  in  note  to  Ash  ▼.  Baltimore  &  Ohio  B.  Go»» 
2  Am.  B.  B.  &  Corp.  Bep.  845,  851. 


Howard  v.  Citt  of  WoBOBerEB. 

(Supreme  Judicial  Court  of  ftfaasachuoetts.  April  1, 1801.) 
MUKICIPAL  CORFORATIONB.       PBR80NA.L  INJURIES  CA.0BBD  m  BBIOCTION  DIP 

BOHOOL-HOUBB.  A  city  is  not  liable  for  Injuries  sustained  by  reason  of  a 
horse*s  becoming  friglitened  from  the  blasting  of  rock  in  excavating  for  a  public 
aohool-house,  since  the  work  is  purely  for  the  benefit  of  the  public. 


•  Reported  in  96  N.  B.  Rep*r«  1060;  1S6  N.  T.  lOi 


HowABD  T.  Omr  of  Wobcxstbb.  271 

EXCEPTIONS  from  eoperior  court,  Woroeeter  county,  Caleb 
Blodgett,  judge. 
Action  by  Edith  L.  Howard  against  the  dty  of  Worcester  for 
injuries  received  by  j^intifl  in  comeqnenee  of  her  horse  being 
frightened  by  the  blasting  of  rock  in  the  excavation  for  a  pablie 
Bchool-honae,  under  the  direction  of  one  Eenney.  The  eoort  re- 
fiised  to  direct  a  verdict  for  defendant,  bat  snbmitted  the  case  to 
the  jury,  who  fonnd  for  plaintiff.     Defendant  brings  exceptions. 

JE  A.  GaahiU  and  £laokmer  A  Vaughan  for  plaintiff.    K  P. 
OtnUding  for  defendant 

C.  Allsn,  J.    The  city  contends  that,  even  assuming  that 

Kenney  was  its  servant  in  such  a  sense  that  ordinarily  it  might 

be  responsible  for  his  acts  or  n^ligence,  it  is  nevertheless  exempt 

from  responsibility  to  the  plaintiff  in  the  present  case  by  reason 

of  the  nature  of  the  work  which  it  was  carrying  on,  namely,  the 

construction  of  a  school-honse  for  public  use.     It  was  held  in  the 

familiar  case  of  Hill  v.  Boston,  122  Mass.  344,  that  a  city  is  not 

responsible  in  damages  to  a  child  attending  a  public  school  in  a 

school-house  provided  by  the  city,  under  the  duty  imposed  upon 

it  by  general  laws  for  an  injury  sustained  by  the  child  by  reason 

of  the  nnsafe  condition  of  a  staircase  in  the  building.     In  Bigelow 

▼.  Handolph,  14  Gray,  541,  a  similar  doctrine  was  applied  where 

a  scholar  received  an  injary  from  a  dangerous  excavation  in  the 

school-house  yard.     The  doctrine  was  reiterated  in  Sullivan  v. 

Boston,  126  Mass.  540.     It  has  also  been  applied  to  other  public 

gronnds,  like  Boston  Common.     Steele  v.  Boston,  128  Mass.  583 ; 

Yeale  v.  Boston,  135  Mass.  187;  Clark  v.  Waltham,  128  Mass. 

567  ;  Oliver  v.  Worcester,  102  Mass.  489.     On  the  same  principle 

a  city  was  declared  to  be  exempt  from  responsibility  for  a  personal 

injary  received  in  consequence  of  the  defective  condition  of  a 

public  hospital.    Benton  v.  Boston  City  Hospital,  140  Mass.  13; 

1  N.  E.  Bep'r,  836.    In  other  states  a  similar  rule  of  exemption 

has  been  adopted  in  reference  to  schooUhouses  and  other  public 

baildings  maintained  solely  for  public  use  and  service.     Wixon  v. 

Newport,  13  B.  I.  454  (school-house) ;  Eastman  v.  Meredith,  36 

W.  H.  284  (town-house) ;  Hamilton  Co.  v.  Mighels,  7  Ohio  St. 

109  (conrt-honse) ;  Freeholders  v.  Strader,  18  N.  J.  Law,  108, 

121    (dictum  of    Homblower,  C.  J.,  as   to  court-houses   and 
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jaile).     The  principle  on  which  thig  exemption  from-responBibility 
rests  is,  that  in  the  varioas  instances  referred  to,  the  building  was 
erected,  or  the  grounds  were  prepared,  solely  for  the  public  use, 
and  with  a  sole  view  to  the  general  benefit,  and  under  the  require- 
ment or  authority  of  general  laws.     In  such  cases,  in  the  absence 
of  any  statute  which  directly  or  by  implication  gives  a  private 
remedy,  no  action  lies  in  favor  of  a  person  who  has  received  an 
injury  in  consequence  of  a  aegligent  or  defective  performance  of 
the  public  service.     The  cases  heretofore  cited  relate  to  injuries 
received  after  the  completion  of  the  work.     It  makes  no  differ- 
ence, however,  if  the  injury  is  caused  by  negligent  act  done  in  the 
direct  performance  of  the  service.     Tindley  v.  Salem,  137  Mass. 
171 ;  Lincoln  v.  Boston,  148  Mass.  678 ;  20  N.  E.  RepV,  329 ; 
Fisher  v.  Boston,  104  Mass.  87 ;  Hafford  v.  New  Bedford,   16 
Oray,  297.     The  plaintiff  seeks  to  establish  a  distinction  on  the 
ground  that  her  injury  was  received  outside  of  the  limits  of  the 
public  work,  relying  on  an  expression  in  the  judgment  in  Hill  v. 
Boston,  above  cited,  at  page  35S,  and  on  the  various  decisions 
where  cities  and  towns  have  been  held  responsible  for  injuries 
caused  by  or  in  the  course  of  the  construction  of  roads  and  bridges, 
by  blasting  rocks,  setting  back  water,  etc.;  for  example,  Deane  v. 
Randolph,  132  Mass.  475 ;  Lawrence  v.  Fairhaven,  5  Gray,  110 ; 
Waldron  v.  Haverhill,  143  Mass.  582 ;  10  N.  E.  Eep'r,  48 1 .    Those 
cases,  however,  rest  on  grounds  which  take  them  out  of  the  gen- 
eral rule,  and  in  the  last  resort  it  must  probably  be  considered 
that,  taking  all  the  statutes  together  which  relate  to  the  construc- 
tion of  roads  and  bridges,  it  is  to  be  inferred  that  the  legislature 
intended  to  recognize  the  existence  of  a  liability  for  the  conse- 
quences of  negligence  in  the  performance  of  the  work.     In  the 
present  case,  the  service  in  which  the  city  was  engaged  was  pnrfly 
for  the  benefit  of  the  public,  and  we  think  the  case  falls  within 
the  general  rule  which  exonerates  it  from  responsibility  for  the 
consequences  of  its  servant's  negligenee.     The  servant  himself 
may  be  responsible ;  the  city  is  exempt.     See,  also,  Noff  v.   Wol- 
lesley,  148  Mass?  487 ;    20  N.  E.  Rep'r,  111 ;  Curran  v.  Bos- 
ton, 151  Mass,  505 ;  24  N.  E.  Rep'r,  781 ;   Bates  v.  Westbor- 
ough,  151  Mass.  174 ;  23  N.  E.   Rep'r,  1070.     Exceptions 
tained.* 


•Reported  in  27  N.  £.  Rep*r,  11 ;  158  Mau.  4». 
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Municipal  ooxpontioiis— liability  for  negUgeooainthe  azaroiM  of  duties 
and  agenciet  of  a  pablio  nature.—  In  Carran  v.  Boeton,  8  Am.  R.  R.  &  Corp. 
Bep.  180,  the  defendant  was  held  not  lial^le  for  injarlea  to  an  inmate  of  a 
work-honae  maintained  hj  the  city,  reaulting  from  the  negligence  of  thoae 
employed  in  the  inatitntion.  See  generally  on  the  aabjeet,  note  to  the  above 
U  and  2  DUl.  Man.  Corp.,  §§  068-867. 


CflAMBESS  v.  BOBOUGH  OF    SoUTH    ChSSTEB. 
(Sapreme  Court  of  Pennajlvania»  liaroh  9»  isn.) 

1.  RiciNBirr  DOMAIN.  Chakos  of  obadb.  DAKAass.  Where  the  grade 
of  a  atreet  ia  raiaed,  the  abatting  property-ownera  are  not  entitled  to  reoover 
as  damages  the  amount  it  would  coat  to  fill  their  land  up  to  the  new  grade,  nor 
for  loaa  and  inoonvenienoe  in  the  proaecution  of  their  buaineaa,  cauaed  by  in- 
creased difficulty  of  acceaa,  nor  for  the  oonaequencea  of  water  in  their  cellaia, 
cauaed  by  increaaed  difficulty  in  drainage. 

8.  The  meaaure  of  damagea  in  aueh  caae  ia  the  dilierence  between  the  mar- 
ket Talue  of  the  property  immediately  before  and  immediately  after  the  change 
of  grade. 

8.  Pbacticb  in  auPRKMB  COURT.  Under  the  rulea  of  the  aupreme  court 
in  PsnnaylTania,  rejected  offera  of  teatimony  muat  be  printed  in  the  aaaign* 
msnta  of  error. 

APPEAL  from  court  of  oomnion  pleas,  Delaware  county.  This 
was  a  proceeding  under  the  provisions  of  the  act  of  assem- 
bly approved  May  24,  1878  (P.L.  129),  to  recover  damages  from 
the  borough  of  South  Chester  by  reason  of  the  grading  of  Edwards 
atreet  in  front  of  the  property  of  the  petitioner.  Edwards  street 
was  a  thoroughfare  which  had  been  dedicated  to  public  use  by  the 
owners  of  a  large  tract  of  land  when  they  divided  the  same  into 
building  lots  and  sold  them,  the  petitioner  becoming  a  purchaser 
of  the  property  concerning  which  the  questions  arise  in  this  case, 
either  from  the  original  proprietors  or  their  successors  in  title. 
This  thoroughfare  remained  at  the  natural  grade  of  the  ground 
and  the  dwelling  and  appurtenances  of  the  plaintifiE  had  been 
erected  on  that  grade  a  number  of  years  before  the  grading  com- 
plained of  had  been  attempted.  On  the  29th  day  of  August, 
1888,  the  burgess  and  council  of  tho  defendant  borough  enacted 
an  ordinance  defining  the  grade,  and  pursuant  thereto  the  work 
waa  done.  Its  effect  was  to  fiU  the  street  in  front  of  the  plain- 
tifPa  property  with  an  embankment  of  earth  about  eight  feet 
VOL.  IV.— 85 
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higher  than  the  original  grade;  and  this,  as  the  plaintiff  alleges^ 
affected  very  serionaly  his  property,  in  point  of  valne,  by  reason 
of  interference  with  drainage,  increased  difficulty  of  access,  and 
giving  an  nnsightly  appearance  to  the  locality.  To  recover  dam- 
ages resulting  from  these  canses,  the  petition  was  filed,  and  after 
the  award  of  viewers  an  appeal  was  entered,  and  issue  framed 
thereon. 

W.  Ward  for  appellant.     Geo.  B.  Lindsay  for  appellee. 

Gbebn,  J.    The  learned- judge  of  the  court  below  so  carefully^ 
and  with  so  much  correctness  and  emphasis,  laid  down  the  rule 
by  which  the  damages  were  to  be  assessed,  that  the  jury  could 
not  possibly  be  mistaken  as  to  their  duty  in  disposing  of  the  sub- 
ject.   Experience  has  constantly  demonstrated  the  correctness  of 
the  old  rule  established  in  the  case  of  Navigation  Co.  v.  Thobum, 
7  Serg.  &  R.  411,  to- wit:    ^^  The  jury  are  to  consider  the  matter 
just  as  if  they  were  called  on  to  value  the  injury  at  the  moment 
when  compensation  could  first  be  demanded.     They  are  to  value 
the  injury  to  the  property,  without  reference  to  the  person  of  the 
owner,  or  the  actual  state  of  his  business ;  and  in  doing  that  the 
only  safe  rule  is  to  inquire :   What  would  the  property  unaffected 
by  the  obstruction  have  sold  for  at  the  time  the  injury  was  com- 
mitted 1     What  would  it  have  sold  for  as  affected  by  the  injury  I 
The  difference  is  the  true  measure  of  compensation."     Attempts 
have  often  been  made  to  introduce  particular  items  of  damage 
into  the  case,  such  as  the  cost  of  fencing,  loss  of  business,  expense 
of  altering  buildings,  the  value  of  minerals  under  the  surfaiie,  the 
danger  of  fire,  the  price  of  particular  pieces  of  land  in  the  neigh- 
borhood, and  many  other  distinct  and  independent  matters,  in 
order  that  the  damages  to  be  recovered  might  be  swelled   un* 
reasonably ;  but  we  have  repudiated  them  all.    More  and  more 
closely,  in  recent  years,  we  have  held  parties  to  the  rule  that,  after 
all  things  are  considered  which  may  affect  the  mind  of  the  witnesa^ 
he  must  give  his  estimate  of  the  money  value  of  the  injury  by 
contrasting  the  market  value  of  the  property  as  it  was  before   the 
injury  was  inflicted  with  its  value  immediately  after  the  injury, 
and  the  jury  is  instructed  that  the  difference  of  these  valnee  is 
the  measure  of  damage.     Instances  of  specific  rulings  ou   thia 
subject  are  Railroad  Go.  v.  Heister,  40  Pcnn.  St.  53 ;  Railroad 
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Co.  V. •Patterson,  107  Ponn.  St.  481 ;  Railroad  Co.  v.  Springer, 
(Penn.),  13  Atl.  Eep'r,  76;  and  Railway  v.  McCloekey,  110  Pen n. 
St.  436 ;  1  Atl.  Rep'r,  555.     It  is  not  necessary  to  review  these 
or  any  other  of  the  decisions  in  detail.    In  the  last  of  the  cases 
above  referred  to,  our  Brother  Clark,  in  delivering  the  opinion, 
presented  tlie  doctrine  in  comprehensive,  and  at  the  same  time 
precise,  terms,  which  are  qaite  sutBcient  to  dispose  of  this  case. 
He  said :    "  Merely  specalative  damages  cannot  be  allowed.    The 
inconvenience  arising  from  a  division  of  the  property,  or  from 
increased  difficalty  of  access,  the  burden  of  increased  fencing,  the 
ordinary  danger  from  accidental  fires  to  the  fences,  fields  or  farm 
bnildings,  not  resulting  from  negligence,  and  generally  all  such 
matters  as,  owing  to  the  particular  location  of  the  road,  may  affect 
the  convenient  use  and  future  enjoyment  of  the  property,  are 
proper  matters  for  consideration ;  but  they  are  to  be  considered 
in  comparison  with  the  advantages  only  as  they  affect  the  market 
value  of  the  land.    The  jury  cannot  inclade  in  the  verdict  a  fund 
to  oover  the  costs  of  fencing,  or  to  provide  an  indemnity  against 
losses  by  fire,  or  casualties  to  the  cattle  and  stock  upon  the  farm. 
Such  assessments  must  necessarily  be  purely  speculative,  as  the 
matters   thus    sought    to    be    provided    against    are    in    their 
nature  altogether  ideal  and  fanciful."     And  so,  here,  the  plain- 
tiff sought  to  prove  how  much  it  would  cost  to  fill  up  his  lot 
to   the  level   of   the  changed   grade   of  the  street,  and  asked 
that  the  cost  of  such  filling,  as  well  as  the  cost  of  raising  the 
building,  and  erecting  retaining  walls  to  hold  the  earth  filling, 
should  be  allowed  as  part  of  the  damages  to  be  recovered.    The 
learned  court  below  very  properly  rejected  the  offers  of  testimony 
on  this  subject,  and  refused  the  instruction  asked  for  by   the 
plaintiff's  second  point,  saying  that  the  law  did  not  permit  a  re- 
covery for  any  such  matters.    In  the  third  point  the  court  was 
asked  to  instruct  the  jury  that  the  plaintiff  might  recover  damages 
for  any  loss  or  inconvenience  in  the  prosecution  of  his  business 
caused  by  increased  difficulty   of  access  to  his  building,  and  for 
the  consequences  of  increased  water  in  his  cellar  and  on  his  lot 
occasioned  by  difficulties  in  the  drainage  resulting  from  the  change 
of  grade ;  all  of  which  was  refused.     To  the  second  point  the  court 
answered :  ^^  You  may  consider  these  several  matters  as  elements  in 
the  caoee,  but  you  are  not  to  award  damages  for  the  building  of 
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walls  or  the  filling  up  of  lots  as  special  damages,  or  for  the  likeli- 
hood of  injuring  the  building,  etc.     You  are  not  to  take  up  these 
separate  items,  and  award  separate  damages  for  them,  and  add 
them  together,  and  say  that  is  the  damage  suffered.     The  law  has 
given  another  rale  for  the  measuring  of  damages,  and  that  rule  is 
as  before  stated,  and  which  I  will  now  repeat.     The  law  is  this : 
You  are  to  consider  the  market  value  of  the  property  before  the 
change,  and  unaffected  by  it,  and  its  market  value  with  the  grade, 
and  as  affected  by  it.     If  the  establishing  of  the  new  grade  has 
added  more  value  to  the  property  than  it  has  depreciated  from  it, 
the  verdict  should  be  for  the  defendant.     If  it  has  depreciated 
from  the  property  more  than  it  has  added  to  it,  the  verdict  should 
be  for  the  plaintiffs,  and  the  measure  of  damages  should  be  the 
difference  between  its  value  before  and  its  value  after."     To  the 
third  point  the  court  answered :    ^'  Loss  of  his  business  has  noth* 
ing  to  do  with  the  case,  unless  it  effects  an  injury  to  his  land. 
*    *    *    If  water  is  thrown  upon  his  premises,  and  lies  upon  his 
property,  it  is  his  duty  to  conduct  the  water  away  from  the  cellar 
if  he  can ;  and  whatever  that  would  cost  would  be  his  damage,  if 
that  was  his  only  claim.     But  you  will  allow  full  and  ample  dam- 
age for  all  these  elements  when  you  take  the  value  before  and 
after,  and  allow  the  difference.     In  doing  that,  you  get  rid  of  all 
these  claims ;  and  that  is  the  way  the  law  lays  down  the  rule." 
All  of  this  is  so  entirely  correct,  and  so  perfectly  in  accord  with 
the  decisions,  that  it  needs  no  vindication  at  our  hands.     The 
widest  latitude  was  allowed  in  permitting  the  witnesses  to  describe 
all  the  methods  in  which  the  change  of  g^rade  would  or  might 
affect  the  value  of  the  property,  and  they  were  at  liberty  to  give 
full  effect  to  their  views  as  to  bow  and  to  what  extent  the  value 
of  the  property  was  affected  by   the  change  of  grade,  and  they 
were  allowed  freely  to  say  how  much,  in  dollars  and  cents,  the 
damage  of  the  plaintiff  was,  but  it  was  required  to  be  expressed 
in  the  change  of  the  market  value  of  the  property  as  it  was  before 
and  after  the  change  of  grade  was  made.     This  is  undoubtedly 
the  correct  rule,  and  it  was  properly  adtaiuistered  by  the  coart 
below. 

The  first  five  assignments  of  error  are  in  violation  of  our  rnlee  of 
court.  The  rejected  offers  of  testimony  are  not  printed  in  any 
one  of  them,  and  we  must  search  the  appendix  to  discover   ^^liat 


CHAHBBB8  Y.    BOBOUOH  OF  SOUTH  OHBSTBS.  277 

they  are.  It  is  mach  to  be  regretted  that  we  are  obliged,  bo  fre- 
qnentlj  to  call  attention  to  the  careless  practice  which  prevails  so 
extensively  in  this  respect.  We  hold  oarselves  at  liberty  at  all 
times  to  reject  snch  assignments,  and  we  frequently  do  so.  We 
shonld  have  done  so  in  this  case  had  it  been  of  any  consequence, 
bnt  the  answers  to  points  raise  the  same  questions,  and  it  was, 
therefore,  unnecessary.     Judgment  affirmed.* 

1.  Ohange  of  grade— right  to  damages. — It  has  been  almost  unlvenallj 
held  that  damages  to  abutting  propertj  by  reason  of  a  ehange  of  grade  dulj 
anthorized  by  the  pablic  authorities,  are  not  a  taking  of  property  for  public 
use.  Lewie  Em.  Dom.,  g§  9^109.  The  only  exception  to  the  general  current 
of  authority  is  found  in  the  Ohio  decisions  on  the  subject.  Lewis  Em.  0om., 
§  96.    See,  also,  Louisville  ▼.  RoUing  Mill  Co.,  8  Bush,  416. 

To  obviate  the  manifest  injustice  of  compelling  abutting  owners  to  submit 
to  loss  for  the  general  good,  many  of  the  states  have  passed  statutes  giving 
compensation  in  such  cases.     Lewis  Em.  Dom. ,  §§  207-218. 

Recent  constitutions  which  require  compensation  to  be  made  for  property 
imaged  or  ir^ured  by  public  works,  are  held  to  require  compensation  to  be 
made  for  damages  occasioned  to  abutting  property  by  a  change  of  grade. 
Lewis  Em.  Dom.,  g  228  ;  City  Gonncil  of  Montgomery  v.  Maddox,  2  Am.  R.  R. 
ftCofp.  Rep.  4JS6,  and  note  ;  g  2  of  note  to  Omaha,  etc.,  R.  Co.  v.  Janecek, 
8  Am.  R.  R.  &  Corp.  Rep.  268. 

2.  Measure  of  damages  in  such  cases. —  The  rule  laid  down  in  the  fore- 
going caee  is  undoubtedly  the  correct  one.     It  is  the  diminution  in  the  value 
of  the  property  by  reason  of  the  change.     City  Council  of  Montgomery  v. 
MiMldox,  2  Am.  R.  R.  &  Corp.  Rep.  426  ;  Montgomery  v.  Townsend,  80  Ala. 
489;  Moore  v.  Atlanta,  70  (ia.  611 ;  Hempstead  v.  Des  Moines,  52  Iowa,  808; 
Meyer  ▼.    Burlington,  52  Iowa,  560 ;  Thompson  v.  Keokuk,  61  Iowa,  187 ; 
Earst  V.  St.  Paul,  etc.,  R.  Co.,  22  Minn.  118  ;  S.  C,  23  Minn.  401 ;  Stowell  v. 
MUwaukee,  81  Wis.  528  ;  Church  v.  Milwaukee,  81  Wis.  512 ;  Tyson  v.  Mil- 
waukee, 50  Wis.  78.     In  estimating  the  damages  it  is  proper  to  consider  the 
expense  of  adjusting  the  property  to  the  new  grade,  the  cost  of  filling  and  the 
cost  of  a  retaining  wall  if  necessary.     Thompson  v.  Keokuk,  61  Iowa,  187 ; 
Plympton  ▼.  Wobum,  11  Gray,  415 ;  Hartshorn  v.  Worcester,  118  Mass.  Ill ; 
Baelltv.    Worcester,   119  Mass.   872;  McCarthy  v.  St.  Paul,  22  Minn.  527; 
Church  ▼.  Milwaukee,  81  Wis.  512  ;  French  v.  Milwaukee,  49  Wis.  584 ;  Ty. 
son  V.  Milwaukee,  50  Wis.  78;  Thompson  v.  Milwaukee,  etc.,  R.  Co.,  27  Wis. 
98,  98.     Bat  these  items  are  elements  tending  to  show  damages  and  cannot  be 
recovered    for  spedfically.    Springfield  v.  Griffith,  21  III.  App.  98.     A  con- 
trary view  has  been  held  in  Wisconsin.     Sowell  v.  Milwaukee,  81  Wis.  528  ; 
French  v.  Milwaukee,  49  Wis.  584. 

Benefits  resulting  to  the  property  by  reason  of  the  change  may  be  consid- 
ered in  redaction  of  damages.  Chattanooga  v.  G^iler,  18  Lea,  611 ;  Church 
V.  Milwaakee,  81  Wis.  512  ;  Shawneetown  v.  Mason,  82  111.  837  ;  Qeneva  v. 
Patterson,  21  UL  App.  454.    If  the  benefits  equal  the  damages  no  recovery 

•  Reported  in  21  AU.  Hep'r,  407.  ~^ 
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can  be  had,  althoagh  the  ovrner  may  have  to  incar  expense  in  order  to  con* 
▼eniently  use  his  property.    Tyson  ▼.  Milwaukee,  60  Wis.  78. 

In  ancinnati  v.  Whetstone,  47  Ohio  St.  196  ;  24  N.  E.  Rep'r,  409,  it  is  held 
that  the  owner  is  entitled  to  interest  upon  the  amount  of  damages  sustained 
from  the  time  when  the  change  of  grade  was  made. 


WhTTAKEB  V.  BUBGB88,    BTO.,  OF  THB  BoBOUGH  OF  PhOBITIXVILLB. 

(Supreme  Court  of  PennsyWania,  April  6,  ISVL) 

1.   ElCIKBNT   DOMAIN.     QPBNING    STBBBT.      BBNBFITS   TO    ADJAGBHT  LAJTD 
SOLD  AFTBB  OPBNIKa  ORDBRBD  AND    BBFOBB  COICMBNOBMBNT  OF  PBOCKED- 

ZNGS.  Where,  after  passage  of  an  ordinance  ordaining  a  street,  and  before 
the  street  is  opened,  the  owner  of  land  sells  all  except  such  as  is  afterward 
taken  for  the  street,  the  measure  of  his  damages  is  the  value  of  the  land  taken, 
and  the  advantage  of  the  opening  of  the  street  to  the  land  previously  conveyed 
cannot  be  taken  into  consideration. 

APPEAL  from  court  of  common  pleas,  Chester  couuty,  Wil- 
liam B.  Waddell,  judge. 
Appeal  of  Joseph  C.  Whitaker  from  the  report  of  a  jorj  of 
view,  assessing  damages  for  the  opening  of  a  street.  The  conrt 
on  trial  of  the  cause  directed  the  jurj  to  take  into  consideration 
the  advantages  accruing  from  the  opening  of  the  street  to  other 
adjoining  property  owned  by  said  Whitaker  at  the  time  the  or- 
dinance ordaining  the  street  was  passed,  bat  conveyed  by  him  be- 
fore the  street  was  opened.  Judgment  was  entered  on  a  verdict 
of  $850,  and  said  Whitaker  appeals. 

W.  M.  Murphy  for  appellant.    H.  H.  CHlhyson  for  appellees. 

Gbebn,  J.  The  ordinance  ordaining  Fourth  avenue  was 
passed  in  June,  1887.  The  petition  of  the  borough,  to  have  dam- 
ages assessed  for  opening  Fourth  avenne,  was  presented  in  August, 
1889.  In  the  meantime,  in  July,  1888,  Mr.  Whitaker,  the  plaintifE, 
sold  to  Miss  Caswell  two  lots,  measuring  together  on  Main  street 
ninety-three  feet,  and  extending  along  Fourth  avenue  the  whole 
depth  of  the  lot.  At  tlie  time,  therefore,  the  proceedings  to  open 
were  commenced,  the  plaintiff  owned  only  the  ground  which  was 
actually  covered  by  the  street,  along  the  line  of  the  street.  He  had 
no  land  left  which  abutted  on  the  street.  There  is  no  doubt  that 
where  a  person  owns  all  the  ground  which  the  street  takes  he  is 
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entitled  to  the  full  valn^  of  the  land  taken,  and  there  Ib  no  ques- 
tion of  advantages  and  disadvantages  to  be  considered.  The  onljr 
qnestion  that  is  raised  on  the  present  record  is,  at  what  time  is  the 
assessment  to  be  made  ?  If  at  the  time  of  the  ordaining  of  the 
street,  the  case  was  properly  tried  in  the  court  below,  the 
judgment  should  be  affirmed ;  but  if  at  the  time  of  the  opening, 
or  of  the  commencement  of  the  proceedings  to  open,  the  case  was 
wrongly  tried,  the  judgment  should  be  reversed.  We  did 
decide  in  Philadelphia  v.  Dickson,  38  Penn.  St.  247,  that  the 
owner  had  a  right  to  have  his  damages  assessed  as  soon  as  the  street 
was  established,  whether  it  was  opened  or  not ;  but  that  was  because 
the  act  of  1855  expressly  gave  that  right  to  the  owner.  The  act 
of  1856,  under  which  the  present  proceedings  are  instituted,  con- 
tains no  such  provision,  and  hence  that  case  is  no  authority  for 
thia  But  in  Volkmar  Street,  124  Penn.  St.  320 ;  16  Atl.  RepV, 
867,  we  decided  that  the  right  of  action  to  have  damages  assessed 
to  the  owner  did  not  commence  until  the  opening  the  street  or 
the  doing  of  some  unequivocal  act  by  the  city,  which  indicated 
that  the  possession  of  the  owner  was  about  to  be  disturbed.  And 
in  Easton  Borough  v.  Rinek,  116  Penn.  St.  7;  9  Atl.  Rep'r,  63, 
we  held  that  no  damages  were  sustained  until  the  street  was 
opened.  It  was  thought  by  the  court  below  that  the  plaintiff,  by 
his  sale  to  Miss  Caswell,  had  already  i-eceived  the  advantages  of 
the  ordaining,  and  practically  of  the  opening,  of  the  street,  and 
testimony  was  certainly  given  tending  to  prove  that  fact.  But 
does  that  circumstance  change  the  rule  of  law  as  to  the  time  at 
which  the  damages  are  ascertained  ?  We  think  not.  The  rule 
remains  the  same,  and,  if  the  owner  has  obtained  an  advantage  by 
the  delay  of  the  boroagh  in  opening  the  street,  we  see  no  reason 
why  he  should  be  deprived  of  the  benefit  of  the  rule  on  that  ac- 
<x>ant.  It  is  simply  an  advantage  which  he  has  acquired  by  force 
of  the  circnmstanoes.  At  the  time  of  the  proceedings  to  open,  he 
did,  in  fact,  only  own  the  land  taken  for  the  street,  and  that  land 
was  not  a  part  of  any  other  and  larger  tract  owned  by  him. 

It  is  diflScult  to  understand  upon  what  principle  we  can  go  back 
to  an  anterior  time  when  he  held  other  land  in  connection  with 
this,  in  order  to  deprive  him  of  the  value  of  the  land  now  taken. 
If  we  can  go  back  one  year  for  that  purpose,  there  is  no  reason 
why  we  cannot  do  so  for  five,  ten  or  twenty  years.     Yet  to  do 


280  WhITAKSB  v.   BuBGESS,    EIO.,  of  PHOBnXYILLX. 

this  woald  seem  strangely  unreasonable,  wlien  we  consider  all  the 
changes  of  title  and  improvements  which  may  have  taken  place 
on  the  intervening  land  in  the  meantime.  It  is  a  very  common 
occurrence  in  the  boroughs  and  smaller  towns  of  the  interior  of 
the  state  that  streets  are  plotted  upon  duly  authorized  maps  and 
formally  adopted  by  the  authorities,  upon  adjacent  farm  lands  ly- 
ing within  the  municipal  limits,  many  years  before  they  are  opened. 
The  damages  for  opening  these  streets  cannot  be  assessed  until  the 
land  covered  by  the  streets  is  actually  taken.  If  an  owner  still 
continues  to  own  adjoining  land,  he,  of  course,  must  submit  to 
the  application  of  the  doctrine  that  his  damages  for  the  part  taken 
must  be  estimated  with  reference  to  the  effect  of  the  opening  of 
the  street  upon  the  value  of  his  entire  holding.  But  if  he  has,  in 
perfect  good  faith,  years  before  the  opening,  sold  off  all  of  his 
land  except  that  which  is  taken  for  the  street,  why  shall  he  not 
have  the  value  of  the  land  taken  as  the  measure  of  his  damage  ? 
We  see  no  reason  why.  The  time  of  the  opening  is  the  legal  time 
for  the  assessing  the  damage  to  the  owner.  At  that  time  he  has 
no  land  but  the  land  taken,  and  he  is  entitled  to  its  value.  Rules 
of  law  do  not  shift  and  vary  according  to  changing  circumstances. 
When  an  owner  who  has  no  land  but  that  which  is  taken,  invokes 
the  law  as  it  is  with  reference  to  all  other  citizens,  he  cannot  be 
told  that  at  some  more  or  less  remote  time  he  owned  other  con- 
tiguous land,  and,  therefore,  he  cannot  have  the  protection  of  the 
law  as  other  citizens  can.  There  cannot  be  two  different  and  con- 
flicting rules  applicable  to  the  same  state  of  facts.  We  are  of 
opinion  that  the  allowance  for  advantages,  on  the  ground  that  the 
land  taken  is  part  of  a  larger  tract  belonging  to  a  common  owner 
of  the  whole,  cannot  be  made  against  the  plaintiff,  because  he  is 
not  such  an  owner  at  the  time  his  land  is  taken.  It  is  possible, 
however,  that  the  value  of  the  land  taken  by  the  street  may  be  af- 
fected to  some  extent  by  the  fact  that  th*e  plaintiff  had  sold  off  the 
adjoining  land  to  another  as  a  comer  lot  adjoining  Fourth  avenue, 
and  thereby  gave  the  right  of  frontage  on  the  avenue  to  his  gran- 
tee, and  deprived  himself  of  all  right  to  interfere  in  any  manner 
with  the  frontage  line  of  the  lot  sold.  If  this  difference  in  the 
character  of  his  ownership  after  the  conveyance  of  the  lot  affected 
the  value  of  the  remaining  ground  covered  by  the  street,  the  plain- 
tiff could  only  recover  the  value  of  that  land  as  affected  by  tho 
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conveyance  of  the  adjoining  groand.  The  question  whether  the 
value  of  the  ground  was  thus  affected,  and  to  what  extent,  should 
be  left  to  the  jury,  with  instructions  that  it  is  only  the  value  of 
the  land  subject  to  the  right  of  the  grantee  of  the  adjoining  lot  to 
have  a  dear  front  on  the  avenue  that  should  be  allowed  as  dam- 
ages. The  assignments  of  error  are  all  sustained.  Judgment  re- 
versed, and  new  venire  awarded.* 

Bminent  domatn — aMManent  of  damages  and  benefits.  —  The  foregoing 
ease  inTolves  the  same  point  as  is  disooased  in  note  to  Newgaas  ▼.  8t.  Loois, 
et&«  R.  Co.,  ante,  ris.:  the  time  with  reference  to  which  the  damagee  should 
be 


Sun  Mut.  Ins.  Co.  v.  Jonbs. 

(Baireme  Court  of  Arkaosas,  April  4, 1801.) 

1.  FiBE  nraiTBANCB.  Ibon  safe  claubb.  "  Open  fob  bxtsikbss.''  An 
insurance  policj  required  the  assured  to  keep  books,  and  to  lock  them  in  a 
fire-proof  safe  when  the  store  was  not  actually  open  for  business^  such  books 
to  be  produced  in  case  of  loss,  or  the  policy  to  be  void.  In  a  suit  on  the  policy 
it  appeared  that  It  was  customary  for  the  merchants  to  keep  their  stores  open 
for  business  after  dark,  but  with  locked  doors,  so  that  customers  could  get  in 
onlj  by  knocking.  Plaintiff's  clerk,  who  was  in  the  store  at  night,  writing 
up  the  books,  left,  intending  to  return  in  a  short  time,  but  while  he  was  away 
the  building  was  burned  and  the  books  destroyed.  Held,  that  the  store  waa 
open  for  business,  and  the  temporary  absence  of  the  book-keeper  without 
locking  up  the  books  did  not  render  the  policy  void. 

2.  LnoTATiON  OF  AcnoK.  Oke  tbab  from  DATS  OF  LOSS.  Where  an 
inaarance  policy  provides  that  an  action  thereon  mast  be  commenced  "  within 
one  year  from  the  date  of  loss,"  and  also  requires  that  payment  of  loss  shaU 
be  made  "  in  sixty  days  after  the  loss  shall  have  been  ascertained  and  proved," 
the  limitation  begins  to  run  from  the  date  of  proof  of  loss,  and  not  the  date  of 


APPEAL  from  drcait  conrt,  Polaski  county,  J.  W.  Martin, 
judge. 
Action  on  a  policy  of  insurance  for  $2,000  on  a  house  and  stock  of 
goods  which  had  been  destroyed  by  fire.  Defendant  answered,  aU 
legittg  that  by  the  terms  of  the  policy  of  insurance  it  was  stipulated 
as  follows :  '^  The  assured  under  this  policy  hereby  covenants  and 
agrees  to  keep  a  set  of  books,  showing  a  complete  record  of  all 
business  transacted,  including  all  purchases  and  sales,  both  for  cash 

•  Reported  io  21 AU.  Bep*r,  004;  141  Penn.  St.  327. 
VOIfc  IV.— 86 
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and  credit^  together  with  the  last  inventory  of  eaid  bnsmesSi  and 
farther  covenants  and  agrees  to  keep  sach  books  and  inventory 
secnrely  locked  in  a  fire>proof  safe  at  night,  and  at  all  times  when 
the  store  mentioned  in  the  within  policy  is  not  actually  open  for 
business,  or  in  some  secure  place  not  exposed  to  a  fire  which 
would  destroy  the  house  where  such  business  Ib  carried  on ;  and 
in  case  of  loss  the  assured  agrees  and  covenants  to  produce  such 
books  and  inventory,  and  in  the  event  of  the  failure  to  produce 
the  same  this  policy  shall  be  deemed  null  and  void,  and  no  suit 
or  action  at  law  shall  be  maintained  thereon  for  any  such  loss." 
That  plaintiff  failed  to  keep  a  set  of  books  showing  a  complete 
record  of  all  transactions  and  a  last  inventory,  and  failed  to  keep 
said  books  and  inventory  securely  locked  in  a  fire-proof  safe  at 
night,  and  at  all  times  when  their  store  was  not  actually  open 
for  business,  or  in  a  secure  place  not  exposed  to  the  fire  which 
would  destroy  their  business  house ;  but  he  left  his  books  out  of 
the  safe  at  night  when  no  business  was  being  carried  on,  so  that 
they  were  destroyed  by  the  fire  which  consumed  the  building, 
and  were  not  produced  in  accordance  with  the  terms  of  the  said 
policy.  Defendant  also  pleaded  that  by  the  terms  of  the  policy 
it  was  provided  that  no  suit  should  be  maintained  thereon  unless 
brought  within  one  year  after  the  loss,  and  that  this  suit  was  not 
brought  until  the  lapse  of  more  than  one  year.  There  was  a  trial  be- 
fore the  court  sitting  as  a  jury,  and  a  verdict  for  plaintiff.  Defend- 
ant filed  a  motion  for  a  new  trial,  which  was  overruled,  and  it 
excepted. 

TT.  M.  <&  O.  B.  Rose  and  E.  W.  KimhaU  for  appellant.    J.  M. 
Moore  for  appellee. 

Maksfield,  J.  The  only  contention  made  by  counsel  for  the 
appellant  on  the  first  ground  of  defense  is  that  the  store  was  not 
^'actually  open  for  business"  at  the  time  of  the  fire,  and  it  is 
argued  that  the  book-keeper,  who  was  the  last  in  charge  of  the 
store  on  the  ni^ht  it  was  burned,  had  left  it  locked  and  unoccupied^ 
and  it  could  not,  therefore,  have  been  at  any  later  time  open  for 
business.  Bnt  the  facts  as  found  by  the  court  are  that  the  book- 
keeper, who  was  also  a  salesman,  was  engaged  in  writing  np  tha 
record  of  the  day's  business,  a  duty  which  the  policy  itself  re- 
quired, when,  passing  out  of  the  building  by  a  window,  he  wea^ 
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into  an  adjoining  store,  expecting  to  return  in  a  short  time  and 
complete  his  work.    He  had  been  absent  only  a  few  moments 
when  the  fire  broke  ont,  and  there  was  nothing  in  the  manner  or 
occasion  of  his  leaving  the  store  to  indicate  that  any  thing  was  in- 
tended beyond  a  brief  intermission  in  his  labor.     No  importance 
is  to  be  given  to  the  fact  that  the  door  was  locked.    The  evidence 
explains  that  it  was  the  custom  to  keep  it  locked  after  night  to 
prevent  the  intrusion  of  persons  whose  presence  was  not  desirable. 
The  building  having  sash  doors,  customers  conld  see  from  its  being 
lighted  that  the  store  was  open  for  business,  and  on  knocking  at 
the  door  they  were  admitted.     This  was  the  usual  method  of 
keeping  the  store  ^'  open  "  at  night.     Nor  can  the  lateness  of  the 
hour  aid  the  theory  of  the  defense ;  for  it  is  shown  that  it  was 
the  custom  of  merchants  in  that  section  of  the  country  to  continue 
the  business  of  the  day  until  ten  or  eleven  o'clock  at  night ;  and 
that  it  was  necessary  to  enter  the  transactions  of  each  day  in  the 
books  before  they  were  locked  up  for  the  night    The  policy,  in 
effect,  recites  the  fact  that  the  plaintiff  kept  a  conntry  store ;  and  the 
parties  are  presumed  to  have  contracted  with  reference  to  the  ne- 
cessities of  such  a  business  and  the  asages  which  prevail  in  its 
management.    Jones  v.  Insurance  Co.,  38  Fed.  RepV,  19.    It  is 
not  contended  that  the  store  had  been  actually  closed  for  the  day 
before  the  book-keeper  left  it,  and  we  think  that,  if  it  was  then 
open  within  the  meaning  of  the  policy,  there  is  no  avoiding  the 
conclusion  that  it  would  remain  so  until  the  transactions  of  the 
day  were  recorded  in  the  books,  or  until  some  act  had  been  done 
indicating  a  purpose  to  close  it.    In  the  case  cited  above  the  pre- 
cise question  now  being  considered  arose,  and  upon  the  same  facts, 
the  plaintiff  and  the  property  insured  in  that  case  being  the  same 
as  in  this,  and  the  court  there  held  that  the  store  was  '^  actually 
open  for  business,"  within  the  meaning  of  the  iron-safe  clause, 
when  the  fire  broke  out.     The  reasoning  by  which  that  ruling  is 
Bopported  appears  to  us  conclusive.     We,  therefore,  hold  that  the 
finding  of  the  court  below,  on  the  issue  formed  by  the  first  defense, 
is  sustained  by  the  evidence,  and  that  it  was  not  error  to  refuse 
the  first  declaration  of  law  requested  by  the  defendant.     Houghton 
V.  Insurance  Co.,  8  Mete.  (Sfass.)  114;  Daniels  v.  Insurance  Co., 
12  Cash.  416 ;  Turley  v.  Insurance  Co.,  25  Wend.  374. 

2.  The  second  defense  is  that  the  plaintiff's  action  was  not 
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brought  within  one  year  after  the  date  of  the  fire.  It  was  com- 
menced one  year  after  proof  of  the  loss  was  made,  and  the  remain- 
ing question  to  be  decided  is  whether  the  time  within  which  the 
policy  required  the  plaintiff  to  sue  should  be  computed  from  the 
day  on  which  the  fire  occurred  or  from  that  on  which  the  loss  it 
occasioned  was  proved.  The  eighteenth  clause  of  the  policy ,  fixing 
the  period  of  limitation,  is  as  follows:  ^^  All  claims  under  ting 
policy  are  barred  unless  prosecated  within  one  year  from  the  date 
of  loss."  By  another  clause  it  was  provided  that  payment  of  the 
loss  insured  against  should  "  be  made  in  sixty  days  after  the  loss 
shall  have  been  ascertained  and  proved."  If  the  term  *^  loss,"  in  the 
eighteenth  clause,  is  to  be  taken  to  mean  the  destruction  of  the 
property,  then  it  evidently  does  not  mean  what  the  same  word 
implies  in  the  provision  fixing  the  time  of  payment,  for  in  the 
latter  the  ^^  loss "  is  described  as  something  to  be  ascertained,  to 
be  proved  and  paid  —  words  which  apply  more  appropriately  to 
the  amount  of  damages  which  the  assured  h^s  sustained  by  the 
fire  than  to  the  fire  itself.  The  loss  to  be  ascetrained  and  proved 
is  also  that  contemplated  by  the  eighth,  tenth  and  twelfth  oondi* 
tions  or  clauses  of  the  policy.  By  the  tenth  clause  the  loss  in  goods 
and  merchandise  is  to  be  paid  for  at  a  value  '^  to  be  ascertained  by 
experts  mutaally  appointed."  Again,  in  another  clause,  it  is  stipu- 
lated that  the  company  shall  be  liable  only  for  three-fourths  of  the 
loss,  not  exceeding  the  snm  insured,  the  other  one-fourth  to  be 
borne  by  the  assured.  Here,  also,  the  term  *^  loss  "  is  plainly  used 
in  the  sense  of  pecuniary  damages.  Now,  the  limitation  clause 
declares  that  all  claims  shall  be  barred  '^  unless  prosecuted  within 
one  year  from  the  date  of  loss.  Standing  alone,  this  provision 
would  seem  to  give  the  full  period  of  one  year  in  which  claims 
may  be  prosecuted.  But  the  clause  is  wholly  ineffectual  to  ac- 
complish that  object  if  the  appellant's  construction  be  adopted, 
since  no  canse  of  action  accrues  in  any  case  until  the  expiration  of 
sixty  days,  and  the  time  of  payment  may  be  farther  deferred  by 
delays  which  may  occur  beyond  the  control  of  the  assured  by  an  ex- 
ercise of  the  right  reserved  to  the  company  to  have  the  amount  of 
the  loss  sustained  and  adjusted  by  experts.  It  is  at  least  a  possi- 
ble thing,  that  the  whole  period  of  limitation  might  thus  elapse 
before  the  right  to  sue  would  accrue.  In  that  event  the  assured 
would,  without  fault  on  his  part,  be  cut  off  from  any  remedy 
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whatever.  A  ooostrnction  of  the  contract  which  would  permit 
each  a  resalt  cannot,  it  is  needless  to  say,  be  entertained.  Barbei 
V.  Insurance  Co.,  16  W.  Va.  658.  This  brief  comparison  of  the 
several  clauses  of  the  policy  is  sufficient  to  show  that  the  meaning 
of  the  limitation  clause  is  not  free  from  doubt,  and  in  such  case  a 
familiar  rule  is  applicable,  which  requires  us  to  construe  it  most 
strongly  against  the  company.  2  Whart.  Cont.,  §  670;  May  Ins., 
,  §§  175-179.  As  to  the  construction  to  be  given  the  limitation 
dause  of  a  policy  where  it  is  drafted  in  language  similar  to  that 
presented  by  this  instrument,  the  adjudicated  cases  are  not  in  har- 
mony. But  the  weight  of  the  authority  which  they  furnish  is,  we 
think,  against  the  construction  contended  for  by  the  appellant. 
Ldvj  V.  Insurance  Co.,  9  Ins.  L.  J.  113 ;  Hay  v.  Insurance  Co., 
77  N.  T.  242 ;  Steen  v.  Insurance  Co.,  89  N.  Y.  315 ;  Mayor  v. 
Insurance  Co.,  39  N.  T.  45 ; Ellis  v.  Insurance  Co.,  64  Iowa,  507; 
20  N.  W-  Rep'r,  782 ;  Spare  v.  Insurance  Co.,  17  Fed.  Bep'r,  568; 
Vette  V.  Insurance  Co.,  30  Fed.  Rep'r,  668.  The  text-writers,  so 
far  as  we  have  had  access  to  their  works,  also  state  the  rule  to  be 
that  the  limitation  will  be  construed  to  run  from  the  time  when 

• 

the  loss  becomes  payable,  and  not  from  the  date  of  the  lire.  2 
Wood  Ins.  1029 ;  May  Ins.,  §  479 ;  Bac.  Ben.  Soc.,  §  443.  The 
plaintiff's  action  was  not  barred,  and  the  judgment  is  affirmed.* 

Fire  insarance  —  limitatloii  clause.  —  For  rulings  upon  the  limitation  clause 
in  policies  of  insurance,  see  generally,  Murdock  ▼,  Franklin  Ins.  Co. ,  1  Am.  R.  R. 
k  Corp.  Rep.  24;  Case  ▼.  Insurance  Co.,  2  Am.  R.  R.  AiCorp.  Rep.  278;  Bower  v. 
HcMurtj,  2  Am.  R.  R.  ft  Corp.  Rep.  893;  Allemania  Fire  Ins.  Co.  v.  Peck,  2  Am. 
R  R.  ft  Corp.Rep.  438;2  Am.  R  R.  ftCorp.  Rep.  470,  note.g  2;  Thompson  v.  Phcs- 
nix  Ins.  Co.,  8  Am.  R.  R.  ft  Corp.  Rep.  119;  German  Ins.  Co.  v.  Fair  bank,  post. 

A  condition  in  a  policy,  that  no  suit  against  the  insurer  shall  be  sustained  un. 
less  commenced  *'  within  twelve  months  '*  next  after  the  loss,  is  not  in  contra- 
vention of  the  Code  of  North  Carolina,  section  8076,  which  forbids  the  insurer 
to  limit  the  term  within  which  suit  shall  be  brought  "  to'  a  period  less  than 
one  year."    Muse  v.  London  Ass.  Co.,  108  N.  C.  240;  13  S.  £.  Rep'r,  94. 

Where  a  policy  of  fire  insurance  provides  that  no  action  upon  the  policy 
"shall  be  sustained  unless  commenced  within  six  months  after  the  fire,*'  an 
action  cannot  be  brought  on  the  policy  after  the  lapse  of  six  months  and  three 
days  after  the  fire,  even  though  the  policy  also  provides  that  no  action  sha^  be 
begun  until  certain  examinations  have  been  made,  which  examinations  were 
not  made  nor  waived  by  the  company  until  thirteen  days  after  the  fire.  Mees- 
man  v.  State  Ins.  Co.  (Wash.),  27  Pac  Rep>,  77. 

•  Reported  in  15  8.  W.  Rep'r,  mia  64  Ark.  876. 
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Abkadblphia  Cotton-Mills  v.  Tbimblb. 

(Bupreme  Court  of  ArkansaB,  March  U,  1891.) 
1.  COBFOBATIOKS.      SUBaORIFTIOK  TO  STOCK.     WhEH  PAYABLE  BBFOBB  ALL 

fiUBSCRiBBD.  The  articles  of  aasociation  provided  that  the  "  capital  stock  of 
said  corporation  shall  be  $50,000,  of  which  $14,500  has  been  subscribed,  •  •  * 
and  the  residue  may  be  issued  and  disposed  of  as  the  board  of  directors  may 
from  time  to  time  order  and  direct."  After  the  company  had  begun  business 
defendant  subscribed  for  $500  of  the  stock.  In  an  action  upon  the  subscrip- 
tion, held,  that  the  implied  condition  that  no  subscriptions  were  to  be  paid  un- 
til the  whole  capital  stock  was  subscribed,  could  notarise,  and  defendant  was 
bound  to  pay  his  sulwcription  when  called  upon  for  it  by  the  directors. 

APPEAL  from  drcait  coart,  Miller  county,  O.  E.  Mitchell, 
jadge. 

Arnold  dk  Cook  for  appellant.    Soott  <6  Janes  for  appellee. 

Battle,  J.  The  Arkadelphia  Ootton-Mills  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  this  state.  Some  time  in 
January,  1888,  M.  H.  Trimble  subscribed  the  articles  of  associa- 
tion of  the  corporation,  and  an  agreement  to  take  and  pay  for 
twenty  shares  of  its  capital  stock,  amounting  in  the  aggregate  to 
$500.  Afterward  four  assessments  of  twenty-five  per  cent  each 
on  all  the  shares  taken  in  the  capital  stock  were  made  by  the  board 
of  directors.  Trimble  was  duly  notified  of  the  assessments  upon  his 
shares,  but  refused  to  pay  them,  because  the  full  amount  of  the 
capital  stock,  as  fixed  by  the  articles  of  association,  had  not  been 
taken.     The  question  is,  was  he  subject  to  the  assessment  ? 

As  a  general  rule  every  contract  to  take  and  pay  for  shares  in 
the  capital  stock  of  a  corporation  is  based  on  the  implied  con» 
dition  that  no  part  of  it  is  to  be  performed  until  the  corporation 
is  authorized  to  begin  the  prosecution  of  its  enterprise.  The 
reason  of  the  rale  is  that  ^'  until  that  time  the  company  can  have 
no  use  for  its  capital,  nor  can  there  be  any  assurance  that  it  will 
ever  be  required."  It  is  also  based  on  another  condition,  and 
that  is,  that  no  assessments  upon  the  shares  taken  shall  be  made 
until  the  whole  amount  of  the  capital  stock  has  been  subscribed. 
This  condition,  in  the  absence  of  a  contrary  agreement,  arises  hy 
implication  from  tlie  just  and  reasonable  understanding  of  the 
subscriber  that  he  is  to  be  aided  by  other  subscriptionsy  which^ 
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"with  the  amoant  sabscribed  by  himself^  will  be  equal  to  the 
amoQDt  fixed  as  the  capital  stock  of  the  company.  Railroad  Co. 
T.  Gould,  3  Gray,  278 ;  Hotel  Co.  v.  Bolton,  46  Tex.  688 ;  1 
Mor.  Priv.  Corp.,  §  137,  and  cases  cited. 

In  Railroad  Co.  v.  Gould,  2  Gray,  278,  Chief  Jastice  Sliaw 
Baid :    '^  It  is  a  rule  of  law  too  well  settled  to  be  now  questioned 
that  when  the  capital  stock  and  number  of  shares  are  fixed  by  the 
act  of  incorporation,  or  by  any  vote  or  by-law  passed  conforma- 
bly to  the  act  of  incorporation,  no  assessment  can  be  lawfully 
made  on  the  share  of  any  subscriber  until  the  whole  number  of 
shares  has  been  taken.     This  is  no  arbitrary  rule.    It  is  founded 
on  a  plain  dictate  of  justice,  and  the  strict  principles  regulating 
the  obligation  of  contracts.    When  a  man  subscribes  a  share  to  a 
stock,  to  consist  of  one  thousand  shares,  in  order  to  carry  on  some 
designated  enterprise,  he  binds  himself  to  pay  a  thousandth  part 
of  the  cost  of  such  enterprise.    If  only  five  hundred  are  sub- 
scribed for,  and  he  can  have  no  assurance  which  he  is  bound  to 
accept  that  the  remainder  will  be  taken,  he  would  be  held,  if  lia- 
ble to  assessment,  to  pay  a  five-hundredth  part  of  the  cost  of  the 
enterprise,  besides  incurring  the  risk  of  the  entire  failure  of  the 
enterprise  itself,  and  the  loss  of  the  amount  advanced  toward  it." 
This  rale  is  further  explained  in  Hotel  Co.  v.  Bolton,  46  Tex. 
683,  as  follows  :     "  When  there  is  no  provision  to  the  contrary, 
the  man  who  takes  the  first  share  of  the  stock  takes  it  on  condi- 
tion that  all  the  shares  will  be  taken,  until  the  amount  fixed  as 
the  capital  stock  of  the  company  shall  be  taken  by  persons  who 
will  be  equally  bound  with  himself  to  bear  the  expense^of  the  en- 
terprise, share  and  share  alike.     In  principle  it  is  the  same  as  if 
one  would  say :     '  I  will  be  one  of  the  five  hnndred  persons  who 
will  bind  themselves  to  contribute  equal  amounts,  not  exceeding 
$500  each,  in  bnilding  a  first-class  hotel  in  Galveston.'     The 
proposition  is  not  accepted  and  contract  made  so  as  to  bind  the 
purchaser,  if  only  two  hundred  and  fifty  persons  join  it." 

But  it  is  obvious  that  this  rule  does  not  apply  where  the  arti- 
cles of  association  or  the  circumstances  which  affect  the  interpre- 
tation of  the  agreement  to  take  stock  show  an  intention  that  the 
corporation  shall  be  f  uUy  organized  and  commence  business  be- 
fore shares  amounting  to  the  full  capital  stock  shall  be  sabscribed. 
There  c-an  be  no  implied  agreement  to  a  particular  effect  when 
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to  KdiJce  <i>e.2rkeS&.  tii£^  se  i^nii  ^:  ggf«;nT  zitsn.  Jinnirfrng  to 

Mt,  ^A ;  EaZrooid  Ox  t.  Pcanco.  liS^  Xhb.  4^  :  I  Mcs^  Prir. 
Corp-  3d  «L^  J41>- 

£o-^/Trrr,^  prvri^TO  :    **  Tbe  as><>=n  of  :ae  occ:^!  i&>!k  <>f  the 
aaud  -yyrporatloQ  iLaZ  be  ^rl*j»>,  rf  irijii  tI4J»>''  iag  biiea  nb- 
^rr>^  br  the  eorpontors  afonesLi.  i=d  :2c  iwiae  maj  be 
hfffieA  auvi  dlspciSEd  of  m  tbe  boori  vf  ^eema  zssr  from  tmie  to 
tiifj^  ^jf4er  and  dlreeL^    Xo  imp2i9C>:<a  wanam  froei  tn^  proviaoo 
that  tLe  oc^rpcfration  vai  to  postpjoe  tbe  pmwi^ainn  of  ita  enter- 
prijbe  aiktil  a;i  tbe  capital  WjA  wm  mbaoibed.    Tbere  doea  not 
appear  to  be  aoy  reaacm  vbj  scbeenp^c^is  for  tbe  rrmafnder  of 
tbe  i^todc  ^onld  not,  witbont  pogrpooesxnt.  be  aoocfted  and  re- 
eeired,  if  Mcb  vaa  the  intentioii.    TLe  meet  nMnniKe  inf^oenoe 
to  be  drawn  from  it  ia  that  tbe  f  l-L^*'*}  aras  all  tbe  moiieT  tbe 
corporation  needed  i..T  tbe  eommenoenient  of  bosneeB,  and  that 
tbe  residm  of  tbe  stock  vaa  to  be  aJieited  and  leedved  from 
time  ti>  time  ag  tbe  board  of  directors  ascertained  and  determined 
that  tlie  monej  to  be  derived  tberefn^m  iraa  needed  in  tbe  bosi- 
nesa  of  the  corporation.     RaOroad  Co.  ▼.  Chandler,  13  Mete 
(Maas.)  311.    The  fact  waa,  it  b^ran  bnsine»  as  soon  as  the 
$14,500  wag  snbacribed  and  paid,  and  after  that  Trimble  agreed 
to  take  and  pay  tbe  $500  of  the  stock  snbscribed  bj  him.     From 
this  it  is  evident  that  there  was  and  conld  be  no  implied  oondidon 
in  his  agreement  that  the  corporation  should  not  begin  bosineas 
until  all  the  capital  stock  was  taken.     Neith^  was  there  an  im- 
plied anderstanding  that  he  should  not  be  required  to  pay  any 
thing  nntil  that  time.     Tbe  corporation  was  engaged  in  bnsinees 
when  he  snbscribed.     It  was  evident  that  it  wonld  need  monejr 
in  tlie  prosecution  of  its  eoterprise,  for  if  it  would  not,  there 
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no  Decessitj  for  his  subscription.  He  was  not  to  be  an  honorarj 
member,  but,  on  the  contrary,  the  manifest  understanding  was 
that  he  should  pay  on  his  shares  as  the  board  of  directors  •  should 
ascertain  and  determine  that  the  money  he  agreed  to  pay  was 
needed.  Nutter  v.  Bailroad  Co.,  6  Gray,  85;  1  Mor.Priv.  Corp. 
(Sd  ed.},  §  142,  and  cases  cited. 

Trimble  was  liable  to  pay  the  assessments  upon  his  shares  in 
the  capital  stock.  The  judgment  of  the  court  below  is,  therefore, 
reversed,  and  this  cause  is  remanded,  with  instructions  to  the 
court  to  enter  judgment  in  favor  of  appellant  against  him  for  the 
$500  and  lawful  interest  on  each  assessment  on  his  shares  from 
the  time  the  same  was  due,  according  to  the  findings  of  the  facts 
by  the  circuit  court.* 

1.  Oorporatloiui  — subfloriptloiis  for  itock —  oonditlon  that  aO  itock  miut 
be  sabscxibed  before  snbecriber  liable.^ — Subscribers  for  stock  of  an  Incorpo- 
lated  company,  whose  capital  is  fixed  at  a  certain  sum,  whose  shares  are  lim- 
ited to  a  certain  number,  and  whose  charter  provides  that  payment  shall  be 
made  as  may  be  determined  by  the  board  of  directors,  cannot  be  compelled  to 
pay  until  the  whole  capital  has  been  subscribed  for,  and  the  board  has  called 
for  payment,  unless  it  is  shown  that  by  their  acts  they  have  waived  their  rights 
in  those  regards.  Exposition  Ry.  &  Imp.  Co.  v.  Canal  St.  E.  By.  Co.,  42  La. 
Ann.  870;  7  So.  Bep'r,  627.  To  the  same  effect.  Masonic  Temple  Assn.  v. 
Channel,  2  Am.  R.  R.  &  Corp.  Rep.  723;  Manufacturing  Co.  v.  Parker,  14  N. 
H.  548;  Railroad  Co.  v.  Veazie,  89  Me.  571;  Sandford  v.  Handy,  25  Wend. 
475;  Bray-T.  Farwell,  81  N.  Y.  600.  The  condition  may,  of  course,  be  waived 
by  the  sabseriber,  and  such  waiver  may  be  by  acts,  as  well  as  otherwise.  In- 
ternational Fair  &  Ex.  Assn.  v.  Walker,  8  Am.  R.  R.  &  Corp.  Rep.  781. 

2.  Sabacription  prooured  by  fraud  — relief  in  equity. — When  plaintiff  was 
induced  to  eubscribe  to  the  stock  of  a  corporation  by  fraud,  it  was  held  that  she 
could  maiptain  an  action  in  equity  to  rescind  the  contract,  and  recover  the  price 
paid  in  order  to  relieve  her  of  any  further  liability  arising  from  her  continued 
relation  to  the  company  as  stockholder,  and  she  was  not,  therefore^  confined  to 
her  Isjgal  remedy  to  recover  damages  for  the  fraud  practiced  on  her  in  the  sale 
of  the  stock.  Besley  v.  National  Machine  Co.,  128  N.  T.  550;  25  N.  E.  Bep'r, 
900.  Fraud  held  insufficient  to  establish  a  defense  to  a  suit  upon  defendant's 
snbacription.  See  Guarantee,  etc.,  Co',  v.  Weil,  141  Penn.  St.  511;  21  Atl. 
Bep'r.  665. 

3.  Sabaoiiptions  to  stook  of  raUroad  company  conditioned  upon  the  com- 
pletioii  of  iwrt  of  the  road. —  Where  a  subscription  to  stock  of  a  railroad  oom- 
pany^  is  payable  when  the  road  shall  be  completed  between  certain  specified 
points,  payment  can  be  enforced  when  the  condition  has  been  complied  with, 
and  it  is  no  defense  that  the  entire  road  has  not  been  completed,  or  that  a  part 
of  the  route  has  been  abandoned.    Lesher  v.  Earshner,  47  Ohio  St.  802  ;  24  N. 


*  Reported  in  15  8.  W.  fiep'r,  776;  64  Ark.  316. 
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E.  Bep'r,  882 ;  ArmBtrong  ▼.  Earshner,  47  Ohio  St.  276 ;  24  N.  E.  Rep'r,  807. 
When  notes  were  given  for  the  halance  dae  on  a  aabseription  for  stock,  pay- 
able  upon  a  like  condition,  and  the  condition  was  not  complied  with  for  fourteeu 
jears,  it  was  held  that  there  conld  be  no  recovery,  as  the  delay  had  been  nn- 
reasonable.    Blake  ▼.  Brown,  80  Iowa,  277 ;  45  N.  W.  Bep'r,  761. 


PEKNSTLVAinA  Oo.  V.  LaNGSNDOBFF. 
(Supreme  Court  of  Ohio,  May  6»  1801.) 

1.  Railroad  oompanibs.  Yolxjvtasx  bxposurb  to  dakgkr  to  batb  hu- 
XAK  LIFE.*  CoRTRiBUTORT  KBGUGBNCB.  It  Is  not  negligence  jMT  m  for  one  to 
Yolnntarily  risk  his  own  safety  or  life  In  attempting  to  rescue  another  from 
impending  danger.  The  question  whether  one  so  acting  should  be  charged 
with  contributory  negligence,  in  an  action  brought  by  him  to  recover  damages 
for  injuries  received  in  attempting  the  rescue,  is  one  of  mixed  law  and  fact, 
and  should  be  submitted  to  the  jury  upon  the  evidence,  with  proper  Instruc- 
tions from  the  conrt. 

2.  While  one  who  rashly  and  unnecessarily  exposes  himself  to  danger  cannot 
recover  damages  for  injuries  thus  brought  on  himself,  yet,  where  another  ia 
in  great  and  imminent  danger,  one  who  attempts  a  rescue  may  be  warranted 
by  surrounding  circumstances  in  exposing  his  limbs  or  life  to  a  very  high  de- 
gree of  danger  ;  and  in  such  cases  he  should  not  be  charged  with  the  conse- 
quences of  errors  of  judgment  resulting  from  the  excitement  and  oonfusioQ 
of  the  moment. 

8.  When  a  bbooybrt  icat  bb  had.  In  such  cases,  if  the  rescuer  does  not 
rashly  and  unnecessarily  expose  himself  to  danger,  and  is  injured,  the  injury 
should  be  attributed  to  the  party  that  negligently  or  wrongfully  exposed  to 
danger  the  person  who  required  assistance. 

ERROR  to  circuit  court,  Lucas  county.  The  defendant  in  earror 
recovered  a  judgment  against  the  plaintiff  in  error  in  the 
court  of  common  pleas  of  Lucas  county  for  damages  resulting  from 
an  injury  received  by  him  while  rescuing  a  child  of  ten  yeara^ 
who  had  fallen  in  front  of  an  advancing  freight  train  of  the 
plaintiflE  in  error.  This  judgment  was  affirmed  by  the  circuit 
court,  and  thereupon  these  proceedings  were  brought  to  obtain 
a  reversal  of  the  judgments  of  both  courts.  Any  further  state- 
ment of  facts  necessary  *to  understand  the  questions  decided  will 
be  found  in  the  opinion. 

K  W.  Tolerton  for  plaintiff  in  error.    BisseU  <b  OarriU    for 

defendant  in  error. 
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BsADBUfiTy  J.  (after  statiDg  the  facts  as  above).  The  defend- 
ant in  error,  in  Jane.  1885,  while  passing  along  one  of  the  streets 
in  £^t  Toledo,  stopped  at  a  point  where  the  track  of  the  railway 
of  plaintiff  in  error  crossed  the  street,  and  engaged  in  cdnversation 
with  a  woman  who  had  in  charge  two  children,  one  an  infant  in 
arms,  the  other  a  girl  abont  fonr  years  old.  The  plaintiff  in  error 
had  Gonstmcted  a  safety-gate  at  this  point,  and  during  the  greater 
part  of  the  day  kept  there  a  watchman  to  close  the  same  when 
trains  were  approaching,  as  a  warning  to  travelers.  The  accident 
that  caused  the  injury  occurred  about  seven  o'clock  in  the  evening, 
or  a  little  later,  but  while  it  was  yet  light.  The  watchman  had  fin- 
ished his  day's  labor,  and  gone  away,  and  the  gate  was  raised 
(or  open),  though  the  street  was,  perhaps,  as  extensively  used  at 
that  hour  as  at  any  other  part  of  the  day.  A  local  freight  train 
was  past  dae,  and  approaching  at  a  higher  rate  of  speed  than  that 
prescribed  by  the  ordinances  of  the  city.  The  defendant  in  error 
and  the  nurse  were  engaged  in  conversation  at  a  point  from  which 
the  approaching  train  was  in  view  for  a  considerable  distance, 
though  exactly  how  far  away  it  could  be  seen  is  left  in  some  doubts 

The  little  girl,  while  her  nurse  and  defendant  in  error  were  con- 
versing, wandered  across  the  railroad  track,  and,  seeing  or  hear- 
ing  the  approaching  train,  became  excited  by  the  sight  or  noise  or 
both ;  and  by  clapping  her  hands  and  other  manifestations  of  sur- 
prise and  delight,  attracted  the  attention  of  her  nurse  certainly, 
and,  probably,  that  of  the  defendant  in  error  also.  The  nurse  ex- 
citedly  called  the  child  to  her,  and  while  crossing  the  railroad 
track  in  obedience  to  the  call  it  tripped  and  fell  in  front  of  the 
rapidly  approaching  train,  whereupon  the  defendant  in  error,  ob- 
serving its  imminent  peril,  sprang  to  its  rescue,  caught  it  in  his 
arms,  and  leaped  onward,  but  was  struck  by  the  locomotive  before 
he  could  pass  beyond  its  reach,  and  received  the  injuries  of  which 
he  complains.  That  the  safety-gate  was  raised  and  the  watchman 
absent  was  not  disputed  at  the  trial,  so  far  as  the  record  discloses  ; 
aod  the  evidence  is  amply  sufficient  to  warrant  the  jury  in  finding 
that  the  train  was  being  run  at  an  unlawful  rate  of  speed,  so  that 
in  both  these  particulars  the  negligence  of  the  railroad  company 
was  established.  It  is  contended,  however,  that  the  negligence 
of  the  railroad  company  should  have  related  to  the  party  injured, 
and  that  the  jury,  in  passing  upon  the  case  of  tlie  defendant  in 
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error,  should  not  have  taken  into  consideration  the  rights  of  the 
rescued  child,  bat  should  ha\re  confined  itself  to  considering  the 
relations  existing  between  him  and  the  railroad  company ;  and  in 
this  connection  the  plaintiff  in  error  requested  the  court  of  com- 
mon pleas  to  charge  the  jury  as  follows :  '^  The  plaintiff's  right  to 
recover  depends  entirely  upon  the  fact  that  the  defendant  was 
guilty  of  negligence  in  its  relations  to  this  plaintiff.  The  jury,  in 
deliberating  upon  your  verdict,  must  not  consider  the  rights  of 
the  child.  This  action  has  nothing  to  do  with  her  rights.  The 
sole  questions  here  are,  was  the  defendant  guilty  of  negligence 
which  caused  the  plaintiff's  injuries,  and  was  the  plaintiff  himself 
guilty  of  contributory  negligence?"  This  request  was  properly 
refused.  Negligence  does  not  usually  relate  to  any  one  in  par- 
ticular, and  does  not  in  any  case  so  relate  unless  there  is  some 
special  duty  owing  to  the  individual  affected  by  the  negligent  act 
or  omission.  In  the  case  under  review  the  railroad  company 
owed  no  special  duty  to  either  the  rescuer  or  the  rescued  that  it 
would  not  have  owed  to  any  individuals  similarly  situated.  The 
obligation  was  to  the  public  generally;  and  any  person  who, 
without  fault  on  his  part,  received  an  injury  in  consequence  of  its 
failure  to  discharge  this  obligation,  may  recover  from  it  compen- 
sation therefor.  No  other  relation  is  necessary,  where  the  obliga- 
tion is  to  the  public,  than  that  the  one  by  its  negligence  has  caused 
injury  to  the  other  without  the  latter's  fault.  It  is  also  objection- 
able in  another  particular —  that  of  requiring  the  jury  to  ignore 
the  rights  of  the  child.  It  is  true  that  the  child  in  its  relations 
to  the  railroad  company  might  have  a  right  of  action  for  injuries 
received  by  it,  and  yet  no  right  accrue  to  the  defendant  in  error 
for  those  received  by  him  in  the  same  accident.  The  circumstance 
that  the  child  had  a  right  of  action  could  not  be  conclusive  that 
the  defendant  in  error  had  one  also,  though  the  same  blow  of  the 
locomotive  injured  both,  for  the  negligence  of  the  latter  might 
contribute  to  the  result  in  a  manner  to  defeat  his  recovery,  while 
no  negligence  could  be  imputed  to  the  child.  If  it  was  the  object 
of  this  request  to  impress  upon  the  minds  of  the  jury  the  proposi- 
tion above  stated,  that  the  rights  of  action  of  the  child  and  its 
rescuer  against  the  railroad  company  were  distinct,  the  language 
selected  was  not  well  chosen.  The  phrase:  "  The  jury,  in  delib- 
erating on  your  verdict,  must  not  consider  the  rights  of  the  child. 
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This  action  hae  nothing  to  do  with  her  rights  " —  was  weD  adapted 
to  mislead  the  jnrj  into  the  belief  that  the  imminent  danger  of 
the  child^  and  its  right  to  be  rescaed  therefrom,  were  to  be  ex- 
cluded from  their  consideraMon.  This  view  would  have  defeated 
the  recovery,  for  the  very  groand  apon  which  the  defendant  in 
error  founded  his  claim  was  that  the  imminent  peril  of  the  child 
warranted  the  risk  he  assumed  in  undertaking  its  rescue. 

This  brings  us  to  the  consideration  of  the  main  question.  Plain- 
tiff in  error  contends  that  it  was  negligence  per  »e  for  the  defend- 
ant in  error  to  throw  himself  in  front  of  a  moving  train  in  bis 
effort  to  rescue  the  child  from  danger.  The  petition  of  the 
plaintiff  below  discloses  that  he  received  the  injury  of  which*  he 
complained  by  voluntarily  passing  in  front  of  a  moving  train  to 
rescue  a  child  who  had  fallen  in  front  of  it ;  therefore,  if  such  an 
act  is  negligence  ^>^  96,  the  petition  disclosed  that  the  negligence 
of  the  plaintiff  below  contributed  to  the  injury,  and  he  was  not 
entitled  to  maintain  an  action  therefor.  The  same  question  was 
raised  by  an  exception  taken  to  the  following  part  of  the  charge 
of  the  court :  '^  It  appears  that  the  plaintiff  was  struck  by  the  en- 
gine and  injured  while  in  the  act  of  passing  across  the  track  and 
rescuing  a  little  child  from  danger  and  saving  its  life.  To  hold 
the  railroad  company  responsible  in  damages  for  this  injury  it 
must  be  shown  (1)  that  the  child  was  in  danger  of  being  run  over 
and  injured  by  the  approaching  engine,  and  that  such  danger  was 
caused  or  created  by  the  negligence  of  the  railroad  company ;  and 
(2)  that  in  making  the  effort  to  rescue  the  child  the  plaintiff  was 
not  guilty  of  contributory  negligence.  These  are  questions  of 
fact  which  it  will  be  your  duty  to  determine  from  the  evidence. 
*  *  *  If  you  find  that  the  peril  to  which  the  child  was  ex- 
posed was  caused  by  such  negligence  of  the  company,  you  will 
then  inquire  whether  the  plaintiff,  in  passing  across  the  track  and 
attempting  to  rescue  the  child,  was  guilty  of  contributory  negli- 
gence. The  law  will  not  impute  negligence  to  an  effort  to  pre- 
serve hnman  life,  unless  made  under  such  circumstances  as  to  con- 
stitute rashness  in  the  judgment  of  prudent  persons.  *  *  * 
If  he  believed,  and  had  good  reason  to  believe,  that  he  could  save 
the  life  of  the  child  without  serious  injury  to  himself,  the  law  will 
not  impute  to  him  blame  for  making  the  effort." 

Plaintiff  in  error  insists  that  the  court  of  common  pleas,  in- 
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rtcid  of  loriiig  the  qBcwtioiiy  m  itdid,totlie  jarfytoaajr  wbeUier 
the  aei  of  the  defendant  in  error,  vnder  all  the  dreomstauieeB^ 
jHid  aoe(>rding  to  the  ralet  laid  down  bj  the  eoart,  was  or  was 
not  neg^igenty  ahoold  have  told  them  that  to  pas  in  front 
of  a  nipidl J  moTii^  train,  as  it  was  admitted  the  defendant 
in  error  did,  eren  to  resene  from  danger  a  child  of  tender  years, 
was  in  law  an  act  of  negligence  that  defeated  his  right  of  reooT- 
ery.  It  is  said  that  the  defendant  in  error  volnntarilj  aasnmed 
the  risk,  that  the  danger  attending  his  act  was  apparent;  and 
that,  however  commendaUe  his  condoct  may  hare  been  when 
riewed  from  the  stand-point  of  humanity,  the  law  will  grant  no 
relief  for  an  injury  thus  broagfat  opon  himself.  It  is  apparent 
that  the  def^idant  in  error  was  under  no  l^al  obligation  to  res- 
coe  the  child.  If  he  had  diosen  to  stand  by  and  permit  the  wp^ 
proacbing  train  to  ran  over  and  kill  the  child,  he  wonld  have 
violated  no  rale  of  law,  civil  or  criminal  Therefore  what  he  did 
in  the  matter  was  a  volantary  act  in  the  sense  of  that  term  that 
he  was  under  no  1^^  obligation  to  perform  it  That,  however, 
is  not  a  conclusive  test  of  the  question.  To  entitle  one  to  relief 
for  the  consequences  of  the  negligence  of  another  it  is  by  no 
means  necessary  that  the  party  injured  should  have  been  at  the 
time  in  the  dischaige  of  any  duty  whatever.  His  rights  in  this 
respect  are  perfect  when  he  is  in  the  performance  of  any  lawful 
act,  and  even,  in  some  instances  and  in  some  states,  when  the  act 
is  in  some  respects  not  strictly  lawful.  The  act  of  the  defendant 
in  error  was  not  only  lawful,  but  it  was  higbly  commendable ; 
nor  was  he  in  any  legal  sense  responsible  for  the  emergency  that 
called  for  such  prompt  decision  and  rapid  execution.  The  n^Ii- 
gence  of  the  railroad  company  in  having  no  watchman  at  this 
public  crossing,  and  the  unlawful  rate  of  speed  at  which  the  train 
was  running  toward  it,  to  which  may,  perhaps,  be  added  that  of 
the  nurse  in  charge  of  the  child,  were  the  causes  of  its  extreme 
danger.  There  was  but  the  fraction  of  a  minute  in  which  to  re- 
solve and  act,  or  action  would  come  too  late.  Under  these  cir- 
cumstances it  would  be  nnreasonable  to  reqniro  a  deliberate  judg- 
ment from  one  in  a  position  to  afford  relief.  To  require  one  so 
situated  to  stop  and  weigh  the  danger  to  himself  of  an  attempt  to 
rescue  another,  and  compare  it  with  that  overhanging  the  person 
to  be  rescued,  wonld  be  in  effect  to  deny  the  right  of  rescue  al- 
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together  if  the  danger  was  immineDt  The  attendant  drcaoH 
Btanoes  must  be  r^arded ;  tiie  alann,  the  encitement^  and  oon« 
foaion  nsnallj  present  on  sodi  oocasions ;  the  nnoertaintj  as  to 
the  proper  move  to  be  made ;  the  promptness  required  ;  and  the 
liability  to  mistake  as  to  what  is  best  to  be  done  suggests  that 
mach  latitude  of  judgment  should  be  allowed  to  those  who  are 
thus  forced  by  the  strongest  dictates  of  humanity  to  decide  and 
act  in  sudden  emergencies.  And  the  doctrine  that  one  who^ 
under  those  or  similar  circumstances,  springs  to  the  rescue  of 
another,  thereby  encountering  even  great  danger  to  himselfi  is 
guilty  of  n^ligence  JM/*  m,  is  neither  supported  by  principle  nor 
authority. 

In  Ridlway  Co.  ▼.  Hiatt,  17  Ind.  102,  language  is  used  by  the 
judge  in  deciding  the  case,  which,  to  some  extent,  supports  the 
doctrine,  but  the  decision  was  not  placed  upon  that  ground,  and 
what  the  learned  judge  said  in  that  connection  may  be  regarded 
as  obUer  dictum.  The  doctrine  is  repudiated  by  the  text- writers 
and  all  the  other  cases  that  come  to  our  notice.  In  Eckert  v. 
Bailway  Co.,  43  N.  Y.  502,  it  was  held  that  '^  the  law  has  so  high 
a  regard  for  human  life  that  it  will  not  impute  negligence  to  an 
effort  to  preserve  it,  unless  made  under  circumstances  constituting 
rashness  in  the  judgment  of  prudent  persons."  In  that  case  the 
rescuer  lost  his  life  in  throwing  a  small  child  from  the  track  of  an 
approaching  train,  and  a  judgment  in  favor  of  his  administrator 
for  damages  resulting  from  his  death  was  affirmed  by  the  court  of 
appeals.  The  resemUance  between  that  case  and  the  one  before 
us  is  very  striking.  This  doctrine  has  received  the  sanction  of  the 
courts  of  last  resort  in  Massachusetts  and  Missouri.  Linnehan  v. 
Sampson,  126  Mass.  506 ;  Donahoe  v.  Railway  Co.,  83  Mo.  560 ; 
Beach  Contrib.  Neg.,  p.  45,  §  15 ;  Whart.  Neg.,  §  314;  Pierce 
B.  R.  329.  The  doctrine  that  one  is  not  necessarily  chargeable 
with  contributory  negligence  because  he  adopted  a  course  of  ac- 
tion that  imperiled  his  safety,  or  even  his  life,  finds  support  in 
other  courts.  Carroll  v.  Railroad  Co.,  14  Minn.  57  (Gil.  42) ; 
Pennsylvania  Co.  v.  Roney,  89  Ind.  453 ;  Cottrill  v.  Railway  Co., 
47  Wis.  634 ;  3  N.  W.  Rep'r,  376.  We  think  the  court  of  com- 
mon  pleas  did  not  err  in  leaving  it  to  the  jury  to  determine  from 
all  the  circumstances  surronnding  the  defendant  in  error  at  the 
time  he  sprang  to  the  rescue  whether  the  act  was  rash  or  not,  and 
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in  saying  to  them  that,  if  they  found  it  was  not  rash;  then  it  did 
not  oonstitQte  contributory  negligence.  It  is  difficult,  if  not  im- 
possible, to  lay  down  in  advance  a  rule  by  which  to  determine 
the  extent  to  which  one  may  risk  his  safety  or  his  life  in  emer- 
gencies of  this  character,  and  not  be  charged  with  rashness ;  bat 
the  emergency  may  be  such  as  to  warrant  the  assumption  of  a  high 
degree  of  risk,  and  one  so  situated  may  rightfully  expect  his  acts 
to  be  construed  in  the  light  afforded  by  all  the  circumstances  that 
impelled  him  to  their  commission,  and  that  he  would  not  be 
charged  with  contributing  to  his  injury,  so  as  to  defeat  a  right  of 
action,  because  the  result  showed  that  the  risk  he  assumed  was 
greater  than  in  the  excitement  of  the  moment  he  had  contem- 
plated, or  in  some  other  respect  his  judgment  had  been  faalty. 
Judgment  affirmed.* 

Oontrfbutory  negUgttiioe  —  mistaken  Judgment  in  praeence  of  sudden 
peril.— See  Bachanan  ▼.  West  Jersey  R.  Ck>.,  1  Am.  R.  R.  &  Corp.  Rep.  6d6» 
and  note. 
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(Supreme  Oourt  of  Wisaonsiii,  May  5, 1801.) 

1.  IjIfb  IN8X7RANCS.  SxnciDB.  Blbgtion  BT  cohpant.  Rsabonablb  TTMB. 
An  insaranoe  policy  was  conditioned  to  be  void  in  case  tlie  assared  died  by  liis 
own  liand,  unless  he  was  Insane  at  the  time  of  taking  his  life,  in  which  event 
the  insurer  reserved  to  itself  the  right  to  pay  the  amount  insured  or  oaly  to 
refund  the  premiums  paid,  *'  according  to  the  equities  of  the  case."  Held,  that 
though  the  policy  stipulates  that  the  amount  of  insurance  shall  be  paid  within 
sixty  days  after  due  notice  aud  satisfactory  proof  of  the  death  of  the  assured, 
where  he  takes  his  own  life  while  insane,  the  insurer  is  entitled  to  a  suflEldent 
time  to  learn  all  the  facts  controlling  the  equities  of  the  case,  and  tliree  montlis 
and  a  few  days,  before  notifying  the  beneficiary  of  the  exerdse  of  its  ontion, 
is  not  an  unreasonable  time. 

A  PPEAL  from  superior  court,  Milwaukee  county. 

Winkler,  Flanders^  Smithy  Bottum  dk   VUaa  for  appellant. 
Sogers  <b  Mann  and  G.  P.  SmUh  for  respondent. 

Okton,  J.    This  action  is  to  recover  the  insurance  on  two  life 

•  Reported  in  88  N.  K  Rep*r,  ITS. 
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insurance  policies  given  by  the  appellant  company  to  Katherine 
Salentine,  the  respondent,  and  wife  of  Peter  Salentine,  on  his  life 
—  the  first  one  dated  the  19th  day  of  September,  1881,  and  num- 
bered 105,844 ;  and  the  other  one  dated  the  20th  day  of  Septem- 
ber, 1883,  and  numbered  115,218;  the  first  of  |2,000,  and  the 
other  of  $8,000.  The  first  of  the  above  policies  had  the  follow- 
ing conditions :  ^'  That  in  case  he  should  die  by  his  own  hand^ 
etc.,  this  policy  shall  be  void,  null  and  of  no  effect,  except  that  in 
case  he  shall  die  by  bis  own  hand  while  insane  the  amount  to  be 
paid  by  the  company  on  this  policy  shall  be  the  amount  of  the 
premiums  actually  paid  thereon,  with  interest."  Peter  Salentine, 
whose  life  was  insured,  died  by  his  own  hand  on  the  6th  day  of 
January,  1884,  and  notice  thereof  was  given  to  the  company  on 
the  28th  day  of  the  same  month.  About  this  policy  there  is  no 
contest,  and  the  plaintiff  was  entitled  to  and  obtained  judgment 
for  the  premiums  paid  thereon  and  interest.  The  second  policy 
had  the  following  conditions :  ^^  If  he  [the  insured]  shall  die  by 
his  own  hand,  this  policy  shall  be  void.  If,  however,  it  shall  be 
shown  that  the  insured  at  the  time  of  taking  his  life  was  insane, 
the  company  will  pay  the  sum  insured,  or  refund  the  premiums 
actually  received,  with  interest  thereon,  according  to  its  judgment 
of  the  equities  of  the  case.  This  option  is  distinctly  reserved  by 
the  company,  and  is  made  a  part  of  this  contract."  The  company 
stipulated  in  the  policy  to  pay  or  cause  to  be  paid  the  sum  insured, 
at  their  office  at  the  city  of  Newark,  to  the  said  assured,  sixty 
days  after  due  notice  and  satisfactory  proof  of  the  death  of  the 
assured.  The  court  found  that  the  first  notice  given  to  the  plain- 
tiff of  the  election  of  the  company  to  pay  only  by  refunding  the 
premiums  was  on  the  5th  day  of  May,  1884.  The  sixty  days 
after  notice  and  proofs  of  death  expired  on  the  28th  day  of  March, 
1884.  The  only  proofs  of  the  death  of  Peter  Salentine  by  his 
own  hand,  while  insane,  was  a  certified  copy  of  the  coroner's  in- 
quest, without  any  of  the  evidence  taken  therein.  There  was  no 
evidence  that  the  plaintiff  ever  made  an  election  to  take  the  in- 
surance instead  of  the  premiums  and  interest  thereon,  until  after 
the  notice  of  the  company  that  it  elected  to  pay  only  by  refunding 
the  premiums  had  been  received  by  her.  The  court  held  that  the 
plaintiff  was  entitled  to  recover  the  insurance,  on  the  ground  that 

the  company  failed  to  give  the  plaintiff  notice  of  its  election  to 
VOL.  rv. — 88 
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pay  onlj  the  premiams  within  the  sixty  days  after  reoeiying  the 
notice  and  proofs  of  death.  On  this  appeal  this  is  the  only 
question,  the  learned  connsel  of  the  appellant  contending 
that  the  company  made  its  election  in  proper  time  to  limit 
the  plaintiff  to  a  recovery  only  of  the  premiums  and  interest 
thereon. 

The  language  of  this  condition  is  peculiar.  The  election  to 
^^pay  the  sum  insured  or  refund  the  premiums  "  is  to  be  made  by 
the  company  ^  according  to  its  judgment  of  the  equities  of  the 
case."  The  learned  judge  of  the  superior  court  seems  to  have 
limited  the  equities  of  the  case  to  the  amount  of  the  premiums 
paid.  But  there  may  be  equities  in  such  a  case,  arising  from  the 
circumstances  of  the  death  of  the  person  whose  life  is  insured  — 
such  as  his  situation  in  life,  and  the  causes  of  his  unfortunate 
mental  condition  —  which  might  naturally  appeal  to  sympathy  and 
humane  feeling,  and  arising  also  from  the  circumstances  in  which 
the  wife  and  family  had  been  left  by  this  terrible  calamity. 
To  give  to  the  beneficiary  of  this  insurance  what  in  pure 
justice  and  fairness  she  ought  to  have  under  the  circumstances  is 
a  correct  definition  of  equity.  It  depends  upon  the  consideration 
of  all  the  circumstances  of  the  case.  I  speak  of  this  because  it  is 
claimed  that  all  the  company  needed  to  be  informed  of  to  form  a 
judgment  of  the  equities  of  the  case  was  the  death  of  the  insured 
by  his  own  hand  while  insane,  and  the  amount  of  the  premiums 
paid,  and  that,  therefore,  but  a  short  time  was  necessary  for  the 
company  to  make  and  give  notice  of  such  election.  The  learned 
superior  court  held  that  the  time  in  which  notice  of  the  election 
should  be  given  was  the  sixty  days  after  the  notice  and  proofs  of 
death.  The  sixty  days  mentioned  in  the  policy  has  not  the  re- 
motest reference  to  the  time  in  which  such  an  election  should  be 
made.  If  snch  notice  ought  to  be  governed  by  any  rule,  it  should 
be  reasonable  under  the  circumstances.  ^^In  the  absence  of  any 
statutoty  or  contract  provision,  the  time  in  which  the  right  of 
election  must  be  exercised  is  not  limited,  except  there  must  not 
be  such  unreasonable  delay  as  to  injure  rights  acquired  by  others." 
McCracken  v.  Finley,  Sneed  Dec.  (Ky.)  195 ;  Cooper  v.  Cooper, 
77  Va.  198 ;  Tibbits  v.  Tibbits,  19  Ves.  663. 

The  election  provided  for  in  this  policy  is  different  from  any 
that  is  considered  in  the  cases  cited  in  the  brief  of  the  learned 
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coansel  of  the  respondent^  or  any  tluit  is  nanallj  found  in  reported 
caaeS)  in  one  respect,  and  that  is,  that  the  person  to  be  notified  of 
the  election  cannot  be  injored  bj  delay  if  notice  of  the  election 
is  given  at  any  time  before  soit,  nor,  indeed,  if  given  after  that, 
in  time  for  judgment,  except,  perhaps,  in  disappointing  an  ex* 
pectation.  The  plaintiff  could  acquire  no  rights  which  might  be 
injured  by  the  delay.  In  most  of  the  cases  the  parties  are  reverse^^ 
and  the  obligee  and  not  the  obligor,  and  the  promisee  and  not  the 
promisor,  is  to  make  the  election  which  affects  the. rights  of  the 
other  party.  It  would  seem  that  the  other  party  ought  to  be  in 
such  condition  that  his  rights  would  be  injured  by  the  delay  to 
complain  of  it. 

The  plaintiff  by  the  policy  itself,  was  entitled  to  nothing,  as  the 
policy  was  void.  By  the  condition,  however,  she  is  entitled  to 
the  insurance  or  the  premiums  and  interest  thereon,  one  or  the 
other,  at  the  option  or  choice  of  the  company.  She  cannot  know 
which  she  is  to  receive  until  such  election  by  the  company  is 
made,  and  that  is  all  the  f>os8ible  consequence  of  the  delay.  So 
essential  is  it  that  the  other  party  must  have  rights  to  be  affected 
by  the  election  that  it  has  been  often  held  ^'  that  an  election  may 
be  revoked  where  the  rights  of  others  are  not  affected  by  it" 
Evans'  Appeal,  51  Conn.  435 ;  Dabney  v.  Bailey,  42  Ga.  521 ; 
Still  V.  Still,  31  Kans.  248 ;  1  Pac.  Rep'r,  556  ;  Adsit  v.  Adsit,  2 
Johns.  Ch.  448 ;  Elbert  v.  O'Neil,  102  Penn.  St.  302 ;  Dillon 
V.  Parker,  1  Swanst.  359.  But  notwithstanding  this  election 
differs  from  those  most  common,  by  the  absence  of  any  rights  to 
be  injured  by  the  delaj  to  make  it,  yet  it  is  in  the  form  of  one 
kind  of  election  mentioned  in  the  books ;  and  we  cannot  say  that 
it  ought  not  to  be  made,  and  notice  thereof  given  within  a  rea- 
sonable time.  '^  Election  presupposes  a  plurality  of  gifts  or  rights, 
with  an  intention,  express  or  implied,  of  the  party  who  has  the 
right  to  control  one  or  both,  that  one  should  be  a  substitute  for 
the  other."  1  Swanst.  894,  and  note;  3  Wood.  Lee.  491.  This 
is  more  like  a  case  of  plurality  of  gifts  than  of  rights,  so  far  as 
any  consequences  of  delay  are  concerned.  '^  An  election  by  the 
obligor  or  promisor  is  not  common,  and  it  is  usually  and  oftenest 
used  as  a  legal  term,  as  the  choice  of  one  of  two  things,  to  each 
one  of  which  the  pai*ty  choosing  has  equal  right,  but  both  of  which 
he  cannot  have."    2  Bouv.  Law  Diet.  520,  "  Election,"  in  note. 
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In  sach  a  case  the  rights  of  the  other  partj  would  be  likely  to  suf- 
fer by  delay.  The  party  to  receive  would  Qsaally  suffer  only  the 
diapleasare  of  long  waiting,  or  of  disappointment  np  to  the  time 
it  becomes  necessary  to  demand  that  die  election  be  made,  or  to 
bring  soit  to  enforce  it  In  the  view  taken  above  of  the  full  im- 
port of  what  is  meant  by  the  "  equities  of  the  case,"  the  company 
had  the  right  to  postpone  its  election  until  it  could  obtain  infor- 
mation  of  all  the  facts  and  circamstances  above  mentioned  neces- 
sary to  a  soxmd  judgment  of  the  election  it  ought  to  make.  ^  An 
election  will  not  be  compelled,  until  the  party  has  had  time  and 
opportunity  to  become  fully  informed  of  the  facts  affecting  its 
choice/'  Macknet  v.  Macknet,  39  N.  J.  Eq.  54 ;  Kreisei's  Ap- 
peal, 69  Penn.  St.  194 ;  Hall  v.  Hall,  2  McCoid  £q.  269 ;  TJ. 
S.  ▼.  Dancan,  4  McLean,  99 ;  6  Amer.  &  £ng.  Enc.  Law,  254 ; 
Dabney  v.  Bailey,  supra  ;  Reaves  v.  Gkurett,  S4  Ala.  558.  Can 
the  court  say  that  a  few  days  over  thfee  months  was  an  anreason- 
able  time  for  the  company  to  become  folly  informed  of  all  the 
facts  bearing  on  the  question  of  what  would  be  most  equitable  for 
the  company  to  do  in  making  the  election  ?  It  seems  to  me  not. 
The  plaintiff  had  not  suffered  any  thing  in  her  rights,  and  had  not 
been  pecuniarily  injured  in  the  least,  and  had  not  changed  her  con- 
dition in  any  respect  by  reason  of  the  delay.  It  maybe  that  the 
following  principle  woald  obtain  and  be  applicable  to  such  an 
election :  ^^  On  the  failure  of  a  person,  who  has  the  right,  to  make 
an  election  in  proper  time,  the  right  of  election  passes  over  to  the 
opposite  party."  Co.  litt.  145a;  Bac.  Abr.  and  Yin.  Abr.,  tit 
"Election ; "  Hopk.  Ch.  337.  The  plaintiff  did  not  take  ad  van- 
tage  of  this  principle,  and  elect  to  have  the  insurance,  before  she 
received  notice  of  the  election  made  by  the  company ;  nor  did  she 
predicate  this  action  for  the  insurance  on  the  ground  of  the  un- 
reasonable delay  of  the  company  to  make  the  election.  She  has 
never  complained  of  the  delay,  either  by  notice  or  pleading,  or  un- 
til on  the  trial  of  the  action.  The  judgment  for  the  plaintiff  for 
,  the  full  insurance  on  the  sole  ground  of  this  short  delay,  which 
had  not  injured  the  plaintiff  in  the  least,  was  quite  too  strict  a 
construction  of  this  kind  of  an  election.  There  does  not  appear 
to  have  been  any  ground  for  holding  that  the  delay  was  unrea- 
sonable. The  judgment  of  the  superior  court  is  reversed,  and  the 
cause  is  remanded,  with  direction  to  render  judgment  for  the 
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plaintiff  lor  onlj  the  amount  of  the  premiums  paid  upon  both 
policies  and  interest  thereon.* 

dole,  G.  J.9  took  no  part 

Ufe  iiuiiruioe— forfeitnra —  provliloii  in  poUoy  for  rainitatMnmit  al  op- 
tion oC  company*—  In  Dennis  ▼.  Mms.  Benefit  Aaan.,  8  Am.  B.  B.  &  Corp.  Rep. 
145,  a  policy  provided  that,  in  case  of  forfeiture  for  non-payment  of  assess- 
ments, the  member  might  be  reinstated  for  "  valid  reasons  "  to  the  officers  of 
the  company.  It  was  held  that  what  were  **  valid  reasons  "  ooold  not  be  de- 
termined by  the  officers  in  their  abeolate  discretion,  and  that  a  member  was  en- 
titled to  a  judgment  of  court  upon  the  suffldencj  of  his  reasons. 


Mbbbill  v.  Towk  of  MonnoELLO. 

(Baprsme  Oooit  of  the  United  States,  March  t,  1891.) 
1.  MmnCIPAL   ODBPORATIONB.      POWER   TO    IflBUB  AND  BELL    HBQOTL&BLB 

PAPER.  Though  a  municipal  corporation  may  have  power,  either  express  or 
implied,  to  issue  evidences  of  debt  for  money  borrowed  or  debts  existing,  it 
cannot  without  express  legislative  authority  issue  and  sell  in  the  open  market 
negotiable  bonds  for  the  purpoee  of  raiidng  money  with  which  to  fund  its  in- 
debtedness. 

8.  Negotiable  paper  so  issued  without  express  authority  is  not  rendered 
valid  because  Issued  to  take  up  previous  paper  lawfully  issued. 

8.  Ebtoppbl  to  dbnt  YALmrrr  of  bonds.  In  an  action  at  law  on  such 
paper,  the  corporation  is  not  estopped  to  set  up  Its  invalidity  because  it  has 
received  and  used  the  money  for  which  it  was  Issued. 

IN  ERROR  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict  of  Indiana. 
This  was  an  action  at  law  by  A.bner  L.  Merrill,  a  citizen  of 
Massachusetts,  against  the  town  of  Monticello,  in  the  state  of  In- 
diana,  upon  certain  bonds  and  coupons  issued  by  the  town,  and 
purchased  by  the  plaintiff  in  open  market.  The  bond»  and  cou- 
pons were  in  form  like  the  following : 

^^  United  States  of  America. 

^No.  1.  State  of  Indiana.  $100. 

"  Funding  Bond  of  the  Town  of 

Monticello. 

•BeportAl  inibK.  W.  Rep>.  8»;  79  Wis.  5B0L 


802  Mbebill  v.  Town  of  Monticello. 

^'  Ten  years  after  date  the  town  of  Monticello,  in  the  coantj 
of  White,  state  of  Indiana,  promises  to  pay  to  the  bearer,  at  the 
Importers  and  Traders^  National  Bank,  New  York,  $100  in 
gold,  with  interest  thereon  at  the  rate  of  seven  per  cent  per  an- 
num, payable  annually,  in  gold,  at  the  same  place,  upon  presen- 
tation of  the  proper  coupon  hereto  attached,  without  any  relief 
whatever  from  the  valuation  or  appraisement  laws  of  the  state  of 
Indiana.  The  principal  of  this  bond  shall  be  due  and  payable  at 
the  option  of  the  holder,  on  the  non-payment,  after  due  presenta- 
tion, of  any  of  said  coupons,  for  ninety  days  after  the  maturity 
thereof.  This  bond  is  one  of  a  series  of  $21,000,  authorized  by 
the  said  town  by  an  ordinance  passed  by  the  board  of  trustees 
thereof  on  the  13th  aay  of  May,  1878,  for  the  purpose  of 
funding  the  indebtedness  of  the  said  town.  In  witness  whereof, 
the  board  of  trustees  of  the  town  of  Monticello  have  caused  this 
bond  and  the  coupons  thereof  to  be  signed  by  their  president  and 
derk,  and  the  seal  of  the  town  to  be  affixed  hereto,  at  the  said 
town  of  Monticello,  this  30th  day  of  May,  1878.  R.  W.  Chmstt, 
President.     Attest :     F.  Bosingbb,  Clerk.*' 

[Copy  of  coupon  :]  "  The  town  of  Monticello,  Indiana,  will 
pay  the  bearer,  in  gold  coin,  $7,  without  relief  from  valuation  or 
appraisement  laws  of  the  state  of  Indiana,  at  the  Importers  and 
Traders'  National  Bank,  New  York,  on  the  20th  day  of  May^ 
1880,  being  one  year's  interest  on  bond  No.  1.  E.  W.  Chiusty, 
President.     Attest:    F.  Bosd^gbb,  Olerk." 

The  coupons  numbered  two,  attached  to  each  bond,  having  been 
presented  for  payment,  when  due,  at  the  place  specified  therein^ 
and  payment  having  been  refused,  the  plaintiff,  as  the  holder  of 
one  hundred  and  forty- throe  of  the  bonds  with  coupons  attached, 
elected  to  declare  the  principal  sum  due,  in  accordance  with  the 
terms  of  the  bonds,  and  accordingly,  on  the  1st  of  July,  1881, 
brought  this  action  to  recover  that  amount.  A  demurrer  to  the 
defendant's  answer  having  been  sustained,  it  filed  an  amended 
answer,  in  substance  as  follows :  At  the  time  the  bonds  in  suit 
were  issued,  the  defendant  was,  and  still  is,  a  municipal  corpora- 
tion or  town,  duly  organized  under  the  laws  of  Indiana,  in  pursu- 
ance of  a  statute  of  that  state  passed  June  11,  1852.  On  the 
24th  of  June,  1869,  a  petition  was  pi*esented  to  the  board  of  trus- 
tees of  the  town  by  the  school  trustees  praying  for  the  issue  of 
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the  boncb  of  the  town  to  mid  in  bnflding  a  fichool-honae ;  and  on 
the  same  day  the  trnatees  of  the  town  pasBed  an  ordinance  direct- 
ing that  there  be  iasned  to  the  school  trustees  $20,000  worth  of 
oonpon  bonds,  of  the  denomination  of  $100  each,  bearing  ten  per 
cent  interest,  payable  annually,  which  bonds,  running  ten  years, 
were  issued  by  the  town  May  1, 1869,  and  were  afterward  sold  in 
open  market  The  principal  of  them  had  not  been  paid,  and  they 
constituted  the  only  indebtedness  of  the  town,  when,  on  the  11th 
of  May,  1878,  the  following  petition,  signed  by  the  owners  of 
taxable  property  in  the  town,  was  presented  to  the  town  trustees: 
'^  We,  the,  undersigned,  citizens  of  the  town  of  Monticello,  In- 
diana, and  owners  of  the  taxable  property  therein,  respectfully 
petition  that  you,  as  trustees  of  said  town,  contract  a  loan 
for  said  town,  for  the  purpose  of  paying  the  indebtedness 
thereof,  in  the  sum  of  $21,000."  On  the  same  day  the 
board  of  town  trustees  passed  and  entered  of  record  the 
following  ordinance :  ^^  Be  it  ordained  by  the  board  of  trus- 
tees of  the  town  of  Monticello,  Indiana,  that  said  town  issue  bonds 
in  the  sum  of  $21,000,  in  denominations  of  $100,  bearing  interest 
at  the  rate  of  seven  per  centum  per  annum,  payable  in  gold,  to 
provide  the  means  with  which  to  pay  the  indebtedness  of  said 
town.  And  be  it  further  ordained,  that  when  said  bonds  are 
issued,  they  be  plaoed  in  the  hands  of  J.  C.  Wilson,  a  member  of 
the  board  of  trustees,  for  negotiation  and  sale.  And  be  it  further 
ordained,  that  said  bonds  shall  not  be  sold  at  a  price  less  than 
ninety-four  cents  on  the  dollar."  In  pursuance  of  this  ordi- 
nance, on  the  20th  of  May,  1878,  there  were  issued  coupon  bonds 
of  the  town  to  the  amount  of  $21,000,  bearing  seven  per  cent  in- 
terest, payable  aunnally,  and  due  in  ten  years,  being  the  same 
bonds,  a  large  amount  of  which  are  involved  in  this  action.  After 
the  bonds  were  issued,  they  were  delivered  to  said  J.  C;  Wilson, 
who  sold  them,  and  converted  the  proceeds  thereof  to  bis  own 
use,  the  town  not  receiving  any  benefit  therefrom.  The  answer 
further  alleged  that  on  the  20th  of  May,  1878,  when  these  bonds 
were  issued,  there  was  no  law  of  the  state  of  Indiana  which 
authorized  the  trustees  of  an  incorporated  town  in  that  state  to 
issue  its  bonds  for  the  purpose  of  funding  its  indebtedness,  or  to 
issue  its  bonds  for  negotiation  and  sale  for  the  purpose  of  paying 
its  indebtedness,  or  of  raising  money  to  pay  its  indebtedness ; 


3DI  Mrwwirf  r.  Tofvr  ow  MowncwLUk, 


Mid  tiuu  at  tfie  date  laat  ar»re  zae&tf r>Qai  ihe  drfrfAnt  w: 
iiierj«pi!>tat«!d  town,  orjeaaised  imdcr  iLe  gcacnl  lav  of  tfae 
ior  tfae  ixKaovpondMi  <:^  towim  hari:^  a  popcladoa  of  one  dioo- 
iaod  two  umpired  inhabitant*. 

A  geoenl  demorrer  to  tLe  amended  answer,  as  notstatn^fMta 
iolEeieiit  Co  tfAmltate  a  good  dtfeiMe  to  the  eomplainty  waa  over- 
filled hf  Judge  GmthMm  in  December,  lS-%3  (14  Fed.  BepV.  638^ 
and  the  plaintiff  then  filed  a  replj,  that  port  of  it  material  to  this 
eooiidenition  beiog,  in  inb^anee,  aafoUowa:  After  admitting  the 
main  facta  stated  in  the  answer  respecting  the  iasne  and  sale  of 
the  bonds  of  1869,  and  also  as  to  the  issoe  of  the  bonds  of  137S, 
here  in  snit,  it  was  alleged  that  the  bonds  in  suit  were  legal,  haT. 
tngbeen  aothorized  bj  an  act  of  the  state  legisIatniepaaBedMaidi 
3,  1873 ;  that  the  town  was  without  means  to  pay  its  indebted- 
ness except  bj  the  issne  of  its  bonds,  the  tax  leyies  permitted  bj 
law  being  insafl^ent  for  that  porpose ;  that  J.  C.  Wilson,  as  the 
agent  of  the  town,  nnder  and  bj  virtue  of  the  authority  oonf  erred 
upon  him  by  the  aforesaid  ordinance,  n^otiated  the  bonds  in 
open  market,  and  received  from  their  sale  the  sum  of  $19,680.17, 
a  part  of  which  sum,  to- wit,  $6,618.10,  he  deposited  in  a  bank  in 
that  town,  and  absconded  with  the  remainder ;  that  the  town,  by 
suit  instituted  for  that  purpose,  recovered  the  aforesaid  amount 
wliich  had  been  deposited  in  the  bank,  and  appropriated  it  to  its 
own  use;  and  that  the  plaintiff,  in  July,  1878,  purchased  one 
hundred  and  forty-three  of  the  bonds  (those  in  suit)  in  open 
market  in  Boston,  at  par,  for  cash,  without  any  notice  or  knowl- 
edge on  hfs  part  that  Wilson  had  not  accounted  to  the  town  for 
the  money  received  by  him  from  the  sale  of  the  bonds.  A  de- 
murrer to  the  replj  was  overruled  by  Judge  Woods,  holding  the 
circuit  court.  22  Fed.  Rep'r,  589.  The  case  was  then  tried  be- 
fore Judges  Oresham  and  Woods  upon  the  merits,  under  a  written 
stipulation  waiving  a  jury  ;  judgment  being  given  in  favor  of  the 
defendant. 

Plaintiff  afterward  made  a  motion  for  a  new  trial,  which  was 
overruled  by  Judge  Woods  at  the  November  term  of  the  court, 
1886.  At  the  same  time  plaintiff  again  made  a  motion  for  a  new 
trial,  sotting  up,  in  substance,  the  following:  That  he  had  pre. 
parod  a  bill  of  exceptions  setting  forth  all  the  evidence  in  the  case, 
all  of  which,  it  was  alleged,  tended  to  support  the  declaration  and 
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the  reply ;  that  ne  was  deeiroiiB  of  bringing  the  case  to  this  court 
by  writ  of  error,  bat,  under  the  rules  and  practice  here  and  the 
statutes  of  the  United  States,  he  would  not  be  able  to  present  the 
questions  involved  to  this  court  without  a  special  finding  of  facts 
upon  the  evidence  adduced  at  the  trial ;  that  a  manifest  hardship 
and  injustice  liad  been  done  him  in  the  case,  which  occurred  in 
the  manner  following:  The  judge  who  heard  the  case  on  de- 
murrer to  the  answer  held  the  answer  sufficient,  while  another 
judge  of  the  court,  who  heard  the  case  on  demurrer  to  the  reply, 
pronounced  the  reply  sufficient,  and  at  the  final  hearing  plainti£E, 
relying  upon  the  evidence  which  supported  and  proved  his  reply, 
did  not  require  or  ask  a  special  finding  of  facts,  supposing,  of 
coarse,  that,  his  reply  having  been  proved,  there  would  be  a  cer- 
tificate of  division  in  opinion  between  the  jndges  who  tried  the 
cause,  or  that,  if  not  so,  he  would  have  saved  to  him  by  the  record 
the  questions  of  law  in  some  other  proper  manner ;  that  the  entry 
of  the  judgment  took  him  wholly  by  surprise,  and  he  had  not 
saved  the  legal  questions  as  he  should  have  done  by  requesting 
befor^and  a  special  finding  of  facts,  because,  having  had  his  repli- 
cation sustained,  he  had  no  doubt  of  the  final  judgment  of  the 
oourt  being  favorable  to  him ;  and  that  be  was  fearful  that  he 
would  be  remediless  to  present  to  this  court  the  questions  involved 
in  the  case,  unless  the  judgment  should  be  set  aside  and  a  special 
finding  of  facts  made  by  the  court.  This  motion  was  sustained 
by  Judge  Woods,  over  the  objection  of  the  defendant,  and  a  new 
trial  was  granted.  The  case  was  again  tried  by  Judge  Woods 
without  a  jury,  who,  at  plaintiff's  request,  made  and  filed  the  fol- 
lowing finding  of  facts,  and  entered  judgment  thereon  in  favor  of 
the  defendant.  ^^  (1)  At  the  time  hereinafter  mentioned  the  de- 
fendant was  a  municipal  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Indiana,  and  situate  in 
the  county  of  White,  in  the  said  state.  (2)  That  upon  the  24th 
day  of  January,  1869,  a  petition  was  presented  to  the  board  of 
trustees  of  said  town  by  tlie  school  trustees  thereof  praying  for 
the  issue  of  the  bonds  of  said  town  to  aid  in  the  building  of  a 
school-house  in  said  town,  which  said  petition  was  granted,  and  in 
pursuance  thereof  the  trustees  of  said  town  did  pass  and  adopt  an 
ordinance  directing  that  there  should  be  made  and  issued  to  the 

said  school  trustees  of  said  town  $20,000  of  coupon  bonds  of  said 
VOL.  rv. — 89 


ton,  '>f  :2ye  ^ua^Ardzasoa  of  f  1*»  cao,  wf::a  iaCBBB  jc  tae  nfie 
4if  trm  ^gr  «em  per  azjiizn.  pojmrie  maaaZji  mad  a&emd.  to- 
w^  ^jn  tiv^  1^  dsiT  ^>€  Mar.  1^^.  tae  aLii  byvn  exetated  the 


iae  la  t#»tv  T<an  after  the  date  :a«eo6  vilca 
<k;>'tnt^  U>  eertaia  {Mraocks.  wbij  rben  aad  ciere  bframp  die  par- 
ebM«fi  therer/,  aod  wiudk  bocwfa  at  the  tuMS  bercxnafter  mofr- 
tkxM^  were  o-^'.i^andla^  unpaid,  and  Talid  o'->c^a£iooa  of  the  and 
U^WXL,  'Z)  Od  tlie  lltb  day  of  Mar,  ISTS^  a  pethioa  ws  pre- 
iented  to  trie  boani  rd  tn»teea  of  the  defendant^  agned  bf  citi- 
««k«,  ffwnen  of  taxable  propertj  in  aud  town,  ptmring  fir  the 
Mane  of  bonda  of  aaid  town  to  the  amcNmt  of  S31,<»j;  which  peti- 
tion (r^Bitting  the  namea  of  the  dgoen  thereic»)  k  in  the  woida 
fotlowiDgy  tO'Wit.  [Then  foIlowB  the  petition  aa  aet  oat  in  the 
anawer,  and  heretofore  quoted].  (4;  That  opun  the  90th  day  <rf 
ICaji  1878,  in  pnraaanoe  of  the  aaid  petition  and  ordinanoe,  the 
aaid  defendant  town  made  and  ezeeoted  ita  two  hundred  and  ten 
eoopon  bouda  payaUe  to  bearer,  of  the  denomination  of  $100eacfa, 
bearing  interent  at  the  rate  of  eeren  per  oentnm  per  annnm;  which 
bonda  and  conpona  are  in  the  worda  and  fignrea  foDowing,  to-wit. 
[Then  follows  a  copy  of  a  bond  and  a  coupon  heretofore  aet  ont 
in  fall]. 

^(5;  That  the  add  bonda  were  pnt  in  the  handa  of  the  said  J.  G. 
Wilaon,  in  paraoanoe  of  said  ordinance,  for  sale,  and  that  $14,300 
of  the  said  bonds,  being  the  same  as  those  now  in  snit,  were  sold 
to  Claypool  A  Stoddard,  of  Indianapolis,  Indiana,  for  which  the 
said  firm  of  Claypool  &  Stoddard  paid  to  the  said  Wilson  the 
sum  of  $12,918.40,  which  said  last-named  snm  was  paid  to  said 
Wilson  in  the  following  manner :  On  and  abont  April  14, 1879, 
said  Claypool  and  Stoddard,  by  the  direction  of  said  Wilson,  paid 
a  draft  drawn  by  O.  A.  Ivers,  of  Chicago,  for  $6,000 ;  on  the  same 
day  said  Claypool  and  Stoddard  paid  said  Wilson,  by  their  check 
on  the  First  National  Bank  of  Indianapolis,  the  further  snm  of 
$6,000 ;  that  on  the  13th  day  of  May,  1879,  the  said  Claypool 
and  Sto^ldard  paid  to  said  Wilson,  by  their  check  on  the  First 
National  Bank  of  Indianapolis,  the  further  snm  of  $1,840.30 ;  and 
within  a  fow  days  after  the  last-named  date  said  Claypool  and 
Stoddard,  for  the  balanco  of  the  said  snm  of  $12,918.40,  paid  to  him 
the  sum  of  $7b.  1 7.    (6)  That  the  board  of  trustees  of  said  town  re- 
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quired  and  exacted  from  their  aaid  agent,  J.  0.  Wilson,  a  bond|  with 
sureties,  to  secure  the  money  which  he  might  realize,  from  the  sale  of 
said  bonds.  (7)  That  the  said  Wilson,  after  the  sale  of  said  bonds, 
failed  to  turn  over  the  proceeds  thereof  to  the  treasurer  of  the  said 
town,  and  fled  the  country.  (8)  That  at  the  time  the  said  Wilson 
fled  the  country  he  had  a  large  sum  of  money  on  deposit  in  the 
First  National  Bank  of  Monticello,  Indiana,  to  his  credit  as  ^  trus- 
tee ; '  that  suit  was  instituted  by  the  defendant  town  against 
said  bank  to  recover  the  same,  upon  the  ground  that  such  money 
was  the  proceeds  of  the  sale  of  said  bonds  so  made  by  the  said 
Wilson ;  that  judgment  was  rendered  in  favor  of  said  town,  and 
against  said  bank,  for  the  sum  of  $6,988.43 ;  that  thereupon  the 
receiver  of  said  bank  appealed  to  the  supreme  coart  of  Indiana, 
and  thereupon  said  judgment  was  affirmed  by  said  supreme  court 
(Bundy  v.  Town  of  Monticello,  84  Ind.  119),  and  said  town  re- 
covered the  sum  of  $6,988.43.  (9)  That  the  said  town  instituted 
a  proceeding  upon  the  bond  so  given  by  the  said  Wilson  to  the 
said  town  to  secure  the  money  which  he  might  realize  from  the 
sale  of  said  bonds,  and  in  a  court  of  competent  jurisdiction  recov- 
ered judgment  against  the  sureties  and  the  said  Wilson  on  the 
said  bond  for  the  full  amount  of  the  proceeds  arising  from  the 
sale  of  said  bonds,  and  from  which  judgment  an  appeal  was  taken  to 
the  supreme  court  of  Indiana,  and  reported  in  85  Indiana  at  page 
10,  and  which  said  judgment  was  reversed  and  remanded  by  said 
supreme  court  for  another  trial,  and  afterward  the  said  suit  was 
dismissed  by  the  said  town,  and  that  the  said  town  has  received 
nothing  on  account  of  said  bond.  (10)  That  at  the  time  of 
the  issuing  of  the  bonds  in  suit  there  was  in  the  town  treas- 
ury $3,047.85,  and  no  more,  received  under  the  taxing  act  of 
the  le^slature  of  ludiana,  under  which  the  bonds  were  issued,  as 
a  special  fund  for  the  payment  of  the  $20,000  ten  per  cent  bonds 
then  outstanding,  and  that  under  the  laws  of  the  state  of  Indiana 
a  sum  sufficient  to  pay  said  bonds  could  not  have  been  raised 
before  maturity  of  the  same  on  the  amount  of  taxable  property  in 
said  town.     (11)  That  the  plaintiff  is  a  resident  of  Newton,  in 

the  state  of  Massachusetts,  and  that  he  bought  the  bonds  in 
suit  in  open  market,  in  the  city  of  Boston,  as  an  investment, 

and  paid  therefor  a  valuable  consideration,  without  any  no- 
tice of  any  irregularity  as  to  their  issue,  or  any  claim  to  that  effect 
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n^f^.U'4  Xff  M.H  jUtrl  ^'j<«?**  v::a  v^:  ra  ^>rp>rfc:e  ^>t€»5  are  c»-x>- 

M  U/  ry/'^>,>i/f-r  <»rprfrat:^/.v^  a.*  Lavirig  •  jjh  powers  ae  are  5pee£d- 
^J.y  itnuiU:4  br  th^  a^^  of  ia'jorp»>rir:oai  or  as  are  Deceaaanr  for 
U*i5f  purpose  of  carrying  in*o  eff-errt  trie  powers  ^>reBg!T  granted, 
a/id  aa  not  \uriufc  ztij  other  TLe  sapreme  eoort  of  the  United 
HUiUii^  dfsfihirtsd  iubi  obrioa^  d>.<nne,  ar^d  it  has  been  lepeated  in 
tfi^  iU^^hiouH  of  tfj^i  «tate  ry^'ifti,  ♦  *  *  Afi  corporitions  are 
tiiH  Toere  creatnris^  of  law,  establiahed  for  special  parpciges.  and 
diEfrire  all  th/^ir  powem  from  the  acts  creating  them,  it  is  perfectly 
Jiint  and  proper  that  they  riiould  lie  obliged  strictly  to  show  thdr 
HMtYi/zrity  for  the  bm^inew  they  aasume,  and  be  confined,  in  their 
^/fieratiorm,  Up  themodeand  manner  and  sabjec^  matter  prescrilied.'^ 
Judge  Dillon,  in  Iiis  work  on  Mnnicipal  Corporations  (§  89), 
myn :  ^'  Tt  is  a  general  and  undisputed  proposition  of  law  that  a 
rnunjd[>al  corporation  pofisesses  and  can  exercise  the  following 
pr;wf^  and  no  others:  First,  those  granted  in  express  words ; 
iecfind,  tlK><K5  necessarily  or  fairly  implied  in  or  incident  to  the 
}>oweni  expressly  granted ;  third,  those  essential  to  the  declared 
objcK^to  and  pnrpo8es  of  the  corporation  — not  simply  convenient, 
but  hifliMponsable.  Any  fair,  reasonable  doubt  concerning  the 
exlutonce  of  power  is  resolved  by  the  courts  against  the  corporar 
tioUi  and  the  power  is  denied."     In  Hopper  ▼.  Covington,  118 
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TJ.  S.  148, 161  ;  6  Sap.  Cu  Rep'r,  1036,  this  court,  in  paasing 
ttpon  the  power  of  incorporated  towns  in  Indiana,  under  laws 
which  we  will  have  to  consider  and  pasa  npon  in  this  caae,  said, 
Mr.  Jnstice  Gray  delivering  theopini<Hi :  ^^  When  the  law  confers 
no  authority  to  iasne  the  bonds  in  question,  the  mere  fact  of  their 
issue  cannot  bind  the  town  to  pay  them,  even  to  a  purchaser  be* 
fore  maturity  and  for  value.  Mareh  v.  Fulton  Go.,  10  Wall.  676 ; 
East  Oakland  t.  Skinner,  94  U.  S.  266  ;  Buchanan  t.  Litchfield, 
108  U.  8.  278 ;  Dixon  Co.  v.  Field,  111  U.  S.  83 ;  4  Sup.  Ct 
Sep'r,  816 ;  Hayes  v.  Holly  Springs,  114  U.  S.  120 ;  6  Sup.  Ct 
Kep'r,  785 ;  Daviess  Oo.  t.  Dickinson,  117  U.  S.  667;  6  Sup.  Ot, 
Bep'r,  898."  In  Ganse  v.  Clarksville,  6  DilL  166,  the  court,  in 
an  able  discussion  of  the  inherent  and  incidental  authority  of 
munidpal  corporations,  holds  that  whether  a  municipal  corpora* 
tion  poflseeses  the  power  to  borrow  money,  and  to  issue  negotiable 
securities  therefor,  depends  upon  a  true  construction  of  its  charter 
and  the  legislation  of  the  state  applicable  to  it. 

In  order  to  determine  the  question  before  us,  recourse  must  be 
had  to  the  statutory  enactments,  applicable  to  the  subject,  that 
were  in  force  at  the  time  the  bonds  in  this  suit  were  issued^  in 
May,  1878.  These  enactments  are  contained  in  aections  8383, 
8842,  3344,  3846,  4488  and  4489  of  the  Revised  Statutes  of  In- 
diana of  1881.  Section  3333  is  a  section  of  the  act  of  1862  for 
the  incorporation  of  towns  in  that  state,  and  contains  the  usual 
grant  of  municipal  powers.  Section  3342,  which  was  also  section 
27  of  the  same  act  of  1862,  provides  as  follows :  '^  No  incorporated 
town,  under  this  act,  shall  have  power  to  borrow  money  or  incur 
any  debt  or  liability,  unless  the  citizen  owners  of  five-eighths  of 
the  taxable  property  of  such  town,  as  evidenced  by  the  assess- 
ment roll  of  the  preceding  year,  petition  the  board  of  trustees  to 
contract  such  debt  or  loan.  And  such  petition  shall  have  attached 
thereto  an  affidavit  verifying  the  genuineness  of  the  signatures  to 
the  same.  And  for  any  debt  created  thereby  the  trustees  shall  add 
to  the  tax  duplicate  of  each  year  successively,  a  levy  sufficient  to 
pay  the  annual  interest  on  such  debt  or  loan,  with  an  addition  of 
not  less  than  five  cents  on  the  hundred  dollars,  to  create  a  sinking 
fund  for  the  liquidation  of  the  principal  thereof."  The  other 
sections  contain  the  provisions  of  certain  statutes  passed  in  1867, 
1869  and  1873.     It  is  only  necessary  to  quote  here  sections  4488 
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and  4489)  as  they  embody  the  provision  of  the  act  of  1873,  which 
is  itself  the  statute  of  1869,  rewritten  in  order  to  extend  to  other 
purposes  not  material  to  this  inquiry.  "  Section  4488.  Any  city 
or  incorporated  town  in  this  state  which  shall,  by  the  action  of  its 
school  trustees,  have  purchased  any  ground  and  building  or  build- 
ings ;  or  may  hereafter  purchase  any  ground  and  building  or  build- 
ings ;  or  has  commenced,  or  may  hereafter  commence,  the  erection 
of  any  building  or  buildings  for  school  purposes ;  or  which  shall 
have»  by  its  school  trustees,  contracted  any  debts  for  the  erection 
of  such  building  or  buildings,  or  the  purchase  of  such  ground  and 
building  or  buildings ;  or  such  trustees  shall  not  have  the  necessary 
means  with  which  to  complete  such  building  or  buildings,  or  to 
pay  for  tlie  purchase  of  such  ground  and  building  or  buildings,  or 
pay  such  debt  —  may,  on  the  filing  by  the  school  trustees  of  said 
city  or  town  of  a  report,  under  oath,  with  the  common  council  of 
such  city,  or  the  board  of  trustees  of  such  town,  showing  the  esti- 
mated or  actual  cost  of  any  such  ground  and  building  or  buildings, 
or  tlie  amount  required  to  complete  such  building  or  buildings,  or 
purcliase  such  ground  and  building  or  buildings,  or  the  amount 
of  such  debt,  on  the  passage  of  an  ordinance  authorizing  the  same 
by  the  common  council  of  said  city,  or  the  board  of  trustees  of  such 
town,  issue  the  bonds  of  such  city  or  town  to  an  amount  not  ex- 
ceeding, in  the  aggregate,  $50,000,  in  denominations  not  less  than 
$100,  nor  more  than  $1,000,  and  payable  at  any  place  that  maybe 
designated  in  the  bonds  (the  principal  in  not  lees  than  one  year  nor 
more  than  twenty  years  after  the  date  of  such  bonds,  and  the  in- 
terest annually  or  semi-annually,  as  may  be  therein  provided)  to 
provide  the  means  with  which  to  complete  such  building  or  build* 
in|r6>  or  to  )>ay  for  the  purchase  of  such  ground  and  building  or 
buildings,  and  to  pay  such  debt  Such  common  council  or  board  of 
tmstc'cs  may,  from  time  to  time,  n^otiate  and  sell  as  many  of  such 
bonds  a$  may  be  necessary  for  such  purpose,  in  any  place,  and  for 
the  lH>^t  price  that  can  be  obtained  therefor  in  cash ;  provided,  that 
such  bonds  sliall  not  be  sold  at  a  price  less  than  ninety-four  cents  on 
the  dollar.  Section  44S9.  The  proceeds  of  the  sales  of  such  bonds 
shall  be  paid  to  tlie  said  school  trustees,  to  enable  them  to  erect  or 
complete  such  building  or  buildings  and  pay  such  debt  But  before 
payment  to  them  such  school  trustees  shall  file  with  the  county 
auditor  a  In^nd,  payable  to  the  state  of  Indiana,  in  a  sum  not  lesa 
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than  the  ftdl  amount  of  the  said  money  so  to  be  paid  to  them,  and 
with  secaritv  to  be  approved  by  said  auditor,  conditioned  for  the 
faithfnl  and  honest  application  of  snch  money  to  the  pmpose  for 
which  the  same  was  provided ;  and  sach  trustees,  and  their  surety 
or  sureties,  shall  be  liable  to  suit  on  such  bond  for  any  waste,  mia- 
application  or  loss  of  such  money,  in  the  same  manner  as  now 
provided  for  waste  or  loss  of  school  revenue."  We  have  given 
these  sections  in  full  to  show  the  entire  legislation  of  the  state  in 
1 878,  upon  the  subject  of  the  power  of  towns  to  borrow  money, 
contract  loans,  incur  debts  and  issue  bonds,  so  that  it  may  be  the 
more  clearly  determined  whether  it  anywhere  expressly  confers 
upon  incorporated  towns  of  the  state  the  general  power  of  issuing, 
for  sale  in  open  market,  negotiable  securities,  in  the  form  of  bonds 
and  coupons,  which,  in  the  hands  of  "bona  fide  purchasers  before 
maturity,  will  be  subject  to  no  legal  or  equitable  defenses  in  favor 
of  the  maker.  In  our  opinion  no  such  express  power  is  given  by 
these  sections,  either  for  the  purpose  of  raising  money  or  funding 
a  previous  indebtedness.  Obviously,  it  cannot  be  found  in  sec* 
tions  4488  and  4489,  for  they  relate  specifically  and  exclusively  to 
bonds  for  school  buildings,  school  grounds  and  school  debts,  and 
prescribe  the  mode  by  which  bonds  may  be  issued  by  towns  for 
those  specified  objects  —  a  mode  confessedly  not  followed,  or  evea 
attempted  to  be  followed,  in  issuing  the  bonds  in  this  suit. 

We  are  confirmed  in  this  conclusion  by  the  view  taken  in  Hop- 
per V.  Covington,  supra:  ^'The  averment  that  the  defendant  is  a 
municipal  corporation  under  the  laws  of  Indiana,  ^  with  full  power 
and  authority,  pursuant  to  the  laws  of  said  state,  to  execute  negoti- 
able commercial  paper,'  if  understood  as  alleging  a  general  power 
to  execute  negotiable  commercial  paper,  is  inconsistent  with  the 
public  laws  of  the  state,  of  which  the  courts  of  the  United  States 
take  judicial  notice."  The  laws  of  Indiana  referred  to  are  those 
we  are  now  considering.  The  court  also  says:  ^^The  general 
statute  of  May  15,  1869,  authorized  towns  to  issue  bonds  for  the 
purchase  and  erection  of  lands  and  buildings  for  school  purposes 
only."  But  the  bonds  in  suit  were  not  issued  for  either  of  the 
purposes  named,  but  to  retire  and  pay  off  the  bonds  of  1869 
The  town  had  no  power  to  pay  off  those  bonds  in  this  way,  viz., 
by  the  issue  of  new  bonds,  or  it  could  perpetuate  a  debt  forever. 
Bonds  once  issued  for  a  lawful  purpose  must  be  paid  by  taxation* 
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TluB  is  manifiMt  from  tibe  piOTisioii  which  reqoim  a  tax  to  be 
levied  eadi  year  ^snfficieot  to  pay  the  annaal  intereity  witb  an 
addition  of  not  Yeas  than  five  omti  <mi  the  hundred  dollan  to 
create  a  sinking  fnnd  for  the  liquidation  of  the  prineipaL"    When 
bonds  are  once  iesned  for  a  lawful  purpose,  the  town  is  ^mciu9 
officio  as  to  that  matter.    To  argne  that  the  old  bonds  are  a  debt 
for  school  purposes^  which  may  be  liquidated  by  new  bonds,  is  a 
refinement  of  oonstruction  whidb  the  sound  eeoae  of  the  law  rejects. 
The  plaintiff  in  error  relies  mainly  upon  the  ground  that  the 
authority  in  question  arises,  by  neoessaiy  implication,  from  the 
power  to  make  certain  expenditures^  from  the  character  of  the  ob- 
jects to  be  acoompliehed  by  those  authorised  expenditures,  from 
the  necessity  of  providing  the  means  for  paying  a  previous  in- 
debtedness lawfully  incurred  in  such  expenditures^  snd  from  other 
powers  expresdy  grsnted.    The  line  <rf  his  counsel's  argument, 
and  that  of  the  district  judge  to  whose  opinion  our  attention  has 
been  especially  called,  is  this :    While  eection  3349  (the  same  as 
section  37  in  the  act  of  May,  1852)  is  not  in  itself  a  substantive 
grant  of  power,  it  clearly  evinces  the  legislative  intent  and  under- 
standing that  the  right  to  borrow  money  or  otherwise  incur  any 
debt  or  liability  might  be  implied  as  incidental  to  the  express 
power  given  in  that  or  any  subsequent  act  containing  not  incon- 
sistent provisions,  and  includes  a  case  like  this,  where  the  power 
is  necessary  to  prevent  a  default  of  payment  of  a  previous  debt 
which  it  was  authorized  to  create.     It  is  insisted,  further,  that  it 
is  the  settled  doctrine  in  Indiana  that  corporations  take,  by  impli* 
cation,  all  the  reasonable  modes  of  executing  their  express  or  sub>- 
stantive  powers  which  a  natural  person  may  adopt ;  and  that,  in 
the  absence  of  positive  restrictions,  a  corporation  has  the  power 
to  borrow  money  as  an  incident  to  such   power.      Section   119, 
Dillon  Municipal  Corporations,  lays  down  the  Indiana  law  on 
this  subject  snbstantially  as  is  contended  for  by  the  plaintiff  in 
error.     That  section  is  as  follows :     ^^  In  Indiana,  the  doctrine  is 
that  corporations,  along  with  the  express  and  substantive  powers 
conferred  by  tlieir  charters,  take  by  implication  all  the  reasonable 
modes  of  executing  euch  powers  which  a  natural   person    may 
adopt.      It  is  a  power  incident  to  corporations,  in  the  absence 
of  positive  restriction,  to  borrow  money  as  means  of  executing 
the  express  powers." 
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A  laige  number  of  cases  from  the  sapreme  eoart  of  Indiana 
are  eited  in  a  note  to  support  the  doctrine  of  the  text.  We  think 
the  propositiiHi  that,  under  the  laws  of  Indiana,  m  town  has  an 
implied  authority  to  borrow  money,  or  contract  m  loan,  under  the 
conditions  and  in  the  manner  ezpreeslj  prescribed,  cannot  be 
controverted.  But  this  only  brings  us  back  to  the  question,  does 
the  implied  power  to  borrow  money  or  contract  a  loan  carry  with 
it  a  further  implication  of  power  to  issue  funding  negotiable 
bonds  for  that  amount,  and  sell  th«n  in  open  market,  as  com- 
mercial  paper  2  Let  us  see.  Section  8S43  is  unquestionably  a 
limitation  upon  the  power  to  borrow  money*  Its  very  language 
is  that  of  mandatory  negation :  ^^  No  incorporated  town  shall 
have  the  power  to  borrow  money,  or  incur  any  debt,"  unless  certain 
conditions  jMrecedent  are  complied  with.  The  conditions  which 
the  statute  prescribes,  the  statute  means  to  be  performed.  There 
can  be  no  legal  borrowing,  unless  the  statute  is  strictly  followed. 
What  does  it  prescribe  t  That  there  must  be  first  a  petition  to 
the  town  trustees,  which  shall  be  signed  by  the  citizen  owners  of 
at  least  five-eighths  of  the  taxable  property  of  the  town,  whose 
signatures  shall  be  verified  by  an  affidavit  to  the  petition.  The 
prayer  of  the  petition  is  required  to  be  that  the  board  of  trustees 
shall  contract  such  debt  or  loan.  The  board  could  not  depart,  in 
its  action,  from  this  legaUy-required  prayer  of  the  petition  with- 
out transcending  its  authority,  and  acting  ultra  vires.  But  the 
board  did  depart  from  the  prayer,  for  it  did  not  borrow  money 
nor  contract  a  loan  ;  but  it  ordained,  in  so  many  words,  that  the 
town  issue  bonds  for  negotiation  and  sale  at  not  less  than  ninety* 
four  cents  on  the  dollar.  We  think  the  words  of  Chief  Justice 
Marshall,  in  Head  v.  Insurance  Oo.,  2  Oranch,  127,  169,  aptly 
characterize  this  transaction,  and  bear  upon  the  points  which  are 
the  subject  of  this  controversy.  Speaking  of  bodies  corporate 
which  have  only  a  legal  existence,  he  said :  ^^  The  act  of  incor- 
poration is  to  them  an  enabling  act.  It  gives  them  all  the 
power  they  possess.  It  enables  them  to  contract,  and  when  it 
prescribes  to  them  a  mode  of  contracting,  they  must  observe  that 
mode,  or  the  instrument  no  more  creates  a  contract  than  if  the 
body  had  never  been  incorporated."  See,  also,  Insurance  Co.  v. 
Ely,  6  Conn,  560 ;  McCracken  v.  City  of  San  Francisco,  16  Cal. 
619. 
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It  is  admitted  that  the  power  to  borrow  money  or  to  incor  in- 
debtedness carries  with  it  the  power  to  issae  the  usoal  evidences 
of  indebtedness  by  the  corporation  to  the  lender  or  other  creditor. 
Such  evidences  may  be  in  the  form  of  promissory  notes,  warrantSy 
and,  perhaps,  most  generally,  in  that  of  a  bond.     Bat  there  is  a 
marked  legal  difEerence  between  the  power  to  give  a  note  to  a 
lender  for  the  amount  of  money  borrowed,  or  to  a  creditor  for 
the  amount  due,  and  the  power  to  issue  for  sale,  in  open  market, 
a  bond,  as  a  commercial  security,  with  immunity,  in  the  hands  of 
a  honajide  holder  for  value,  from  equitable  defenses.    The  plain- 
tiff in  error  contends  that  there  is  no  legal  or  substantial  dif- 
ference between  the  two ;  that  the    issuing    and    disposal    of 
bonds  in  market,  though  in  common  parlance,  and  sometimes, 
in  legislative  enactments,  called  a  ^^  sale,"  is  not  so  in  fact ;  and 
that  the  so-called  purchaser  who  takes  the  bond  and  advances 
his  money  for  it  is  actnaUy  a  lender,  aa  mach  so  as  a  person  who 
takes  a  bond  payable  to  him  in  his  own  name.  We  think  the  case 
of  Police  Juryv.  Britton,  15  Wall.  566,  is  directly  and  abso- 
lutely conclusive  against  the  position  of  the  plaintiff  in  error  on 
this  point.     It  was  an  action  upon  coupons  of  certain  bonds  issued 
by  the  police  jury  of  Tensas  parish.  La.,  the  validity  of  which  the 
defendant  denied,  upon  the  ground  that  they  were  issued  without 
the  authority  of  any  law  of  that  state.   It  appeared  that  the  police 
jury  had  no  express  authority  to  issue  the  bonds  in  question ;  and, 
if  they  had  any  authority  of  the  kind,  it  must  be  implied  from 
the  general  powers  of  administration  with  which  the  said  police 
jury  was  invested.     The  question,   therefore,  directly  presented 
in  that  case  was  precisely  the  question  directly  presented  in  this 
case,  viz.,  whether  the  trustees  or  representative  officers  of  a 
parish,  county  or  other  local  jurisdiction,  invested  with  the  usual 
powers  of  administration,  in  specific  matters,  and  the  power  of 
levying  taxes  to  defray  the  necessary  expenditures  of  the  juris- 
diction, have  an  implied  authority  to  issue  negotiable  securities, 
payable  in  future,  of  such  a  character  as  to  be  unimpeachable  in 
the  hands  of  honafide  holders,  for  the  purpose  of  raising  money 
or  funding  a  previous  indebtedness.     The  opinion  of  the  court^ 
delivered  by  Mr.  Justice  Bradley,  clearly  illustrated  the  funda- 
mental distinction  between  issuing  bonds  merely  as  evidence  of  a 
debt  or  loan  and  issuing  bonds  for  negotiation  and  sale  generally. 
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with  respect  to  the  powers  of  a  municipal  corporation.  It  said ; 
^*  That  a  municipal  corporation  which  is  expressly  authorized  to 
make  expenditures  for  certain  purposes  may,  unless  prohibited  bj 
law,  make  contracts  for  the  accomplishment  of  the  authorized  pur- 
poses, and  thereby  incur  indebtedness,  and  issue  proper  vouchers 
therefor,  is  not  disputed.  This  is  a  necessary  incident  to  the  ex- 
press power  granted.  But  such  contracts,  as  long  as  they  remain 
executory,  are  always  liable  to  any  equitable  considerations  that 
may  exist  or  arise  between  the  parties,  and  to  any  modification, 
abatement  or  rescission,  in  whole  or  in  part,  that  may  be  just  and 
proper  in  consequence  of  illegalities,  or  disregard  or  betrayal  of 
the  public  interests.  Such  contracts  are  yery  different  from  those 
which  are  in  controversy  in  this  case. 

The  bonds  and  coupons  on  which  a  recovery  is  now  sought  are 
commercial  instruments,  payable  at  a  future  day,  and  transferable 
from  hand  to  hand.  *  *  *  The  power  to  issue  such  paper 
has  been  the  means,  in  several  cases  which  have  recently  been 
brought  to  our  notice,  of  imposing  upon  counties  and  other  local 
jurisdictions  burdens  of  a  most  fraudulent  and  iniquitous  char- 
acter, and  of  which  they  would  have  been  summarily  relieved 
had  not  the  obligations  been  such  as  to  protect  them  from  question 
in  the  hands  of  bo7ia  Jide  holders.  ^  *  *  It  seems  to  us  to 
be  a  power  quite  distinct  from  that  of  incurring  indebtedness  for 
improvements  actually  authorized  and  undertaken,  the  justness 
and  validity  of  which  may  always  be  inquired  into.  It  is  a  power 
which  ought  not  to  be  implied  from  the  mere  authority  to  make 
such  improvements."  The  plaintiff  in  error  quotes  from  the  opin- 
ion in  that  case,  to  support  his  contention,  the  following:  "  We 
do  not  mean  to  be  understood  that  it  requires,  in  all  cases,  express 
authority  for  such  bodies  to  issue  negotiable  paper.  The  power 
has  frequently  been  implied  from  other  express  powers  granted. 
Thus  it  has  been  held  that  the  p<jwer  to  borrow  money  implies 
the  power  to  issue  the  ordinary  securities  for  its  repayment, 
whether  in  the  form  of  notes,  or  bonds  payable  in  future."  We 
think  the  significance  of  these  sentences,  as  applicable  to  the  facts 
of  this  case,  can  be  clearly  discerned  from  the  following  conclud- 
ing sentences  of  the  paragraph :  '^But  in  our  judgment  these 
implications  should  not  be  encouraged  or  extended  beyond  the  fair 
inferences  to  be  gathered  from  the  circumstances  of  each  case. 
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It  would  be  an  anomalj,  justly  to  be  depreoated,  for  all  our  limited 
territorial  boards,  charged  with  certain  objepts  of  necoBsary  local 
administration,  to  become  the  fountains  of  commercial  issaes, 
capable  of  floating  aboat  in  the  financial  whirlpools  of  oar  large 
cities.'^  The  same  doctrine  is  presented  most  forcibly  in  the  case 
of  Mayor  v.  Ray,  19  Wall.  468.  In  Claiborne  Co.  v.  Brooks,  111 
U.  S.  400,  406 ;  4  Sup.  Ct.  Bep'r,  489,  it  was  held  that  the  statutes 
of  Tennessee,  which  conferred  upon  counties  in  that  state  the 
power  to  erect  a  court-house,  jail  and  other  necessary  county 
buildings,  did  not  authorize  the  issue  of  commercial  paper  as  evi- 
dence of  or  security  for  a  debt  contracted  for  the  construction  of 
such  a  building.  Bef  erring  to  the  view  of  the  court  below  in  that 
case,  which  held  that,  as  the  county  had  power  to  erect  a  court* 
house,  that  power  implied  the  power  to  contract  out  the  work, 
and  to  issue  negotiable  bonds  of  a  commercial  character  in  pay- 
ment thereof,  Mr.  Justice  Bradley,  who  delivered  the  opinion  of 
the  court,  said :  ^'  We  cannot  concur  in  this  view.  The  erection 
of  court-houses,  jails  and  bridges  is  amongst  the  ordinary  political 
or  administrative  duties  of  all  counties;  and  from  the  doctrine  of 
the  charge  it  would  necessarily  follow  that  all  counties  have  the 
incidental  power,  without  any  express  legislative  authority,  to 
issue  bonds,  notes  and  other  commercial  paper  in  payment  of 
county  debts  and  charges ;  and  if  they  have  this  power,  then  such 
obh'gations  issued  by  the  county  authorities,  and  passing  into  the 
hands  of  Ixmafids  holders,  would  preclude  the  county  from  show- 
ing that  they  were  issued  improperly,  or  without  consideration,  or 
for  a  debt  already  paid ;  and  it  would  then  be  in  the  power  of  such 
authorities  to  utter  any  amount  of  such  paper,  and  to  fasten  irre- 
trievable burdens  upon  the  county  without  any  benefit  received. 
Our  opinion  is  that  mere  politiail  bodies,  constituted,  as  counties 
are,  for  the  purpose  of  local  police  and  administi'atiou,  and  having 
the  power  of  levying  taxes  to  defray  all  public  charges  created, 
whether  they  are  or  are  not  formally  invested  with  corporate  ca- 
pacity, have  no  power  or  authority  to  make  or  utter  commercial 
paper  of  any  kind,  unless  such  power  is  expressly  conferred  upon 
them  by  law,  or  clearly  implied  from  some  other  power  expressly 
given,  which  cannot  be  fairly  exercised  without  it;"  citing  Po- 
lice Jury  V.  Britton,  15  Wall.  566 ;  Mayor  v.  Ray,  19  Wall.  468. 
In  Young  v.  Clarendon  Tp.,  132  U.  S.  340,  347  ;  10  Sup.  Ct 
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Rep'r,  107,  many  of  the  deciaions  bearing  on  this  <|ae6tion  were 
referred  to,  and  the  coort  Baid :  ^^  Even  where  there  is  anthoritjr 
to  aid  a  railroad,  and  incnr  a  debt  in  extending  sach  aid,  it  is  also 
settled  that  sach  power  does  not  carrj  with  it  anj  authority  to 
execute  negotiable  bonds,  except  subject  to  the  restrictions  and 
directions  of  the  enabling  act ; "'  citing  Wells  v.  Supervisors,  102 
lU.  8.  625;  Claiborne  Co.  v.  Brooks,  111  U.  S.  400;  4  Sup.  Ct. 
Eep'r,  489;  Kelley  v.  Milan,  127  U.  S.  139;  8  Sup.  Ct.  Rep'r, 
1101.  In  Hill  V.  Memphis,  134  U.  S.  198,  203;  10  Sup.  Ct. 
Rep'r,  562,  it  was  held  that  the  power  conferred  by  statute  on 
municipal  corporations  to  subscribe  for  stock  in  a  railway  corpora- 
tion did  not  include  the  power  to  create  a  debt  and  issue  negoti- 
able bonds  in  order  to  pay  for  that  subscription.  In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Field  said  :  '^  Whilst  a  mu- 
nicipal corporation,  authorized  to  subscribe  for  the  stock  of  a  rail- 
road company,  or  to  incur  any  other  obligation,  may  give  written 
evidence  of  such  subscription  or  obligation,  it  is  not  thereby  em- 
powered to  issue  negotiable  paper  for  the  amount  of  indebtedness 
incurred  by  the  subscription  or  obligation.  Such  pa))ers  in  the 
bands  of  innocent  parties  for  value  cannot  be  enforced  without 
reference  to  any  defense  on  the  part  of  the  corporation,  whether 
existing  at  the  time  or  arising  subsequently.  Municipal  corpora- 
tions are  established  for  purposes  of  local  government,  and,  in  the 
absence  of  specific  delegation  of  power,  cannot  engage  in  any  un- 
dertakings not  directed  immediately  ^to  the  accomplishment  of 
those  purposes.  Private  corporations  created  for  private  purposes 
may  contract  debts  in  connection  with  their  business,  and  issue 
evidence  of  them  in  such  form  as  may  best  suit  their  convenience. 
The  inability  of  municipal  corporations  to  issue  negotiable  paper 
for  their  indebtedness,  however  incurred,  unless  authority  for 
that  purpose  is  expressly  given  or  necessarily  implied  for  the  exe- 
cution of  other  express  powers,  has  been  affirmed  in  repeated  de-  * 
eisions  of  this  court."  All  of  the  cases  we  liavQ  cited  above 
were  referred  to  in  the  opinion  in  that  case  as  sustaining  the  doc- 
rine  therein  laid  down. 

The  logical  results  of  the  doctrines  announced  in  the  above-cited 
cases,  in  our  opinion,  clearly  shows  that  the  bonds  sued  on  in  this 
case  are  invalid.  It  does  not  follow  that,  because  the  town  of 
Monticello  had  the  right  to  contract  a  loan,  it  had,  therefore,  the 
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right  to  issue  negotiable  bonds  and  pat  them  on  the  market  a8 
evidences  of  such  loan.  To  borrow  money,  and  to  give  a  bond 
or  obligation  therefor  which  may  circulate  in  the  market  as  a  ne- 
gotiable security,  freed  from  any  equities  that  may  be  set  up  by 
the  maker  of  it,  are,  in  their  nature  and  in  their  legal  efiect  essen- 
tially different  transactions.  In  the  present  case  all  that  can  be 
contended  for  is  that  the  town  had  the  power  to  contract  a  loan 
under  certain  specified  restrictions  and  limitations.  Nowhere  in 
the  statute  is  there  any  express  power  given  to  issue  negotiable 
bonds  as  evidence  of  such  loan.  Nor  can  such  power  be  implied, 
because  the  existence  of  it  is  not  necessary  to  carry  out  any  of  the 
purposes  of  the  municipality.  It  is  true  that  there  is  a  consider- 
able number  of  cases,  many  of  which  are  cited  in  the  brief  of 
counsel  for  plaintiff  in  error,  which  hold  a  contrary  doctrine.  But 
the  view  taken  by  this  court  in  the  cases  above  cited  and  others 
seems  to  us  more  in  keeping  with  the  well-recognized  and  settled 
principles  of  the  law  of  municipal  corporations ;  for,  as  is  s&id  in 
Dillon  Municipal  Corporations  (3d  ed.),  section  607:  "  The  frauds 
which  unscrupulous  officers  will  be  enabled  successfully  to  practice, 
if  an  implied  and  unguarded  power  to  issue  negotiable  securities  is 
recognized,  and  which  the  corporation  or  the  citizen  will  be  helpless 
to  prevent,  is  a  strong  argument  against  the  judicial  establishment  of 
any  such  power.  And  the  argument  is  unanswerable,  when  it  is 
remembered  that  in  ascertaining  the  extent  of  corporate  powers 
there  is  no  rule  of  safety  but  the  rule  of  strict  construction,  and 
that  such  an  implied  power  is  not  necessary,  however  convenient 
it  may  be  at  times,  to  enable  the  corporation  to  exercise  its  ordi- 
nary and  usual  express  powers,  or  to  carry  into  effect  the  purposes 
for  which  the  corporation  is  created.  We  regard  as  alike  un- 
sound and  dangerous  the  doctrine  that  a  public  or  municipal  cor- 
]>oration  possesses  the  implied  power  to  borrow  money  for  its  or- 
dinary purposes,  and,  incidentfd  to  that,  the  power  to  issue  com- 
mercial securities.  The  cases  on  this  subject  are  conflicting,  but 
the  tendency  is  toward  the  view  above  indicated.  The  opinion  of 
Mr.  Justice  Bradley  in  a  case  before  referred  to  (Mayor  v.  Ray) 
evinces  a  thorough  comprehension  of  the  whole  question,  and,  in 
our  judgment,  is  sound  in  every  proposition  it  advances,  and  must 
become  the  law  of  this  country.  This  view  is  confirmed  by  the 
almost  invariable  legislative  practice  in  the  states  to  confer,  when 
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it  is  deemed  expedient,  upon  uianicipalities  and  pnblie  corpora- 
tions, in  express  terms,  the  power  to  borrow  money  or  to  issae 
negotiable  bonds  or  securities." 

In  the  case  before  ns  the  power  in  question  is  not,  in  our  opin* 
ion,  indispensable  to  the  exercise  of  the  express  or  implied  powers 
conferred  upon  the  town  by  law.  The  utmost  that  can  be  said  is 
that  it  was  deemed  more  convenient  or  expedient  to  issue  the 
bonds  in  that  form  than  in  the  mode  prescribed.  We  think  that 
the  fact  that  the  legislature  of  the  state  of  Indiana  by  the  acts  of 
1867,  1S69  and  1878,  above  referred  to,  expressly  authorized 
towns  in  the  same  class  as  the  defendant  in  error  to  issue  bonds 
for  certain  specified  purposes,  under  proper  safeguards  and  limita- 
tions, is  indicative  of  thd  legislative  understanding  that,  without 
some  such  express  statutory  provisions,  no  power  existed  in  the 
town  to  issue  negotiable  bonds,  and  sell  them  in  open  market. 
The  same  may  be  said  of  the  act  of  the  legislature  of  that  state 
which  took  effect  August  24, 1879,  expressly  conferring  upon  the 
towns  in  that  state  power  to  fund  their  indebtedness  by  issuing 
bonds  and  negotiating  them  for  that  purpose,  under  certain  speci- 
fied terms,  restrictions  and  limitations.  We  are  not  unmindful 
that  in  several  of  the  cases  in  the  supreme  court  of  Indiana,  cited 
by  counsel  for  plaintiff  in  error,  there  may  be  found  abstract 
propositions  susceptible  of  a  construction  in  support  of  the  position 
he  seeks  to  maintain ;  but  we  think  this  case  is  distinguishable 
from  them  all  in  essential  features,  which  excempt  it  from  those 
general  propositions,  and  leave  the  conclusion  which  we  have 
reached  in  harmony  with  them. 

It  is  contended  that  the  bonds  sued  on  were  issued  practically 
for  the  purpose  of  taking  the  place  of  the  prior  bonds,  outstand* 
ing  and  unpaid,  which  represented  a  debt  for  the  erection  of  a 
school  building,  and  were,  therefore,  authorized  by  section  4488. 
This  position  is  untenable.  It  cannot  be  reasonably  contended 
that  tl)e  bonds  were  issued  under  any  of  the  sections  relating  to 
the  negotiation  and  sale  of  bonds  for  school  purposes.  It  is  not 
even  pretended  that  they  were  issued  in  accordance  with  tlie  clearly- 
defined  conditions  and  restrictions  imposed  by  those  sections.  Nor 
do  we  think  the  fact  that  the  town  actually  received  a  portion  of 
the  money  arising  from  the  sale  of  the  so-called  bonds  (or,  in  legal 
contemplation,  perhaps  all  of  it,  as  it  was  paid  to  the  agent  of  the 
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town)  estops  the  corporation  from  pleading  a  want  of  authority 
in  the  municipalitj  to  iasue  the  inatnimenta  sued  on.  The  origi- 
nal act  of  issaing  the  bonds  for  sale  was  not  only  unathomed  by 
law,  but  in  disregard  of  its  requirements,  and  no  subsequent  act 
of  the  town  trustees  could  make  it  valid.  Whether  it  could  be  a 
circumstance  in  favor  of  the  equitable  right  of  the  holders  of  the 
bonds  to  recover  from  the  municipality  the  money  which  they 
represent  is  a  question  not  here  for  consideration.  The  suit  was 
upon  tlie  bonds  themselves,  and  for  the  reasons  above  st^tted  we 
hold  that  there  can  be  no  recovery  upon  them.  Judgment 
affirmed. 

Brown,  J.,  was  not  a  member  of  the  court  when  this  case  was 
argued,  and  took  no  part  in  its  decision. 

Fuller,  C.  J.,  and  Brewer,  J.,  were  not  present  at  the  argument, 
and  took  no  part  in  the  decision.* 

MUNICIPAL  AND  RAILROAD  AID  BONDS ^  RECENT  DECISIONS. 

1.  Constltiitioiial  provtrions  —  XUlnois. — The  DUnois  oonstitution  of  1870 
forbade  the  iseuanceof  ntilroad  aid  bonds,  except  where  they  had  been  author- 
ized before  its  adoption,  by  a  vote  of  the  people  under  existing  laws.  Held, 
where  such  bonds  were  authorized  at  an  election  irregularly  held,  a  ratification 
of  such  election  by  the  legislature  before  the  adoption  of  the  constitution  does  not 
validate  the  bonds,  issued  after  the  constitution  was  adopted,  since  the"  existing 
laws  "  referred  to  in  the  constitution  are  the  laws  in  ferce  when  the  election 
was  held.  WiUiams  v.  People,  ex  rel.,  etc.,  182  111.  574;  24  N.  E.  Rep'r,  647. 
Bonds  issued  pursuant  to  a  vote  taken  after  the  adoption  of  the  constitution 
are  void.     Casey  v.  People,  ex  rel.  Patton,  182  111.  546;  24  N.  E.  Rep*r,  570. 

2.  Constitutional  provision  forhiddlng  monioipal  aid  to  any  cozporatioii  — 
effect  upon  bonds  placed  in  escrow  before  its  adoption.  —  Constitution  of 
New  York,  article  8,  section  11,  which  prohibits  counties,  cities,  towns  and 
villages  from  loaning  money  or  credit  to  aid  any  corporation,  did  not  affect  a 
valid  and  binding  contract  made  before  its  adoption,  by  which  a  town  had  de- 
posited its  bonds  in  escrow,  to  be  delivered  to  a  railroad  company  on  the  com- 
pletion of  a  road,  and  on  the  faith  of  which  the  company  was  bnUdlng  the  road, 
Cherry  Creek  v.  Becker,  128  N.  Y.  161 ;  25  N.  B.  Eep'r,  869. 

3.  Oonatitutional  provision  Hn^<*^«g  amount  of  issue  —  rights  of  hdlderz 
where  limit  exceeded. — By  the  constitution  of  Texas,  article  8,  section  9,  and 
article  11,  sections  4,  5  and  7,  the  power  of  a  city  of  one  thousand  InhabitaEts 
or  less,  to  create  debts  is  limited  to  a  sum,  the  Interest  and  two  per  cent  of  the 
principal  of  which  can  be  paid  out  of  a  levy  of  25  cent«  on  each  $100  of  the 
last  assessment  of  the  property  for  taxes  —  held,  that  purchasers  of  bonds  issued 
by  the  city  must  take  notice  of  the  assensment  for  taxes,  and  no  recital  in  the 
bonds  can  estop  the  city  from  denying  the  validity  of  bonds  issued  in  excess 

*Beported  in  11  Sup.  Ct.  Bep'r,  441;  138  U.  S.  073. 
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of  the  amounts  aaihoriied.  Citizens'  Bank  ▼.  Citj  of  Terrell,  78  Tex.  450;  14 
8.  W.  Bep'r,  1008.  If  the  bonds  iseaed  were  delivered  at  different  dates,  those 
first  dellTered  up  to  the  amount  of  the  debt  the  citj  could  lawfully  create 
should  be  pidd,  and  the  others  should  be  treated  as  nullities;  but  if 
the  bonds  were  delivered  at  the  same  time,  so  that  none  has  priority  over  the 
others,  the  amount  of  the  valid  debt  should  be  distributed  equally  between  the 
bonds.     Ibid. 

4.  Bvading  oonstiiiitlon  —  mmiloi|M]ity  ocmstniotliig  road  to  be  operated 
by  private  corporation.— Laws  Ohio  1380,  pag^  167,  which  authorise  a  certain 
township  to  construct  a  few  miles  of  railroad  within  its  limits,  intended  to  ulti* 
mately  form  part  of  a  continuous  line  of  road  to  be  operated  and  equipped  by 
private  capital,  violates  Constitutioa  Ohio,  article  8,  section  6.  which  prohibits 
the  general  assembly  from  authorising  any  county,  dty,  town  or  township  to 
become  a  stockholder  in  any  privete  corporation,  or  to  raise  money  for  or  loan 
its  credit  to  or  in  aid  of  such  corporation,  and  bonds  L^ued  under  the  act  are 
▼old.  Pleasant  Township  v.  ^tna  Life  Ins;  Co.,  188  XT.  8.  67;  11  8up.  Ct.  Rep'r, 
216. 

6.  Right  of  tax-payer  to  question  Talidity  of  bonds  —  effeot  of  laohes.^- 
The  statute  of  limitations  does  not  run  against  the  right  of  a  tax-payer  to  con* 
test,  by  equitable  proceeding,  the  validity  of  the  election  by  which  it  was 
determined  to  issue  township  bonds  in  idd  of  a  railroad,  but  such  action  must 
be  brought  within  a  reasonable  time  after  the  election, and  before  the  rights  of 
third  persons  have  accrued  under  the  action  of  the  authorities  who  have  issued 
the  bonds  in  accordance  with  the  result  of  the  election,  and  where  the  action 
is  delayed  for  three  years  after  the  election  and  issuance  of  the  bonds,  plain* 
tifb  are  not  entitled  to  relief  by  injunction  to  restrain  the  commissioners  from 
collecting  the  taxes  to  pay  the  interest  on  the  bonds  as  provided  in  the  law 
authorizing  the  election.  Jones  v.  Comrs.  of  Person,  107  N.  G.  248;  12  8.  E. 
Bep'r,  69. 

6.  Xiong  aoquicscenoe  of  monioipality  —  effeot  upon  equitable  remedy. — 
Where  a  town  has  issued  bonds  and  has  paid  Interest  upon  thom  for  six  years 
without  questioning  their  validity,  a  court  of  equity  will  not,  at  the  town's 
instance,  cancel  them  iu  the  bauds  of  an  innocent  purchaser  for  value,  even 
though  they  are  actually  invalid.  Cherry  Creek  v.  Becker,  128  K.  Y.  161 ; 
26  N.  E.  Rep'r,  860. 

7.  Bi^oining  issue — Irregular  olection.  —  In  an  action  to  enjoin  the  issuing 
of  certain  bonds  of  a  city  to  be  donated  to  a  railway  company  upon  the  com- 
pletion of  its  road,  it  appeared  that  the  whole  question  had  not  been  submitted 
to  the  electors  of  the  dty,  and  that  no  vote  had  been  submitted  or  adopted  for 
tho  payment  of  the  principal  at  any  time.  Held,  that  the  injunction  granted 
by  the  court  below  would  be  affirmed.  Cook  v.  City  of  Beatrice  (Neb.),  48 
N.  W.  Rep'r,  828. 

8.  ZMstinotion  between  suit  to  ei^oin  issue  and  one  to  resist  pa3rnient.  — 
A  much  stronger  case  is  required  to  enjoin  the  collection  of  taxes  levied  for 
the  pajrment  of  Interest  or  principal  of  bonds  issued  in  pursuance  of  apparent 
authority,  and  which  have  been  duly  registered  and  passed  into  the  hands  of 
bona  fide  purchasers,  than  to  prevent  the  issuing  of  such  bonds  upon  specified 
grounds,  which  might  invalidate  them.     Ibid. 

9.  Bonds  dependent  upon  oondition  to  build  road — what  amounts  ta 

VOL.  rv.— 41 
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IMifiiiinance  —  hm  of  Miothar'i  incka, —  Where  the  Isfloli^  of  townaliip 
boodfl  or  warruits  to  a  ndlroad  oompaaj  is  dependent  opon  thn  oondition  tluit 
the  eomptnj  shnll  bnild  or  canae  to  be  bailt  and  have  in  opevataon,  wUk  cm 
rnnaiag  thereon,  by  lease  or  oiherwiee*  ite  imilroad  from  a  certain  city  thereia 
named,  at  or  near  the  depot  of  aoother  railroad  company  in  thedty,  held,  that 
the  building  of  ita  toad  within  one  hundred  and  eleven  and  one-half  feet  ol 
the  limits  of  the  city,  and  an  arrangement  by  it  with  the  other  railroad  com- 
pany, whose  road  it  intenecta  at  that  point,  for  tiM  mnning  of  its  trains  over 
the  road  fiom  its  intersection  to  its  depot  within  the  city,  and  the  operation  of 
the  road  from  the  depot  in  the  city,  orer  its  entire  line,  will  be  regarded  as  a 
substantial  compliance  with  the  ooadition.  Chicago,  etc.,  B.  Go.  t.  Makepeace 
U  Kans.  076;  24  Pac  Bep'r,  1101. 

10.  Reoitals  ift  bonds  —  efieot  d^— Aiedtal  in  bonds  of  a  vUlage,  which 
were  in  fact  issued  ia  yiolation  of  law,  over  the  signature  of  the  clerk  and 
president  of  the  village,  that  they  were  '*  issued  in  conformity  with  the  general 
laws  of  the  state,  •  •  •  and  aothoriaed  by  the  board  of  trustees,"  raises 
no  conclusive  presumption  of  the  existence  of  precedent  conditions,  and  affords 
no  protection  to  the  holder  Ma^bomaflde  pordiseer  for  value.  Spitaer  v.  Village 
of  BlsAchaid,  83  Mich.  334;  46  N.  W.  Bep'r,  400. 

11.  Bonds  authozteed  onreoomoMndation  of  grand  Jury — disorstiott  to  be 
SGBsvoised. — Act  Pennsylvania  May  4, 1853,  a  supplement  to  an  act  incorporatis^ 
the  Pittsburg  and  Erie  Railroad  Company,  provides  that  subscriptions  to  the 
atocic  of  said  railroad  company  by  defendant  and  other  counties ' '  shall  be  made 
by  the  county  commissioners  after,  and  not  before,  the  amount  of  such  subscript 
tions  shall  have  been  designated,  advised  and  recommended  by  the  grand  jury." 
Held,  that  bonds  of  the  county  given  for  stock  subscribed  for  by  the  commis* 
sioners,  on  the  recommendation  only  of  the  grand  jury  that  they  subscribe  for 
an  amount  not  exceeding  $150,000,  were  illegal,  as  all  discretionary  power  waa 
vested  in  the  grand  j  ury  by  said  act.  Frick  v.  Mercer  County,  188  Penn.  St 
533;  31  Atl.  Bep*r,  C. 

12.  Interest  on  OTerdne  oonpons — Uabilifcy  of  mnnioipality. —  Wbeie 
bonds  were  issued  under  a  special  statute  which  provided  for  tlie  payment  of 
the  principal  and  annual  Interest,  and  nothing  more,  and  which  created  a 
specific  fund  for  the  payment  of  the  bonds,  the  city,  on  the  insufficiency  of 
the  fund  for  any  one  year  to  meet  the  annual  interest,  does  not  become  liable 
to  pay  interest  on  overdue  coupons,  under  the  general  statute  providing  for 
interest  on  all  contracts  after  maturity.  Bates  v.  Gerber,  83  Oal.  550;  33  Pac 
Bep'r,  1115. 

13.  Election  —  efiisot  of  submitting  additional  questions  not  authoilBed. 
—  "Where  an  election  is  called  for  the  purpose  of  voting  on  a  proposition  to 
issue  bonds  in  aid  of  a  certain  railroad,  the  submission  to  the  voters  at  the 
same  election  of  a  proposition  to  aid  any  railroad  that  may  be  built  between 
two  certain  points  within  the  next  five  years,  though  improper,  does  not  in- 
validate bonds  issued  to  the  first-named  railroad  in  pursuance  of  such  elec- 
tion, after  such  bonds  have  passed  into  the  hands  of  innocent  purchasers. 
Williams  v.  People,  ex  rel.,  etc.,  183  111.  574;  34  N.  £.  Bep'r,  647. 

14.  Bleotion — notice. —  Where  the  notice,  required  by  statute,  of  an  elec- 
tion for  the  isHue  of  bonds  is  not  given,  the  election  will  confer  no  authority 
to  issue  the  bonds,  and  the  fact  that  there  was  not  time  to  give  the  requisite 
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notice  between  the  order  calling  the  election  and  the  date  of  the  election  is 
eafficient  evidence  that  legal  notice  was  not  giren.  Williams  v.  People,  ex 
lel..  etc,  18d  111.  574 ;  34  N.  E.  Rep'r,  647. 

16.  Bonds  issued  upon  oonditlons  not  mentkmed  in  statale< —  Where  a 
town  is  aathoiized  to  subscribe  for  railroad  stock,  and  to  issue  bonds  in  pay- 
ment therefor,  the  fact  that  such  bonds  are  issued  upon  condition  that  the  rood 
should  build  its  shops  in  that  town  does  not  invalidate  the  bonds,  since  the 
imposing  of  such  condition  does  not  change  the  object  for  which  the  lx>nds 
were  issued.    Oaaej  v.  People,  ex  rel.,  etc.,  132  III.  546;  34  K.  E.  Bep'r,  570. 

16.  Bonds  issued  by  oounty  ixregularly  organised. — Though  the  organi- 
zation of  a  county  was  confessedly  fraudulent,  where  it  was  afterward  reoog- 
nized  as  valid  by  the  legislature,  it  is  binding,  and  bonds  of  such  oounty  which 
are  regular  on  their  f^ice  are  valid  obligations  in  the  hands  of  bona  fide  pur- 
chasers before  maturity.  Harper  County  v.  Rose,  140  TJ.  8.  71 ;  11  Sup.  Ct. 
Bep'r,  710. 

17.  Where  regularity  of  steps  are  detennlned  hy  oounty  Judge  before 
issue— -efEsot  of  Judgment* — Where,  under  Laws  New  York  1869,  diapter  907, as 
amended  by  Laws  1871,  chapter  925,  a  county  judge  determined  that  petitions 
presented  for  the  issuance  of  bonds  to  aid  in  the  oonstruction  of  a  raUroad 
were  signed  by  a  majority  of  the  tax-payers  of  the  town,  who  represented  a 
majority  of  its  taxable  propei^ty,  the  regularity  of  the  steps  prior  to  such  de- 
termination cannot  be  questioned,  except  by  direct  proceedings  to  review  his 
judgment.    Cherry  Creek  v.  Becker,  128  N.  Y.  161;  25  N.  E.  Rep'r,  869. 

18.  Taxation  to  pay  Interest  —  statutes  construed. —  Laws  Missouri,  1851, 
pages  488,486,  authorizing  counties  to  subscribe  to  the  stock  of  a  certain  railroad 
provide  that  the  county  may  issue  bonds  "  to  raise  funds  to  pay  the  stock  thus 
subscribed,  and  to  take  proper  steps  to  protect  the  interest  and  credit  of  the 
county."  Held,  that  this  confers  authority  to  levy  a  tax  sufficient  to  pay  the 
interest  on  such  bonds,  though  the  general  laws  restrict  the  tax  rate  **  for 
oounty  purposes  "  to  one-half  of  one  per  cent.  Scotland  County  y.  United 
States,  ex  rel.,  etc,  140  U.  &  41;  11  Sup.  Ct.  Rep'r,  697. 
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(Supreme  Court  of  Ulnnesota,  April  28,  1801.) 
1.   lUlLBOAD  COlCPAinES.      Ilf  JX7RY  TO  EICFLOYS.     LIABILITY  OF  OOMPANT, 

OWKINO  CAB  TO  SBBYANTfl  OF  OONNBCTINO  LiNB.  "Where,  as  between  connect- 
ing lines  of  railway,  the  corporations  controlling  them  are  mutually  bound  to 
tiansport  loaded  freight-cars  over  their  respective  roads,  such  duty  is  neces- 
sarily subject  to  proper  rules  and  regulations,  and  involves  mutual  obligations, 
among  which  is  that  of  due  diligence  to  provide  safe  cars  for  delivery  to  the 
servants  of  the  company  operating  the  connecting  line  to  which  they  are  trans- 
ferred, and  who  would  be  exposed  to  danger  from  their  defective  or  unsafe 
condition. 
2.  Duties  and  uabiutibs  of  connbctino  ldok  ab  to  such  cabs^    The 
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eoipoisllon  reoeiTiiig  tmeh,  cmn  is  also  sabjeel  to  liabilittes  ftiid  datiee  to  its 
ierraots  growing  oat  of  the  aeoeptmnoe,  poaooBnion  and  eabeeqaent  nae 
thereof.  But  the  negligenoe  of  the  latter  does  not  reliere  the  fonner  from 
liability  for  iojaries  reenlting  from  its  own  negligence. 

8.  DEVBcnvx  BBAKK.  Ihspbction.  Nbougbncb.  Where  a  brake  apon 
a  freight  car  so  transferred  bj  the  corporation  owning  It  was  oat  of  repair  and 
onsafe  for  use,  and  the  same  had  not  been  inspected  with  dae  care  before  de- 
liyery  to  the  servants  of  a  connecting  companj,  and  in  conseqaence  of  each 
defect  a  brakeman  was  injured  without  fault  on  his  part,  held,  that  an  action 
would  lie  for  the  injury  agidnst  the  first-named  company. 

4.  Held,  also,  that  the  questions  as  to  the  condition  of  the  brake,  the  length 
of  time  it  had  been  out  of  repair,  and  whether  it  had  been  inspected  with  due 
care,  were  properly  submitted  to  the  jury. 

5.  E^riDENCB.  Opinion  as  to  aqb  of  fragturb.  Where  the  accident  was 
caused  by  the  breaking  of  a  brake-staff,  a  witness  who  has  been  a  hardware 
merehant,  and  states  that  he  knows  the  difference  between  an  old  break  and  a 
new  one,  may  give  his  opinion  as  to  whether  the  fracture  was  old  or  not. 

i  PPEAL  fron  district  coart,  Ramsey  countjy  Wilkin,  judge. 

K  S.  Kirkpatrick  {John  (7.  BvUitty  Jr.^  of  connsel)  for  ap- 
pellant.    Jjyoely  &  Trask  for  respondent 

Vanderbuboh,  J.  PlaintifTs  intestate,  who  was  a  brakeman 
in  the  employ  of  the  St.  Paal,  Minneapolis  and  Manitoba  Company 
was  killed  while  attempting  to  set  a  brake  upon  a  loaded  freight- 
car  of  the  defendant,  Northern  Pacific  Railroad  Company,  which 
had  been  transferred  by  the  latter  to  the  track  of  the  Manitoba 
Company  in  the  village  of  Morris,  in  this  state,  for  transportation 
over  the  road  of  the  latter  to  a  point  thereon.  There  was  a  traffic 
arrangement  existing  between  these  two  companies  in  pursuance 
of  which  loaded  freight-cars  were  mutually  transferred  and  trans- 
ported over  their  respective  lines,  and  cars  of  the  Northern  Pacific 
Company,  destined  to  points  on  the  Manitoba  road,  were  trans- 
ferred from  its  line  to  a  side  track,  in  the  yard  of  the  latter  com- 
pany at  Morris,  designated  and  set  apart  as  a  transfer  track,  whence^ 
if  in  good  order,  they  were  placed  in  its  trains  by  that  company, 
and  transported  to  particular  stations.  The  car  in  question  was 
loaded  with  wood  to  be  shipped  to  Herman,  a  station  on  the 
Manitoba  road  a  few  miles  west  of  Morris.  When  it  arrived  at 
Morris,  on  the  3d  day  of  April,  it  was  placed  on  the  transfer  track 
in  the  yard  of  the  Manitoba  Company,  above  referred  to.  Accord- 
ing to  the  rule  adopted  by  the  companies,  such  cars  were  required 
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to  be  inspected  b  j  the  car  inspectors  of  both  on  that  track,  and,  if  any 
rei^irs  were  needed,  they  were  required  to  be  made  by  the  North- 
ern Pacific  Company  before  they  were  transferred  and  received 
by  the  Manitoba  Oompauy.  Accordingly  this  car  was  so  inspected 
by  the  car  inspectors  on  the  morning  of  April  4.  It  was  examined 
by  them  together  at  the  same  time,  and  they  agreed  that  it  was 
in  good  order.  In  the  afternoon  of  the  same  day,  the  car  was 
taken  off  this  track  by  the  Manitoba  Company,  to  be  placed  in  a 
train  for  transportation,  and  was  switched  onto  another  track, 
where  the  conductor  ordered  the  deceased  to  set  the  brake  on  it 
so  as  to  hold  it  secarely  on  a  descending  grade.  The  brake-staff 
proved  defective,  and  was  insufficient  to  hold  the  loaded  car  in  its 
place,  but  broke  and  precipitated  him  upon  the  track,  and  he  was 
run  oven  It  is  claimed  by  the  plaintiff  that  the  brake-staff  was 
cracked  and  partly  broken  before  its  use  at  the  time  of  the  injury, 
and  that  the  defendant,  Northern  Pacific  railroad,  is  liable  in 
damages  for  negligence  in  permitting  it  to  be  out  of  repair  and 
unsafe,  and  also  that  the  car  was  not  properly  or  carefully  inspected 
by  the  inspectors  of  the  respective  companies,  and  that  the  work 
was  superficially  and  negligently  done.  The  action  was  brought 
against  both  companies,  but  a  verdict  was  recovered  against  the 
Northern  Pacific  Railroad  Company  only. 

1.  We  are  to  inquire  whether  the  relations  of  the  deceased  as 
an  employe  of  the  Manitoba  Company  to  the  defendant,  the 
Northern  Pacific  Railroad  Company,  were  such  as  to  entitle  plain- 
tiff to  maintain  an  action  against  the  latter  for  its  alleged  negli- 
gence. As  respects  the  transportation  of  freight  in  bulk  from 
stations  on  one  line  to  those  on  the  other,  the  two  roads  are  opera- 
ted together,  and  it  is  immaterial  whether  such  transportation  by 
connecting  lines  is  carried  on  in  obedience  to  a  statute,  their  com. 
mon-law  daty  as  carriers,  or  by  mutual  agreement ;  neither  com- 
pany is  obliged  to  draw  the  cars  of  the  other  over  its  line,  if  they 
are  unsafe  or  out  of  repair.  Mackin  v.  Railroad  Co.,  135  Mass. 
301 ;  Gottlieb  v.  Railroad  Co.,  100  N.  Y.  469 ;  3  N.  E.  Rep'r,  344. 
It  is,  then,  the  primary  duty  of  the  company  seeking  B\i6h  trans- 
portation to  use  due  diligence  to  provide  cars  reasonably  safe  for 
the  service  contemplated. 

The  rule  above  referred  to,  adopted  by  these  companies,  requir- 
ing the  Northern  Pacific  Railroad  Company  to  inspect  and  repair 
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curs  l>ef ore  tranef er  and  acceptance,  is  a  recoguition  of  this  daty. 
But  ftuoh  daty  is  not  limited  to  the  corporation  as  snch,  but  ex- 
tends to  and  is  owed  to  the  servants,  who  ouist  neoessarily  handle 
the  cars,  and  who  are  exposed  to  danger  arising  from  their  unsafe 
or  defective  condition.  One  may  owe  two  di>tiiict  dnties  in  re- 
speoc  to  the  same  thing  —  one  of  a  special  character  to  one  per- 
son,  growing  out  of  special  relations  to  him ;  and  another  of  a 
general  character,  to  those  who  would  necessarily  be  exposed  to 
rfsk  and  danger  from  the  negligent  discharge  of  such  duty.  1 
Shear.  &  R  Neg.^  §  116;  Bigelow  Oas.  Torts,  614.  Subject  to 
proper  limitations,  Uie  rule  generally  stated  is  that  if  a  reasonable 
man  must  see  that,  if  he  did  not  use  due  care  in  the  circumstances^ 
hd  might  cause  injury  to  the  person  or  property  of  another  enti* 
tied  to  repose  confidence  in  his  diligence,  a  duty  arises  to  use  such 
care.  Smith  Neg.  12,  and  notes ;  Heaven  v.  Pender,  11  Q.  K 
Div.  506.  In  this  last  case,  Winterbottom  v.  Wright,  10  Mees. 
&  W.  109,  and  other  cases  relied  on  by  the  defendant,  are  ex- 
plained and  distinguished.  See,  also,  Pol.  Torts,  449.  We  do 
not  inquire  as  to  the  application  of  the  rule  here  considered  to  in- 
termediate  carriers. 

The  delivery  of  the  car  to  the  servants  of  the  Manitoba  Com- 
pany was  an  aflirmation  that  the  car  was  fit  for  use»  and  the  latter 
were  entitled  to  repoee  confidence  in  the  implied  assurance  that 
such  was  the  fact. 

Undoubtedly,  by  virtue  of  the  relation  of  master  and  servant^ 
the  Manitoba  Company  would  be  liable  to  its  employee  if  it  under- 
took to  use  cars  of  another  company  without  due  inspection,  and 
thev  should  turn  out  to  be  defective  and  unsafe  bv  reason  of  de- 
fects  which  might  be  ascertained  by  a  reasonably  careful  inspection. 
Gottlieb  V.  Railro^  Co.,  supra ;  Fay  v.  Railway  Co.,  30  Minn. 
9S1  ;  15  N.  W.  RepV,  941.  But^  aa  respeeU  the  condition  of 
the  car  at  the  time  it  was  delivered,  the  Manitoba  Company  did 
not  owe  the  duty  ^>f  inspection  and  repair  to  the  Xortheni  Pacific 
Railroad  Ci>ui[viny.  It  might  refuse  to  receive  and  haul  iu  if  not 
in  g^Kn]  ooudiMon,  but  the  primary  duty  to  use  due  diligence  to 
see  th^t  tlte  car  was  then  safe  and  in  suitable  repair  rested  upon 
tho  letter  cv>mpany«  though  the  Manitoba  Company  might  ako  be 
auhject  to  liabilities  and  duties,  in  respect  to  the  car,  growing  out 
of  its  accept2uice«  possession  and  subsequent  use.     And  the  com- 
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pany  owning  the  car  ahonld  be  held  responsible  for  the  conse* 
qaences  of  its  own  wrongful  or  negligent  acts  or  omissions^  not- 
withstanding  ooncnning  negligent  acts  or  omissions  of  the  com* 
pany  receiving  the  car.  The  negligence  of  the  latter  does  not  ex- 
case  or  relieve  the  former  from  liability  for  injuries  resulting  from 
its  negligence.  The  proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which  in  a  natural  and  continuous  sequence,  un- 
broken by  any  new  cause,  produces  that  event,  and  without  which 
that  event  would  not  have  occurred.  1  Shear.  &  K.  Keg.,  §  26. 
And  if  the  original  wrong  only  becomes  injurious  through  some 
distinct  wrongful  act  or  neglect  of  another,  the  last  wrong  is  the 
proximate  cause,  and  the  injury  should  be  imputed  to  the  last 
wrong,  and  not  to  that  which  is  more  remote.  Ip  order  to  relieve 
the  first  wrong-doer,  there  must  intervene  between  him  and  the 
plaintiff  an  independent  responsible  agent,  breaking  the  causal 
connection.  Whart  Neg.,  §  438.  We  do  not  think  such  a  case 
is  here  presented.  The  duty  to  exercise  due  care  in  the  premises 
devolved  on  each  company.  Neither  can  excuse  itself  through 
the  default  of  the  other.  Besides,  in  this  case  the  inspection  by 
the  two  companies  was  substantially  one  transaction,  in  pursuance 
of  a  mutual  arrangement  under  which  it  was  made  jointly  by  the 
two  car  inspectors.  The  case  of  Bartlett  v.  Gas  Co.,  117  Mass. 
538,  is  we  think  clearly  distinguishable.  Burt  v.  Boston,  123 
Mass.  227.  And  Child  v.  Hearn,  L.  B.,  9  Exch.  176,  if  in  point, 
would  hardly  be  accepted  as  authority  on  the  questions  here  in- 
volved. Pol.  Torts,  385.  This  case  also  differs  from  Sawyer  v. 
Eailway  Co.,  38  Minn.  103 ;  35  N.  W.  Rep'r,  671,  in  its  facts. 
There  the  defective  car  did  not  come  into  the  hands  of  the  plain- 
tiff by  the  consent  or  authority  of  the  owner,  but  was  in  the  pos- 
session of  another  company,  the  plaintiff's  master,  who  had  un- 
dertaken to  use  it  in  transporting  freight  on  its  own  road,  after  it 
should  have  been  returned  to  the  company  owning  it. 

2.  The  brake-staff  was  not  permanently  fastened  to  the  car. 
It  consisted  of  an  iron  rod  about  three  feet  long,  with  a  hand 
wheel  attached  to  the  upper  end,  and  used  to  turn  or  apply  the 
brake,  while  the  lower  end  was  dropped  into  a  socket  fixed  to  the 
ear,  and  could  be  lifted  out  at  pleasure.  That  part  of  the  lower 
end  which  entered  the  socket  was  five  or  six  inches  in  length  to 
the  collar,  which  rested  thereon,  and  was  upward  of  an  inch  in 
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diameter,  a  was  neoesearily  subjected  to  a  serere  scrain  in  set- 
ting the  brake,  so  as  to  stop  or  hold  a  loaded  car.  It  is  claimed 
by  the  plaintiff  that  there  was  a  defect  or  crack  near  the  lower 
end  of  the  staff  which  weakened  it,  and  rendered  it  unsafe,  when 
it  was  turned  o^er  to  the  Manitoba  Company,  and  which  caused 
it  to  break  when  the  deceased  was  iu  the  act  of  setting  the  brake, 
and  he  was  in  consequence  suddenly  precipitated  upon  the  track, 
and  fatally  injured.  The  evidence  in  the  case  tends  to  establish 
the  existence  of  such  defect,  and  to  show  that  the  accident  re- 
sulted from  it.  Upon  the  question  of  defendant's  negligence,  the 
court  refused  to  take  the  case  from  the  jury,  and  this  is  assigned 
as  error.  The  car  was  looked  oyer  and  examined  by  the  inspect- 
ors, but  their  attention  was  not  specially  called  to  the  brake-staff, 
nor  was  it  particularly  examined.  Neither  of  them  lifted  it  out 
of  the  socket,  nor  is  there  evidence  of  any  previous  careful  ex- 
amination  of  it.  We  think  the  court  did  not  err  in  refusing  to 
take  the  case  from  the  jury. 

There  was  also  sufficient  to  send  the  case  to  the  jury  upon  the 
question  whether  the  defect  in  the  brake  complaiaed  of  existed  at 
all,  and,  if  so,  whether  it  had  been  there  a  considerable  length  of 
time  before  the  accident,  whether  it  was  discoverable  in  the  exer- 
cise of  reasonable  diligence  by  the  defendant,  and.  finally,  upon 
the  question  of  the  measure  of  diligence  used.  One  of  the  plain- 
tiff's witnesses,  who  had  examined  the  staff  soon  after  it  was 
broken,  testified  that  there  was  an  old  fracture  extending  over 
one-third  the  way  across  it,  and  that  the  new  fracture  was  a  con- 
tinuation of  the  old.  This  alleged  defect  was  just  below  the  col- 
lar, and  inside  the  socket.  It  was  the  duty  of  the  defendant  to 
exercise  reasonable  diligence  in  the  examination  and  supervision 
of  such  appliances,  which,  being  in  constant  use,  are  liable  to  get 
out  of  repair,  and  the  measure  of  care  and  diligence  must  be  pro- 
portioned to  the  risk  and  danger  to  be  apprehended  ;  and  if  the 
safety  of  an  employe  depended  npon  the  strength  and  soundness 
of  that  portion  of  the  brake-staff  in  question  here  it  was  the  duty 
of  the  company  to  use  reasonable  diligence  to  make  and  keep  it 
safe,  and  to  this  end  tlve  ins^pection  should  have  been  seasonable 
and  adequate,  and  shonid  have  extended  to  that  portion  thereof 
which  rested  in  the  socket.  We  are  unable  to  say  that  the  evi- 
dence did  not  warrant  the  jury  in  finding  that,  Uy  the  exercise  of 
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Teafionable  care,  the  defect  might  not  have  been  seasonablj  dia- 
covered  and  repaired,  and  think  that  this  questiony  which  is  per- 
haps left  most  in  doubt  of  anj  in  the  case,  was  properly  submitted 
to  the  jury. 

The  evidence  does  not  conclusively  establish  contributory  neg- 
ligence on  the  part  of  the  deceased.  It  is  not  necessary  to  review 
it.  It  is  enough  to  say  that  this  question,  if  raised  at  all  by  the 
evidence,  was  for  the  jury. 

It  is  also  urged  that  the  court  erred  in  admitting  the  testimony 
of  the  witness  Collier  in  respect  to  the  character  of  the  fracture 
in  the  staff,  on  the  ground  diat  no  proper  foundation  had  been 
laid  for  his  testimony.  The  witness  had  examined  the  broken 
pieces  of  the  rod  after  the  accident,  and  testified  as  to  their 
appearance,  and  stated  that  he  had  been  in  the  hardware  busi* 
ness,  and  "knew  the  difference  between  an  old  break  and  a 
new  one."  He  was  thereupon  permitted  to  testify  in  respect  to 
the  character  of  this  "  break,"  that  in  his  judgment  it  was  an  old 
fracture.  There  was  no  abuse  of  discretion  or  legal  error  in  allow- 
ing the  witness  to  testify.  There  was  some  foundation,  at  least, 
for  his  opinion,  and  its  value  might  be  further  tested,  as  it  was, 
by  cros&^xamination.  The  case  was  fairly  tried,  and  was  submit- 
ted to  the  jury  under  dear,  careful  and  impartial  instructions. 
Upon  a  full  examination  of  the  entire  record,  in  connection  with 
the  points  raised  by  appellant,  we  do  not  feel  warranted  in  over- 
ruling the  decision  of  the  trial  court  refusing  a  new  trial.  Jadg- 
ment  aflSrmed.  * 

Balboad  oompuiiM  —  aooident  to  mosfkyy  —  duty  and  liability  of  oon- 
pany  raoaMng  and  nalng  a  foraign  oar.  —  It  la  the  datj  of  a  ndlioad  company 
to  inapeet  a  fieight-ear,  and  to  see  that  it  la  reasonably  fit  for  aervioe  before  it 
is  received  from  another  company,  and,  in  the  event  that  a  freight-car  is  re- 
ceived with  a  brake-beam  in  anch  a  defective  condition  that  a  brakeman,  whose 
*dDty  it  ia  to  couple  the  foreign  car  with  thoae  oaed  by  the  company  receiving 
it,  is  injured  in  hia  attempt  to  make  anch  conpliog,  and  the  brakeman  lias  no 
knowledge  of  the  condition  of  anch  brake-beam,  and  its  condition  cannot  be 
readily  aeen,  the  company  that  employs  him  and  received  such  car  in  a  defect- 
ive condition  is  liable  for  such  injury.  Miaaouri  Pac  Ry.  Co.  v.  Barber,  44 
Eans.  612;  24  Pac.  Rep'r,  909.  The  following  cases  also  support  the  proposi- 
tion that  a  railroad  company,  which  negligently  receives  and  uses  a  foreign  car 
that  ia  in  a  defective  condition,  will  be  liable  to  an  employe  who,  having  no 
knowledge  of  the  defect,  is  injured  thereby.  International,  etc.,  R.  Co.  v. 
Eeman,  78  Tex.  294;    14  S.  W.  Rep'r,  668;   Bonar  v.  Louisiana,  etc.,  R.  Go., 

•  Beported  in  48  N.  W.  Bep'r,  1579. 
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43  Lft.  Ann.  088;  8  So.  Rep'r.  478;  MiMoari  Pac  By.  Go.  ▼.  White,  76  Tex. 
102;  18  S.  W.  Bep'r,  66;  Texas  &  Pftc  Ry.  Co.  t.  O'FeU,  78  Tex.  486.  It  is 
the  duty  of  the  company  to  aaoertain  the  defect  if  it  can  do  bo  hy  the  exerdse 
of  reasonable  care,  and  then  to  decline  to  receive  the  car,  or  to  remedy  the  de- 
fect, or  to  specially  cantion  its  employes  in  regard  to  the  use  of  the  car.  Ibid. 
The  employe  will  not  be  deemed  goilty  of  oontribntory  negligence  in  using  the 
defective  car,  unless  he  is  aware  of  the  defect  or  it  is  of  snch  a  ehaiacter  that 
he  ooght  to  have  observed  it.    Ibid. 
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(Supreme  Comt  of  Alabaem,  April  80^  18S1.) 

1.  Railroad  coicpakiss.  Injury  to  brakbmaw  bt  fbojsctino  bock, 
Plbadiko.  In  an  action  by  a  brakeman  against  a  railway  company  for  negli« 
gence  in  allowing  a  rock  to  project  too  far  in  one  of  its  cats,  an  allegation  that 
plaintiff  was  injored  becaose  defendant  allowed  its  road- way  to  become  eo 
**  greatly  out  of  repair,  unsafe  and  dangerous"  that  "  by  reason  thereof  the 
plaintiff,  while  in  the  performance  of  his  duties  as  *  *  *  brakeman,  was 
violently  struck  againet  a  projecting  rock/'  sufficiently  stated  the  defect  relied 
upon. 

2.  A  count  soiBclentlyaUeging  such  negligence  was  not  demurrable,  because 
it  also  purported,  but  failed,  to  charge  negligence  on  the  part  of  the  conductor 
In  ordering  plaintiff  to  ascend  to  the  top  of  the  train  at  the  point  of  the  defect, 
since  the  company  was  liable  without  the  concurring  negligence  of  the 
conductor. 

8.  Duty  of  gompakt  as  to  obstructiokb  nbab  track.  Where  it  is  cus- 
tomary for  brakemen  in  the  performance  of  their  duties  to  sscend  and  descend 
from  the  tops  of  cars  by  side-lsdders,  while  the  train  is  in  motion,  the  com* 
pany  is  bound  to  maintain  its  road-way  free  from  projections  which  endanger 
them  while  so  doing. 

4.  Contributory  vBOueBNCB.  Whbthkr  knowlrdgb  ov  dbvect  pre- 
«UMBi>.  A  trainman  who  has  no  functions  to  perform  in  keeping  the  road- 
way in  repair  is  not  presumed  to  have  knowledge  of  audi  defect,  when  it  has 
never  been  imparted  to  him,  but  has  a  right  to  assume  that  the  road-way  is 
in  all  respects  safe  and  sufllciettt  for  the  discharge  of  liis  duties. 

6.  Buuis  OF  coMPAJf  T.  Effrct  whbx  not  knowh  to  bmflotk.  Although* 
two  rules  of  the  company,  in  a  book  containing  five  hundred  rules,  required  the 
constant  presence  of  brakemen  at  the  brakes  on  top  of  the  train,  a  brakeman 
who,  in  accordance  with  usage  and  with  the  conductor's  sanction,  remained  in 
Umi  caboose  a  part  of  the  time  during  inclement  weather,  and  who  was  injured 
while  ascending  to  hid  post  of  duty  in  accordance  with  the  conductor's  order, 
was  not  negligent  when  there  was  no  evidence  that  he  was  ever  required  to 
learn  such  rules,  or  did  in  fact  know  of  them. 

6.  It  was  harmless  error  to  charge  that  the  brakeman  was  not  negligent  in 
disregarding  known  rules  of  the  company  if  the  conductor  assented  thereto^ 
when  the  evidence  showed  the  brakeman*B  ignorance  of  such  rules. 
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7.  EnacT  or  dbult  nt  nacornra  osdkb  or  ooBBocroR  to  oo  to 
TOP  ov  TRAIN.  Where  there  ia  eTidenoe  tendhig  to  show  that,  if  sach  oid^ 
had  been  ezeeated  on  the  instant,  the  accident  mi|^t  not  haTo  oecnmd,  tefl* 
nre  to  so  exeente  it  is  not  nflfligenee  on  the  biakeman'a  pait  when  he  delajed 
only  a  moment  or  two  to  pot  on  his  OTerooai  and  gloTes,  the  weather  b^ng 
indement. 

&  GujiTHUiDTQET  HSOuoncB.  BoBDn  OT  nuKV.  The  harden  of 
proving  eontiibntoiy  nefl^igenoe  is  on  defendant. 

APPEAL  from  citj  oourt  of  BinniDgbam,  H.  A.  Shaipe, 
judge. 
This  action  was  brought  bj  Thomas  F.  Dayi%  against  the 
Georgia  Pacific  Bailwaj  Companj,  to  recover  damages  for  per- 
sonal injuries  allied  to  have  been  sustained  by  the  negligence  of 
il^e  defendant  in  allowing  a  rock  to  project  too  far  in  one  of  the 
cuts  on  its  road-waj.  There  were  two  counts  in  the  complaint, 
and  to  each  of  these  counts  the  defendant  demurred^  and  its  de- 
murrer was  overruled  by  the  court.  Upon  the  evidence  as  ad- 
duced the  court  gave  the  following  charge  in  writing  at  the  re- 
quest of  the  plaintiff:  ^^(10)  The  conductor,  Edmonds,  was 
charged  with  the  administration  of  the  company's  rules  while 
running  the  train,  and  his  assent  that  a  brakeman  should  vary 
from  such  rales  was  the  assent  of  the  company,  and  the  plaintiff 
was  not  guilty  of  contributory  negligence  in  so  varying  from  it" 
The  defendant  duly  excepted  to  this  charge,  and  also  reserved 
separate  exceptions  to  the  refusal  of  the  court  to  give  the  follow- 
ing charges,  requested  by  it  in  writing:  "(25)  The  burden  is 
on  the  plaintiff  to  establish  to  your  satisfaction  by  the  evidence 
every  material  allegation  of  his  complaint,  and  every  material 
fact  upon  which  his  right  of  recovery  depends ;  and  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  would  not  have  been 
injured  if  he  had  been  on  top  of  the  train  when  it  entered  the  cut, 
and  if  the  evidence  leaves  your  minds  in  doubt  as  to  whether  or 
.  not  he  was  ordered  out  on  top  of  the  train  before  it  entered  the 
cut,  yoQ  should  find  for  the  defendant."  "  (28)  The  burden  of 
proof  is  on  the  plaintiff  to  establish  by  a  preponderance  of  theevi- 
dence  that  he  was  at  his  post  of  duty  when  he  was  injured  ;  and 
if  the  testimony  upon  this  point  is  equally  balanced,  or  prepon- 
derates in  favor  of  the  defendant,  your  verdict  should  be  for 
the  defendant."  From  a  judgment  for  plaintiff  defendant 
appeals. 
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Jamet  WeatherUy   for  appellaiit     White  dk  Home  for  ap- 
pdke. 

McClkllah,  J.  The  objection  taken  bj'the  demmrer  to  the 
fijvt  oonnt  of  the  complaint  as  amended  is,  that  it  does  not  auffi- 
cientlj  specify  the  defect  in  defendant's  road-waj  which  cansed 
the  injury  compkined  of.  The  averment  in  this  regard  is  that 
^  the  defendant,  by  its  neglect  and  want  of  care,  allowed  its  road- 
way to  be  and  become  greatly  ont  of  repair,  nnsafe  and  danger- 
ous, *  *  *  and  by  reason  thereof  the  plaintiff,  while  in  said 
employ  [as  a  brakeman],  and  in  the  performance  of  his  dnties  as 
soch  brakeman,  was  violently  stmck  against  a  projecting  rock," 
and  thereby  suffered  the  injuries  on  account  of  which  he  sues. 
It  would  require  a  good  deal  of  ingenuity  to  draw  from  these 
facts  aoy  other  conclusion  or  reach  any  other  result  as  to  the 
meaning  of  these  averments,  than  that  the  defect  in  the  road-way 
consiBted  in  the  projection  of  a  rock  aproaching  so  nearly  to  pass- 
ing cars  as  to  strike  brakemen  while  in  the  discharge  of  their 
ordinary  duties  as  such.  This  is  that  certainty  to  a  common  in- 
'  tent  required  in  pleading,  and  is  a  suflSciently  specific  averment 
of  the  defect  counted  on. 

2.  The  n^ligence  laid  in  the  second  count  of  the  complaint  is 
twofold.  It  allies  negligence  of  the  conductor  in  ordering 
plaintiff  to  ascend  to  the  top  of  the  train  at  the  point  of  the  de- 
fect, and  also  the  n^ligence  of  the  defendant  itself  because  of 
the  existence  of  the  defect  —  the  perilous  projection  of  the  stone 
and  in  effect,  that  the  defect  arose  from  defendant's  negligence. 
'  It  is  clear  that  the  n^ligence  of  the  conductor  was  dependent 
upon  and  resulted  from  the  negligence  of  the  company,  fiat  for 
the  defect  due  to  a  want  of  care  of  the  defendant  the  conductor's 
act  could  not  have  been  a  negligent  one.  With  the  defect  the 
defendant  was  liable,  with  or  without  concurring  negligence  on 
the  part  of  the  conductor.  Without  the  defect,  the  conductor 
could  not  have  been  negligent,  or  had  he  been,  no  injury  would 
have  resulted.  And  the  allegation  of  the  conductor's  negligence 
concurring  with  that  of  the  defendant,  may  be  entirely  disre- 
garded. It  may  be  granted,  indeed,  that  this  count  fails  to 
charge  any  neerligence  on  the  part  of  the  conductor  for  which  the 
company  would  be  responsible,  yet,  charging  as  it  does  action* 
able  negligence  and   resulting  injury  against  the  corporation^ 
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the  latter  would  none  the  lees,  by  reason  of  the  abortive  aver- 
ments as  to  the  conductor's  want  of  care,  still  be  liable  for  the  in- 
juries suffered  through  its  own  negligence.  Railway  Co.  v.  Cum- 
mings,  106  U.  S.  700  ;  1  Sup.  Ct.  Rep'r,  493  ;  Booth  v.  Railway 
Co.,  73  N.  Y.  38 ;  Stetler  v.  Railway  Co.,  46  Wis.  497;  Paul- 
mier  v.  Railroad  Co.,  34  N.  J.  Law,  157.  The  first  assignment 
of  demurrer  to  this  count  is  a  ''  speaking  "  demurrer.  It  allegdb 
that  the  only  negligence  counted  on  is  that  of  the  conductor  in 
giving  the  order.  This^  in  our  opinion,  as  we  have  said,  is  not 
the  case ;  and  the  remaining  grounds  of  demurrer,  which  pro- 
ceed  upon  this  erroneous  interpretation  of  the  count,  must  fall 
with  it.  The  objection  taken  to  the  count  because  of  the  gener- 
ality of  its  averments  of  negligence  is  untenable.  Namerons 
adjudications  of  this  court  support  the  view  that  under  our  sys- 
tem of  pleading  very  general  averments,  little  short,  indeed,  of 
mere  conclusions  of  a  want  of  care  and  consequent  injury,  leaving 
out  the  facts  which  constitute  and  go  to  prove  negligence,  meet 
all  requirements  of  the  law.  Railroad  Co.  v.  Thompson,  62  Ala. 
494,  500 ;  Leach  v.  Bush,  57  Ala.  145 ;  Railroad  Co.  v,  Cren- 
shaw, 65  Ala.  567 ;  Railroad  Co.  y.  Bees,  82  Ala.  340 ;  2  South. 
Rep'r,  752 ;  Railroad  Co.  v.  Jones,  83  Ala.  376 ;  3  South.  Rep'r, 
902;  Railway  Co.  v.  Sistrunk,  85  Ala.  352;  5  South.  Rep'r,  69 ; 
Railway  Co.  v.  Lazarus,  88  Ala.  453 ;  6  Sputh.  Rep'r,  877  ;  Rafl- 
road  Co.  v.  Watson,  90  Ala.  41 ;  7  South.  Rep'r,  813. 

3.  The  stone  which  collided  with  the  person  of  the  plaintiff  did 
not  project  suflSciently  from  the  wall  of  the  cut  to  touch  passing 
cars,  though  approached  so  nearly  to  them  as  to  greatly  endanger 
employes  who  should  at  the  moment  of  passing  that  point  be  in 
the  act  of  ascending  or  descending  to  or  from  the  top  of  the  train 
by  means  of  ladders  going  up  on  the  outside  of  cars  or  caboose. 
It  is  common  knowledge  that  this  is  the  usual,  if  not  the  uni- 
versal, method  of  reaching  the  roof  of  freight  trains.  It  may 
also  be  said  to  be  common  knowledge  that  employes  use  this 
means  of  ascent  and  descent  while  the  train  is  in  motion,  and 
generally  while  it  is  on  its  way.  The  evidence  in  this  case  on 
the  part  of  both  plaintiff  and  defendant's  witnesses  tends  to  show 
that  it  was  a  custom  on  defendant's  freight  trains  generally,  as 
well  as  this  particular  one,  for  brakemen  during  the  intervals 
when  their  services  were  not  needed  at  the  brakes,  and  especially 
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in  inclement  weather,  snch  at  preTaOed  on  the  occasion  in  ques- 
tion, to  pass  to  and  from  the  caboose  over  the  sides  of  tiie  cars 
and  along  these  ladders.  The  evidence  further  goes  to  show  that 
condnctors  made  no  objection  to  this  practice,  and  that  it  was  the 
cnstom  of  the  conductor  of  this  train  to  order  a  brakeman  out  to 
the  caboose  about  the  place  where  plaintiff  was  ordered  out  by 
him  on  this  occasion.  In  view  of  the  exigencies  of  the  service 
involving  the  use  of  ladders  on  the  sides  of  cars  by  employes,  and 
this  while  the  train  is  in  motion,  and  in  view  of  the  custom  of  re- 
sorting to  such  use,  which  the  evidence  here  goes  to  show,  we  do 
not  hesitate  to  affirm  that  it  was  the  part  of  ordinary  care  <m  the 
part  of  the  defendant — assuming,  as  the  jury  might  have  found, 
the  truth  of  this  testimony — to  construct  and  maintain  its  road- 
way so  as  not  only  to  admit  of  the  safe  passage  of  its  cars,  but 
also  free  from  any  projection  or  obstruction  which  would  endanger 
the  persons  of  employes  in  the  use  of  these  side  ladders  while  the 
train  is  proceeding  on  its  way,  and  that  the  defendant's  failure  in 
this  r^^rd  rendered  it  liable  to  the  plaintiff  for  any  damages  re- 
sulting to  him  from  such  failure  unless  his  own  negligence  proxi- 
mately contributed  thereto.  Reams  v.  Bailroad  Co.  (Iowa),  34: 
N.  W.  KepV,  831 ;  Raibx)ad  Co.  v.  Welch,  53  ID.  183 ;  Raibx)ad 
Co.  V.  Russell,  91  111.  898 ;  Railroad  Co.  v.  Johnson  (111.),  4  N. 
E.  RepV,  381  ;  Clark  v.  Railroad  Co.,  88  Minn.  138 ;  9  N.  W. 
Rep'r,  581 ;  Johnston  v.  Railroad  Co.  (Minn.),  44  N.  W.  Rep'r, 
884 ;  Railroad  Co.  v.  Irwin,  37  Kans.  701 ;  16  Pac  Rep'r,  146 ; 
Railroad  Co.  v.  Swett,  45  Dl.  197. 

4.  But  it  is  insisted  that  conceding  defendant's  n^ligence  in 
the  premises,  the  plaintiff  must  be  held  to  a  knowledge  of  the 
defect  from  which  the  injury  resulted  in  such  sort  that  his  actual 
ignorance  thereof,  and  consequent  exposure  to  the  dangers  in- 
cident to  it,  was  negligence  on  his  part,  which  so  contributed  to 
the  disaster  as  to  deprive  him  of  any  right  of  recovery  therefor. 
We  cannot  sabscribe  to  this  doctrine.  Trainmen,  having  no 
functions  to  perform  in  respect  of  the  construction  and  mainte- 
nance of  the  road-way,  have  a  right  to  assume  its  adaptation  and 
sufficiency  in  all  respects  to  a  safe  discharge  of  their  duties  in 
another  and  distinct  branch  of  the  general  service,  and  are  not 
held  to  a  knowledge,  which  has  never  in  point  of  fact  been  im- 
parted to  them,  of  defects  and  dangerous  conditions  in  the  cul- 
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verts,  bridges,  tracks,  emb&nkments,  road-bed,  cats,  and  tannels 
of  the  railway  company,  or  of  the  dangeroos  nature  of  adjacent 
stroctures  erected  or  permitted  by  the  company.  The  duty  of 
the  company  to  this  class  of  its  employes  is  to  provide  a  road-way 
in  all  respects  reasonably  safe  for  the  running  of  its  trains  and  the 
performance  of  the  functions  imposed  upon  them  by  the  exigencies 
of  the  service,  and  they  liave  a  right  to  assume,  without  inquiry 
or  investigation,  that  this  duty  has  been  discharged.  The  &nne 
of  inquiry  or  investigation  is  not  upon  them.  If,  as  matter  of 
fact,  they  know  of  unsafe  conditions  in  any  of  these  particulars, 
and  continue  in  the  service  after  the  lapse  of  a  reasonable  time 
for  the  defects  to  be  remedied  or  removed,  they  assume  this  ad- 
ditional risk,  though  originaQy  not  incident  to  their  employment; 
but  not  otherwise.  Myers  v.  Iron  Co.  (Mass.),  32  N.  E.  Bep'r, 
631 ;  Scanlon  v.  Eaih-oad  Co.  (Mass.),  18  N.  E.  Rep'r,  209 ;  Pid-v 
cock  V.  Railway  Co.  (Utah),  19  Pac  Rep'r,  191 ;  White  v.  Wor- 
sted  Co.,  144  Mass.  276 ;  11  N.  E.  Eep'r,  75 ;  Hulehan  v.  Raikoad 
Co.  (Wis.),  17  N.  W.  Eep'r,  17 ;  Soeder  v.  Railway  Co.,  100 
Mo.  678  ;  13  8.  W.  Rep'r,  714 ;  Faren  v.  Sellers  (La.),  3  South. 
Rep'r,  863 ;  Railroad  Co.  v.  Hall,  87  Ala.  708 ;  6  South.  Rep'r, 
277 ;  Wuotilla  v.  Lumber  Co.,  37  Minn.  163 ;  88  N.  W.  Rep'r, 
651. 

5.  Certain  rules  of  the  company  were  adduced  in  evidence  in 
its  behalf.  They  require  brakemen  to  "  be  constantly  on  the 
alert,  observe  carefully  the  engine-man's  signals,  and  never,  un- 
der any  circumstances,  sleep  at  their  posts ; "  and  that  they  ^  must 
not  leave  their  brakes  while  the  train  is  in  motion,  nor  take  any 
other  position  on  the  train  than  that  assigned  them  by  the  con- 
ductor." These  rules  were  two  of  five  hundred  printed  in  a  book 
of  one  hundred  and  twenty-nine  pages,  and  intended  for  the  regu- 
lation of  all  branches  of  the  business  carried  on  by  the  defend* 
ant.  There  is  no  evidence  that  plaintiff  was  ever  required  to 
acquaint  himself  with  these  rules,  or  did  in  fact  know  of  them, 
or  what  they  contained.  His  own  testimony  that  he  had  no 
notice  of  them  is  nowhere  controverted.  These  rules  can  perform 
no  oflSce  in  the  case  by  way  of  determining  tlie  rights  and  duties 
of  the  plaintiff,  except  possibly  in  going  to  show  that  plaintiff^s 
services  were  to  be  rendered  at  the  brakes  on  top  of  the  cars  when 
his  services  were  required,  while  the  train  was  in  motion,  and  thia 
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is  fally  shown  by  his  own  and  other  anoontroverted  testimony ; 
and  they  might  have  been  excluded  from  the  jary,  except,  per- 
haps, for  this  limited  purpose.  Having  been  admitted,  they  can- 
not be  looked  to  beyond  this,  and  certainly  not  for  the  purpose 
of  imputing  negligence  to  the  plainti£E  because  of  conduct  on  his 
part  at  variance  with  that  which  they  prescribe.  Raihroad  Co.  v. 
Flunkett,  2  Amer.  &  Eng.  R.  Cas.  127 ;  Carroll  v.  Railroad  Co. 
(Ga.),  10  S.  E.  Rep'r,  163 ;  Railway  Co.  v.  Clem,  80  Ga.  534, 
540,  541 ;  7  S.  E.  Rep'r,  84. 

6.  Leaving  out  of  view  so  much  of  these  rules  as  requires  that 
brakemen  shall  remain  at  the  brakes  constantly  while  the  train  is 
in  motion,  we  have,  in  one  aspect  of  the  evidence,  the  following 
case:  The  duties  undertaken  by  the  plaintiff  in  respect  of  a 
moving  train  were  to  be  performed,  as  occasion  might  require,  on 
the  top  of  the  train.  There  were  intervals,  as  we  have  seen,  of 
greater  or  less  duration,  depending  upon  the  recurrence  of  grades, 
the  distances  between  stations  at  which  stops  were  to  be  made, 
etc.,  daring  which,  ordinarily,  he  had  no  duties  to  perform  at  the 
brakes.  It  was  a  custom,  as  we  have  before  shown,  obtaining 
upon  defendant's  freight  trains  generally,  and  on  this  one,  tot 
brakemen  to  pass  such  intervals  in  the  caboose,  especially  in  such 
weather  as  prevailed  at  the  time  of  this  occurrence,  and  to  go 
thence  to  their  posts  of  duty,  as  ordered  by  the  conductor,  or  as 
occasion  required.  This  usage  of  the  service  was  known  to  the 
conductor  in  this  instance,  and  was  sanctioned  and  acted  on  by 
him  in  so  far  as  the  absence  of  all  objection  on  his  part  to  the 
presence  of  brakemen  in  the  caboose,  and  all  effort  on  his  part  to 
enforce  a  contrary  rule,  if  such  existed  and  was  known  to  him, 
and  in  so  far  as  his  dealing  with  the  brakemen  in  apparent  re- 
cognition of  their  right  to  be  there,  amounted  to  sanction  and 
action  upon  the  custom.  The  plaintiff  had  been  only  for  a  short 
time  in  the  service,  and  had  never  been  advised  that  this  usage 
was  violative  of  any  rule  of  the  company  or  any  duty  he  owed  it 
in  the  premises.  On  the  occasion  in  question  he  had  been,  in 
accordance  with  the  usage,  for  some  time  in  the  caboose  with,  and 
without  objection  on  the  part  of,  the  condnctor  ;  and  was  injured 
while  goins:  thence  to  his  post  of  duty  in  obedience  to  an  order 
of  the  conductor,  which  it  was  his  daty  to  obey.  This  order  was 
given,  the  condnctor  says,  in  accordance  with  a  rule  of  his  ^^  to 
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order  a  man  out "  at  that  point  to  tighten  the  brakes  wita  refer- 
ence to  a  down  grade  they  were  approaching,  to  the  end,  it  seems, 
that  the  train  might  be  kept  well  in  hand  with  a  view  of  stopping 
it  at  a  station  two  miles  beyond,  where  this  train  generally,  bnt 
not  always,  had  occasion  to  stop.  On  these  facts  —  the  custom 
participated  in  and  acted  upon  by  the  conductor,  the  ignorance 
on  the  part  of  the  plaintiff  of  a  rule  to  the  contrary,  injury  re- 
t5eived  while  obeying  an  order  which  it  was  plaintiff^s  duty  to 
obey,  and  the  necessity  for  which  cannot  be  ascribed  to  any  mis- 
conduct of  his  —  the  authorities  are  full  to  the  proposition  that  no 
negligence  can  be  imputed  to  the  plaintiff,  even  though  a  rule  to 
the  contrary  of  this  usage  did  exist  and  was  known  to  the  con- 
dactor ;  and  some  of  them  go  the  length  of  holding  that  negli- 
gence could  not  be  predicated  even  of  plaintiff's  knowledge  of  the 
rule  when  considered  in  connection  with  the  custom  of  its  non- 
enforcement,  such  as  is  disclosed  here.  Be  that  as  it  may,  we 
are  clear  in  the  Qonclusion  that  the  fact  of  plaintiff's  being  in  the 
i^boose,  and  the  consequent  necessity  of  his  exposure  to  the 
peril  from  which  the  injury  resulted  in  reaching  his  post  of  duty, 
do  not  import  negligence  on  his  part,  and  would  not  avail  to  de- 
feat recovery  by  him  if  the  jury  found  the  facts  to  be  in  accord- 
ance with  the  tendencies  of  the  evidence  wc  have  been  consider- 
ing. Authorities  supra ;  Fay  v.  Railroad  Co.  (Minn.),  15  N.  W. 
Eep'r,  241 ;  Barry  v.  Railroad  Co.,  98  Mo.  62 ;  11  S.  W.  Rep'r, 
508 ;  Railway  Co.  v.  Springsteen,  41  Kans.  724 ;  21  Pac.  Rep'r, 
774;  Durbin  v.  Navigation  Co.  (Or.),  11  Amer.  St.  Rep.  786, 
note ;  17  Pac.  Rep'r,  5 ;  Railroad  Co.  v.  Kier,  41  Kans.  661 ;  21 
Pac.  Rep'r,  770  ;  Sprong  v.  Railroad  Co.,  58  N.  Y.  56 ;  Raflroad 
Co.  V.  Chasteen,  88  Ala.  591 ;  7  South.  Rep'r,  94. 

7.  There  is  some  evidence  in  the  record  going  to  show  that, 
had  the  plaintiff  obeyed  the  order  upon  the  instant  of  its  delivery, 
he  might  have  reached  the  roof  before  the  car  came  opposite  ^tbe 
projecting  rock,  and  thus  have  escaped  the  injuiy.  The  delay  in 
executing  the  order,  however,  seems  from  the  evidence  most  fa- 
vorable to  the  defendant  to  have  been  only  for  a  moment  or  two, 
and  for  the  purpose  of  putting  on  his  overcoat  and  gloves  —  pre- 
cautions rendered  necessary  by  the  inclemency  of  the  weather. 
We  do  not  think  so  brief  a  delay  for  so  reasonable  a  purpose  can 

be  contorted  into  a  want  of  diligence  on  the  part  of  the  plaintiff 
VOL.  IV. — 48 
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amouoting  to  contributorj  negligence.  What  we  b$ve  said  will 
fiafflce  to  determine  against  the  appellant  all  the  assign  tnents  of 
error^  and  all  the  ezceptioas  nnderljing  assignments,  which  pro- 
ceed severally  on  the  assamptions  (1)  that  the  projection  of  the 
stone  toward  the  road-waj  did  not  imply  negligence  on  the  part 
of  the  defendant  unless  it  extended  safficiently  to  endanger  pass- 
ing cars ;  (2)  that  it  was  incumbent  upon  the  plaintiff  to  know  of 
the  defect  which  caused  the  injury,  and  ignorance  on  his  part  was 
negligence  which  would  defeat  his  right  of  action ;  (3)  that  plain- 
tiff was  guilty  of  contributory  negligence,  under  all  aspects  of  the 
evidence,  in  being  on  the  side  of  the  car  when  hd  was  stricken  by 
the  stone,  in  that  it  was  his  duty  to  have  been  at  that  time  on  top 
of  the  train ;  and  (4)  that  plaintiff  was  guilty  of  contributory 
negligence  in  failing  to  obey  the  order  of  the  conductor  upon  the 
instant  of  its  deliveiy.  Our  condusions  in  these  respects  dispose 
of  the  exceptions  reserved  to  the  giving  of  charges  1,  2,  8,  5,  6, 
9, 10  and  11  at  the  instance  of  the  plaintiff ;  an4  to  the  action  of 
the  court  in  refusing  to  give  charges  1,  2,  3,  5,  6,  7,  8, 16, 19,  32, 
24  and  28,  requested  by  the  defendant. 

8.  The  tenth  instruction  of  plaintiff's  series,  as  perhaps  one  or 
two  others,  is  faulty,  if  disassociated  with  the  evidence,  in  that  it 
would  acquit  a  brakeman  of  negligence  in  violating  a  known  rule 
of  the  company,  made  for  his  guidance,  and.  by  the  supreme 
authority  in  the  premises,  merely  because  of  the  conductor's  as- 
senting to  such  violation.  We  do  not  understand  this  to  be  the 
law,  though  there  are  cases  which  go  far  in  that  direction.  But 
this  infirmity  is  relieved  by  referring  the  charge  to  the  evidence 
which  negatives  plaintiff's  knowledge  of  the  existence  of  such  rule. 

9.  Charges  25  and  28,  requested  by  defendant,  were  well  re- 
fused upon  the  further  ground  that  they  misplace  the  burden  of 
proof  as  to  contributory  negligence.  The  onus  in  this  regard  is 
in  all  cases  on  the  defendant,  though  plaintiff's  evidence  some- 
times relieves  from  the  necessity  of  discharging  it.  Railway  Co. 
V.  Bradford,  86  Ala.  674;  6  South.  Rep'r,  90;  Railway  Co.  v. 
Calderwood,  89  Ala.  247  ;  7  South.  Rep'r,  360. 

10.  There  was  no  evidence  in  the  case  that  the  conductor  knew 
of  the  defect  in  the  road-way  which^caused  the  injury  counted  on. 
The  negligence  charged  against  him  in  respect  to  ordering  the 
plaintiff  out  at  that  point  must  result,  if  at  all,  from  the  imputa- 
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tion  of  SDch  knowledge  to  him  as  matter  of  law  from  the  rela- 
tioDs  he  SQstained  to  the  defendant  on  the  one  hand  and  the  plain- 
tiff on  the  other.  The  trial  court  in  its  general  charge,  and  in  its 
refusals  of  several  chaises  requested  by  the  defendant  (Nos.  4, 
9  and  23),  proceeded  on  the  theory  that  a  conductor,  while  in 
control  of  a  train  ont  on  the  road,  is  in  some  sort  in  the  shoes  of 
the  company,  and  a  vice-principal,  to  whom  the  law  will  impute 
a  knowledge  of  all  facts  as  to  the  road-way,  etc,  which  are  known 
or  ought  to  be  known  to  the  company  itself ;  and  there  are  not  a 
few  well-considered  adjudications  which  so  hold.  Railroad  Co.  v. 
Stevens,  20  Ohio,  415 ;  Railway  Co.  v.  Keary,  3  Ohio  St  201 ; 
Railroad  Co.  v.  Collins,  2  Duv.  114;  Ayers  v.  Railroad  Co.,  84 
Va.  679;  5  8.  E.  Rep'r,  682 ;  RaUroad  Co.  v.  Rose,  1 12  U.  S.  377; 
6  Sup.  Ot.  Rep'r,  184.  But  onr  own  cases,  and  perhaps  the 
weight  of  authority  generally,  support  the  contrary  view ;  at  least 
to  the  extent  of  holding  that,  without  regard  to  grade  or  rank, 
and  whether  the  element  of  personal  control  enters  into  the  con- 
sideration or  not,  all  who  are  servants  of  a  common  master,  en- 
gaged in  the  same  general  business,  subject  to  the  same  general 
control,  and  are  paid  out  of  a  common  fund,  are  fellow- servants 
in  respect  to  all  acts  done  in  the  common  service,  unless  the  duty 
performed  by  them  be  such  as  properly  belongs  to  the  master  as 
such,  and  in  which  case  they  take  the  place  of  the  master ;  and 
he  is  chargeable  with  their  acts  as  if  performed  by  him  person- 
ally, with  all  the  knowledge  in  the  preuiises  which  the  law  im- 
putes to  him.  McKinney  Fel.  Serv.,  p.  53,  §  23  ;  Railroad  Co.  v. 
Waller,  48  Ala.  459 ;  Railroad  Co.  v.  Smith,  59  Ala.  245  ;  Tyson 
V.  Railroad  Co.,  61  Ala.  554 ;  Smoot  v.  Railroad  Co.,  67  Ala.  13. 
It  may  be  that  some  of  onr  cases  —  that  of  Railroad  Co.  v.  Smith, 
snpra,  for  instance^— have  gone  to  the  extremest  verge  of  sound- 
ness in  applying  the  doctrine  of  fellow- servants  to  the  exemption 
of  the  employer  from  liability  ;  but  we  apprehend  it  would  be  a 
more  radical  departure  in  the  opposite  direction  from  what  may 
be  considered  the  established  rule  in  onr  jurisprudence,  to  hold 
that  a  conductor  in  the  control  of  a  train  is  exercising  the  func- 
tions of  the  master  in  giving  ordinary  directions  and  orders  in  the 
management  and  running  of  the  train,  so  as  to  be  chargeable  with 
a  knowledge  of  every  fact  in  relation  thereto  which  is  known,  or 
of  which  the  law  imputes  a  knowledgfi,  to  the  master. 
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11.  It  seems  to  us,  hoire^er,  that  a  decision  of  that  question  is 
not  necessary  to  a  correct  determination  of  this  appeal.  The 
negligence  imputed  to  the  eoiidnctor  in  the  second  count  of  the 
complaint,  and  which  the  rulings  of  the  court  in  certain  instmo- 
tions  given  and  refused  allow  the  jurj  to  impute  to  him  on  the 
theory  of  his  being  a  vice-principal,  is,  as  we  have  seen,  in  its 
nature  secondary  and  suppletory  to  that  of  the  defendant  itsdf. 
If  there  was  a  dangerons  projection  from  the  wall  of  the  cut,  that 
was  the  negligence  of  the  defendant,  for  the  injury  resulting  from 
which  the  defendant  wonld  be  liable,  under  either  count  of  the 
complaint,  as  well  without  as  with  concurring  n^ligence  of  the 
conductor.  If  there  was  no  such  defect,  there  could  be  no  neg- 
ligence either  on  the  part  of  the  defendant  directly  or  on  the  part 
of  the  conductor,  and  indirectly,  through  him,  on  the  part  of  the 
defendant.  If  plaintiff  knew  of  the  defect,  his  contributory  neg- 
ligence in  attempting  to  ascend  the  ladder  at  that  point  is  not  re- 
lieved by  the  fact  that  the  attempt  was  made  in  obedience  to  the 
conductor's  order ;  and,  if  the  plaintiff  was  negligent  in  being  in 
the  caboose,  his  presence  there  involving  a  necessity  to  ascend  at 
that  place  to  the  top  of  the  train,  that  negligence  was  just  the 
same,  in  itself  and  in  its  results,  whether  or  not  the  conductor  was 
lacking  in  due  care  in  ordering  him  out.  Or,  in  other  words,  the 
rights  and  liabilities  of  the  parties  — the  cause  of  action  and  the 
defense  to  it  —  being  precisely  the  same  whether  the  negligence 
is  imputed  to  the  conductor  or  not,  the  rulings  of  the  couft  in 
respect  to  his  alleged  negligence,  whether  sound  or  not,  abstractly 
considered,  could  have  exerted  no  influence  in  the  premises,  and, 
if  error  was  committed  therein,  it  was  without  injury,  and  will 
not  avail  to  operate  a  reversal  of  the  judgment.  We  have  dis- 
cussed all  the  questions  treated  of  in  the  argument  of  appellant's 
counsel.  Several  other  matters  are  assigned  as  error.  They  have 
been  carefully  considered,  but  we  deem  it  unnecessary  to  enlarge 
upon  them  here.  They  involve  no  error.  The  judgment  of  liie 
city  court  is  affirmed.* 


Raflzoad  oompantus  —  aodcUot  to  oaqployw  •—  obstrouttoai  dmot  ths 
trade. —  Plaintiff's  inteaUite,  who  had  been  employed^  for  aboat  two  weeks  in 
its  yard,  where  were  namerooa  tracks  and  oonstantlj  moving  trains,  was  kiUed 
bj  coming  in  contact  with  a  signal.post  while  ascending  the  outside  ladder  of 
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m  boz-mr.  The  post  wu  four  feet  from  the  raU.  There  wu  evidenee  tend- 
ing to  show  that  the  poet  was  too  near  the  cars  to  be  practically  lafe  for  opera- 
tivoB,  onleae  aware  of  the  danger.  Held  that,  apon  the  evidence,  the  qnee- 
tion  of  defendant's  negligence  in  locating  and  maintaining  the  post  was  for  the 
jury,  and  also  that  the  coart  was  not  warranted  in  holding,  as  a  matter  of  law, 
that  the  deceased  was  gniltj  of  contribatory  negligence  in  not  observing  that 
the  poet  was  so  near  the  ears  as  to  be  dangeroos,  and  in  not  appreciating  and 
avoiding  the  danger.  Johnson  v.  St.  Panl,  etc..  By.  Co.,  48  Minn.  58;  44  N. 
W.  Rep'r,  884.  It  is  the  duty  of  a  railway  company  to  place  its  stractores  and 
signal-posts  at  a  reasonably  safe  distance  from  its  tracks  so  as  not  to  be  dan- 
geroos to  brakemen  and  other  operatives  upon  the  trains,  or  to  warn  them  of 
SQch  dangers,  if  they  exist.  The  employes  are  not  presumed  to  assume  the 
risk  of  such  perils,  in  the  absence  of  notice.    Ibid. 

Where  a  brake  was  so  defective  as  to  require  one  letting  it  ofi  to  stoop  down 
and  throw  his  body  beyond  the  line  of  the  cars,  and  a  brakeman  was  strucky 
while  BO  doing,  by  a  cattle-guard  negligently  placed  too  near  the  track,  of  which 
he  had  no  notice,  he  may  recover  for  the  injury,  tliough,  by  continuing  in  the 
service  with  knowledge  of  the  defect  in  the  brake,  he  had  assumed  the  risk  as 
to  it.  Missouri  Pac  Ry.  Go.  v.  Somers,  78  Tex.  489;  14  8.  W.  Rep'r,  779.  In 
such  case,  if  the  brakeman  continued  in  the  service  with  knowledge  that  a 
number  of  cattle-guards  were  too  close  to  the  track,  he  cannot  recover,  though 
he  did  not  know  the  position  of  the  particular  one  by  which  he  was  struck. 
Ibid. 

It  is  negligence  to  leave  a  pile  of  sleepers  within  eighteen  inches  of  the  rails 
in  a  switch  yard,  and,  where  a  brakeman  was  injured  by  such  a  pile  of  sleepers, 
while  attempting  to  get  on  a  moving  engine,  aod  he  was  unaware  of  its  exist- 
ence, the  question  of  his  contributory  negligence  is  for  the  jury.  The  ques- 
tions of  negligence  and  contributory  negligence  having  been  properly  sub- 
mitted to  the  jury,  a  verdict  for  the  plaintiff  was  sustained.  Babcock  v.  Old 
Colony  R.  Co.,  150  Mass.  467;  28  N.  E.  Rep'r,  825. 


Habdwiok  V.  State  Ins.  Co. 

(Sttpreme  Court  of  Oregon,  April  80, 1801.) 

1.  FiRK  IN8TTRANCB.  Insxtrable  INTEBB8T.  PTiBADixe.  In  an  action  on 
an  insurance  policy  the  complaint  must  state  that  plaintiff  had  an  insurable 
interest  in  the  premises,  failing  which  a  cause  of  action  is  not  stated. 

2.  Oral  ooirrBAcr  for  nrsuRANCB.  Where  application  is  made  for  insur- 
ance, and  the  premium  fixed,  aud  the  agent  orally  agrees  that  In  consideration 
of  the  necessary  delay  in  procuring  the  execution  of  the  policy  the  insurance 
shall  begin  from  the  date  of  the  application,  this  is  a  valid  contract  of  insur- 
ance, on  which  a  recovery  may  be  had  if  the  property  is  destroyed  before  the 
policy  issues,  and  not  a  mere  agreement  for  a  contract,  to  be  executed  by  exe- 
cution and  delivery  of  the  policy. 

8.  Patmxnt  or  tbmdbr  of  prbmiuh.    While  the  insurer,  in  the  absence 
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of  ft  proT]Bk>B  to  that  effect  in  the  contrafit«  canaot  demuid  the  premlams  hefore 
the  pnoUcj  iflsaefl,  in  an  action  for  breach  of  the  oral  contract  to  inenre,  the 
plaintiff  fflOBt  allege  and  prove  payment  or  tender  of  the  preminm  before  he 
oan  recorer. 

4*  AiTTHOBiTT  OF  AOBRT.  Inbtbuotionb.  Where  there  la  oTidenoe  that 
plaintiff  had  no  knowledge  of  any  limitations  on  the  agent's  authority,  and  the 
court  has  properly  instructed  on  the  law  of  agency,  it  is  not  error  to  leave  it 
to  the  jury  to  determine  whether  the  agent  liad  authority  to  make  the  oral 
contract  sued  on. 

APPEAL  from  circnit  court,  Yamhill  ooantj,  A.  P.  Boiae^ 
judge. 
This  is  an  action  to  recover  the  sum  of  $1,000  on  a  preliminary 
oral  contract  of  insurance,  alleged  to  have  been  made  bj  defend- 
ant. The  complaint,  in  sabstance,  alleges  that  on  March  6, 1889^ 
defendant  executed  and  delivered  to  plaintiff  its  certain  policy^ 
by  which  it  agreed  to  and  did  insure  against  loss  by  fire  for  the 
term  of  three  years  from  that  date,  the  following-described  prop- 
erty, to-wit :  "  On  plaintiff's  dwelling  or  residence,  $700;  on  beds 
and  bedding,  while  in  said  house,  $200 ;  on  household  furniture 
in  said  house,  the  sum  of  $100."  That  at  the  time  of  the  delivery 
of  the  policy  the  plaintiff  paid  defendant  $5  in  cash,  and  delivered 
to  it  his  notes  for  the  balance  of  premium  to  be  paid  on  the  policy, 
to-wit,  $25.  That  afterward  some  question  or  dispute  arose  in 
regard  to  the  validity  of  the  policy  on  the  grounds  that  the  prop- 
erty was  described  as  a  dwelling-house  or  residence,  when  in  fact 
it  was  a  hotel  or  boarding-house.  That  the  dispute  was  finally 
settled  as  follows  :  The  plaintiff  agi'eed,  through  the  agent  of  de- 
fendant at  Newbnrg,  Oregon,  viz.:  N.  0.  Maris  to  surrender  up 
the  said  policy  for  cancellation,  and  to  make  application  through 
said  agent  for  a  new  policy  for  the  term  of  one  year,  and  to  pay 
as  a  premium  thereon  $44,  in  addition  to  the  $5  already  paid,  and 
defendant  was  to  surrender  to  plaintiff  the  notes  executed  by  him 
for  cancellation.  That,  pursuant  to  said  agreement,  plaintiff  did 
surrender  up  said  policy,  and  on  the  20th  day  of  July,  1889,  made 
an  application  for  a  new  one,  which  was  received  and  agreed  to 
by  defendant's  agent,  with  the  agreement  on  his  part  that  the  new 
policy  should  be  executed  and  delivered  as  soon  as  could  conve- 
niently be  done,  and  the  additional  preminm  of  $44  should  be 
paid  on  the  delivery  of  the  policy.  That  it  was  agreed  that,  in- 
asmucdi  as  it  would  take  some  time  to  execute  and  return  the  new 
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policj'  fi-om  Salemy  the  principal  office  of  defendant,  the  insuranoe 
Bhoald  oommence  on  the  20th  day  of  July,  1889,  at  the  hour  of 
IS  o'clock  u.y  and,  in  case  said  property  should  be  destroyed  by 
fire  before  said  policy  could  be  delivered  to  plaintiff  the  sum  of 
$1,000  —  the  amount  thereof — was  to  be  paid  as  though  it  had 
already  been  delivered,  and  the  policy  was  to  run  from  said  date, 
iostead  of  the  actual  day  of  its  execution  or  delivery.  That  owing 
to  the  sickness  of  defendant's  ageut,  who  received  the  application, 
the  policy  was  not  written  out,  executed,  or  delivered  to  plaintiff. 
That  on  August  18, 1889,  the  property  was  destroyed  by  fire,  and 
defendant  refused  to  execute  or  deliver  the  policy  as  agreed  to^ 
and  refused  to  pay  for  said  loss.  A  general  demurrer  was  filed  to 
the  complaint,  which^  being  overruled,  defendant  answered.  The 
answer  admits  the  execution  of  thu  first  policy,  but  denies.in  toto 
every  thing  in  the  complaint  relating  to  the  alleged  contract  to 
insure  the  property  by  a  second  or  new  policy,  and  afiirmatively 
alleges  that  Maris  had  no  authority  to  make  any  contract  or  agree- 
ment for  or  on  behalf  of  defendant,  which  plaintiff  well  knew.  A 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
the  sum  of  $1,000,  from  which  this  appeal  is  taken. 

Oso.  S.  BameU  and  TT.  W.  Thayer  for  appellant  Copies 
Hwley  dk  Allen  and  James  Mo  Cain  for  respondent. 

Bkak,  J.  (after  stating  the  facts  as  above).  It  is  contended  by 
appellant  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  because  (1)  it  does  not  allege  that  the 
plaintiff  had  any  insurable  interest  in  the  property  at  the  time  of 
the  loss ;  (2)  it  appears  that  both  parties  contemplated  an  agree- 
ment in  writing,  which  was  never  executed  ;  and  (3)  it  is  not  al- 
lied that  plaintiff  either  paid  or  tendered  the  premium  agreed 
upon  for  the  second  policy.  The  rule  is  well  settled  that  in  fire 
insurance  the  assured  must  have  an  insurable  interest  in  the 
property  both  at  the  time  of  the  insurance  and  at  the  time  of  the 
loss.  In  the  case  of  Buse  v.  Insurance  Co.,  23  N.  Y.  516,  it  was 
distinctly  enunciated  that  a  policy  obtained  by  a  party  who  has  no 
interest  in  the  subject  of  insurance  is  a  mere  wager  policy.  It 
was  said  in  that  case  that,  aside  from  authority,  this  question 
would  seem  easy  of  solution .     Such  policies,  if  valid,  not  only 
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afford  facilities  for  a  demoralizing  sjBtem  of  gambling,  but  far* 
nifih  strong  temptations  to  the  party  interested  to  bring  about  the 
event  insured  against  In  respect  to  insurances  against  fire,  the 
obvious  temptation  presented  by  a  wagering  policy  to  the  com- 
mission of  the  crime  of  arson  has  generally  led  the  courts  to  hold 
such  policies  void.  The  contract  of  insurance  is  one  of  indemnity 
"only,  and,  unless  the  plaintiff  has  an  insurable  interest  in  the  prop- 
erty at  the  time  of  the  loss,  he  cannot  be  injured  in  any  way.  How- 
ard V.  Insurance  Co.,  3  Denio,  301;  Murdock  v.  Insurance  Co.,  2  N. 
Y.  210.  The  plaintiff's  right  to  maintain  this  action  depending 
upon  his  having  an  insurable  interest  in  the  property  at  the  time 
of  the  loss,  it  follows  that  his  complaint  must  contain  an  aver- 
ment of  such  interest  in  order  to  state  a  cause  of  action.  Freeman 
V.  Insurance  Co.,  14  Abb.  Pr.  398 ;  Fowler  v.  Insurance  Co.,  26 
N.  T.  422 ;  Quarrier  v.  Insurance  Co.,  10  W.  Va.  507.  In  Chris- 
man  v.  Insurance  Co.,  16  Ore.  283;  18  Pac.  Bep'r,  466,  it  was- 
held  by  this  coart  that,  the  plaintiff's  interest  in  the  property  in- 
sured being  one  of  the  essential  facts  upon  which  his  right  of  re- 
covery depends,  in  an  action  founded  on  a  policy  against  damage 
by  fire  such  interest  must  be  alleged  in  the  complaint.  In  that 
case  the  question  was  raised  on  a  motion  of  the  defendant  for 
judgment  notwithstanding  the  verdict,  and  the  court  held  the  ob- 
jection fatal.  The  complaint  before  us  fails  to  allege  that  plain^ 
tiff  had  any  interest  in  the  property  destroyed,  either  at  the  time 
the  insurance  is  alleged  to  have  been  effected  or  at  the  time  of  the 
loss.  Nor  is  there  any  sufficient  allegation  of  an  insurable  inter-^ 
est  at  the  time  the  first  policy  was  issued.  The  allegation  that 
defendant  insured  his  dwelling-house  or  residence  is  an  insufficient 
allegation  of  this  interest,  and  the  more  obviously  so  as  it  is  not 
alleged,  even  in  this  way,  that  the  beds  and  bedding  and  house- 
hold furniture  in  the  house,  which  were  also  insured,  were  his. 
It  is  not  averred,  either  directly  or  indirectly,  that  on  July  20, 
1889,  at  the  time  the  contract  upon  which  this  action  is  founded 
is  alleged  to  have  been  made,  plaintiff  had  any  interest  in 
the  property  whatever,  nor  that  he  had  any  interest  at  the  time 
of  the  loss.  Without  these  allegations  the  complaint  fails  to  state 
a  cause  of  action.  *  The  decisions,  as  far  as  we  have  been  able  to 
ascertain,  without  exception  sustain  the  position  that  in. cases  of 
this  kind  the  complaint  must  distinctly  allege  an  insurable  inter- 
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est  when  the  policy  is  taken  ouL  and  also  when  the  property  was 

The  nert  objection  made  to  the  compldnt  is  that  it  appears 
that  both  parties  contemplated  an  agreement  in  writing,  which 
was  neyer  executed,  and  hence  it  is  argued  there  was  no  con- 
tract. We  do  not  understand  this  action  to  be  based  upon  an 
oral  contract  of  insurance,  but  upon  an  alleged  preliminary  oral 
contract,  by  which  it  was  agreed  that  defendant  should  insure 
plaintifi  upon  the  property  for  one  year,  for  the  sum  and  at  the 
rate  agreed  upon,  from  the  time  of  making  the  contract ;  and  that 
a  policy  should  thereafter  be  made  out  by  the  defendant  company, 
at  its  home  office,  to  take  effect  from  that  time.  That  such  a  con- 
tract is  yalid  and  binding  on  an  insurance  company  when  made 
within  the  real  or  apparent  scope  of  the  agent's  authority,  has 
been  too  often  decided  to  leaye  it  an  open  question.  Thus,  in 
,City  of  Davenport  v.  Insurance  Co.,  17  Iowa,  276,  an  agreement 
of  insurance  was  entered  into  between  the  parties,  by  their  agents, 
on  the  20th  of  March,  the  insurance  to  date  from  noon  of  that 
day,  the  policy  to  be  executed  and  delivered  the  next  day.  On 
the  night  of  the  same  day  the  property  was  destroyed  by  fire.  On 
the  morning  of  the  2l8t  the  policy  was  executed  and  delivered  and 
received  in  perfect  accord  with  the  agreement,  both  parties  being 
ignorant  of  the  fire.  Held,  that  the  company  was  liable  for  the 
loss. 

So,  in  Audubon  v.  Insurance  Co.,  27  K.  Y.  216,  it  appeared 
that  plaintiffs  sent  certain  of  their  engravings  to  a  book-binder,  on 
Saturday,  to  be  bound,  and  in  the  afternoon  of  the  same  day  sent 
their  agent  to  defendant's  office  to  effect  an  insurance  on  them,  at 
a  valuation  of  $1,500,  for  one  month.  It  appeared  that  on  Janu- 
ary 10,  preceding,  the  defendants  by  an  ordinary  policy,  had  in- 
sured plaintiff  on  certain  sets  of  the  same  work,  at  the  same  bind- 
ery, for  one  month,  at  a  valuation  of  $1,000,  the  premium  being 
at  the  rate  of  30  cents  per  $100.  That,  when  plaintiff's  agent  ap- 
plied to  defendant's  secretary  for  the  insurance,  and  asked  him  if 
defendant  would  insure  the  property,  the  secretary  replied,  "  We 
will ; "  and  agreed  that  the  policy  would  be  sent  to  plaintiffs  on 
the  following  Monday.  The  onorravings  were  burned  on  the  fol- 
lowing Sunday,  and  defendant  refused  to  issue  or  deliver  the  pol- 
icy.   Held,  that  the  insurance  took  effect  from  the  date  of  the 
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oral  application,  and  the  company  was  liable  for  the  loss^  notwith^. 
standing  no  deiinite  agreement  was  made  as  to  the  premium.  So^ 
in  Fish  v.  Cottenet,  44  N.  T.  538,  it  appeared  that  on  October 
20,  1864,  the  plaintiff  applied  to  Wilber,  as  agent  of  defendant, 
to  iusnre  him  upon  brewerj  buildings  against  loss  and  damage  by 
fire,  to  the  amount  of  $5,000 ;  and  it  was  there  verbally  agreed 
between  the  plaintiff  and  Wilber,  who  assumed  to  act  in  behalf 
of  the  company,  that  the  company  from  that  time  forth,  and  for 
the  space  of  one  year  therefrom,  would  insure  the  plaintiff  upon 
the  brewery  buildings  against  loss  and  damage  by  fire,  the  sum  of 
$5,000,  and  would  deliver  its  policy  of  insurance  accordingly,  and 
that,  when  requested,  plaintiff  would  pay  the  premium.      The 
plaintiff  after  this  frequently  called  upon  Wilber  to  get  the  pol- 
icy, and  upon  each  and  every  occasion  Wilber  said  the  policy  had 
not  yet  come,  but  that  it  would  come ;  that  he  need  not  give  him- 
self any  trouble  about  it ;  and  that  he  was  just  as  much  insured 
as  if  he  had  the  policy.     The  plaintiff  acted  in  good  faith,  and 
relied  upon  the  agreements  and  statements  of  Wilber.    On  Janu- 
ary 24,  1866,  the  buildings  were  destroyed  by  fire.      Held,  that 
defendants  were  liable  for  the  loss,  although  no  policy  of  insur- 
ance upon  the  buildings  was  ever  delivered   by  the  company  to 
the  plaintiff  ;  nor  was  the  premium  ever  demanded  or  paid ;  nor 
did  Wilber  ever  communicate  to  tho  company  the  application  of 
the  plaintiff  for  insurance,  nor  the  agreement  made  with  him.  In 
Angeil  V.  Insurance  Co.,  69  N.  Y.  171,  the  plaintiff  entered  into 
An  agreement  with  the  agent  of  the  defendant  company  to  insure 
his  building  for  $1,000  for  three  years  for  the  sum  of  $30,  and  to 
make  out  and  deliver  a  policy,  the  premium  to  be  paid  when  the 
policy  was  delivered.     The  agent  did  not  make  out  the  policy, 
and,  the  premises  having  been  destroyed  by  fire,  the  plaintiff  ten. 
dered  the  promiom,  and  demanded  the  policy.      The  defendant 
refused  to  execute  or  deliver  the  policy,  and  an  action  was  brought 
to  recover  for  the  breach  of  the  contract  to  insure,  and  the  court 
held  the  company  liable.     G rover,  J.,  in  delivering  the  opinion  of 
the  court,  said :   ^^  The  counsel  for  the  appellant  is  mistaken  in 
supposing  the  action  based  upon  an  oral  contract  of  insurance  for 
three  years.     There  was  not  sufficient  evidence  to  show  that  Car* 
penter  was  authoriz  ed  to  make  such  a  contract  for  the  defendant. 
It  was  alleged  in  the  complaint,  and  the  evidence  tended  to  prove, 
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that  a  preliminary  oontnct  was  made,  by  which  it  was  agreed 
that  the  defendant  should  insure  the  plaintiff  npon  the  property 
against  damage  by  fire  for  a  sum  and  at  a  rate  agreed  upon^  for 
the  term  of  three  years  from  the  time  of  making  the  contract,  and 
that  a  policy  should  shortly  thereafter  be  made  out,  to  take  effect 
from  that  time."  Without  stopping  to  quote  from  other  author- 
ities upon  this  question,  it  is  safe  to  say  that  in  all  oases  where 
parol  contracts  of  this  kind  are  not  prohibited  by  statute,  a  parol 
<K)ntract  of  insurance  is  valid  and  binding,  as  well  as  parol  con* 
tracts  to  effect  an  insurance  by  issuing  policies ;  and  the  latter 
-cIbjbb  of  contracts  will  be  enforced  by  compelling  specific  perform- 
ance by  the  company,  or  in  an  action  for  the  breach  of  the  agree- 
ment, in  either  of  which  a  recovery  for  a  loss  of  the  property 
agreed  to  be  Insured  will  be  awarded  the  plaintiff.  Ellis  v.  In- 
surance Co.,  60  N.  T.  402 ;  ALUgell  v.  Insurance  Co.,  59  N.  T. 
171 ;  May  Ins.,  §  565.  In  such  case  the  risk  attaches  from  the 
date  of  the  application,  or  from  the  time  designated  as  the 
commencement  of  the  risk ;  and  the  only  effect  that  can  be  given 
io  the  additional  promise  to  execute  a  written  policy  is  that,  upon 
the  tender  of  such  a  policy,  and  a  demand  of  the  premium,  the 
oral  contract  should  cease.  1  Wood  Ins.,  §  4  ;  Kelly  v.  Insurance 
Oo.,  10  Bosw.  82 ;  Insurance  Co.  v.  Shaw,  94  U.  S.  574 ;  San- 
bom  V.  Insurance  Co.,  16  Gray,  448 ;  Baptist  Church  v.  Insurance 
€o.,  19  N.  T.  805;  King  v.  Insurance  Co.,  58  Wis.  508;  17  N. 
W.  Rep'r,  297 ;  Putnam  v.  Insurance  Co.,  123  Mass.  324.  That 
contracts  of  insuranc^are  not  usually  made  in  this  way  is  no  evi- 
dence that  they  cannot  be  so  made.  As  was  said  by  Comstock,  J., 
in  Baptist  Church  v.  Insurance  Co.,  supra :  ^^  There  is  nothing  in  . 
the  nature  of  insurance  which  requires  written  evidence  of  the 
contract.  To  deny;  therefore,  that  parol  agreements  to  insure  are 
valid,  would  be  simply  to  affirm  the  incapacity  of  parties  to  con- 
tract where  no  such  incapacity  exists,  according  to  any  known  rule 
of  reason  or  of  law."  It  seems  now  well  settled  that,  if  an  appli- 
cation is  made  for  insurance,  whether  in  writing  or  by  parol,  and 
the  risk  is  accepted,  the  contract  is  complete,  and  the  risk  attaches 
from  the  date  of  the  application  or  from  the  time  designated  as  the 
commencement  of  the  risk,  and  the  company  wonld  be  liable  for 
loss  if  it  occurred  after  that  and  before  the  contract  was  con- 
summated by  the  formal  execution  and  delivery  of  the  policy.  4 
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Field  Lawj.  Brie&,  245,  and  cases  there  cited.  1  Wood  Ins., 
§30. 

The  next  objection  to  the  complaint  is  that  it  is  not  alleged 
that  plaintiff  paid  or  tendered  the  premium  agreed  to  be  paid,  and 
it  is  contended  that  the  payment  or  tender  of  the  preminm  by  him 
is  a  condition  precedent  to^his  right  to  recover.  From  an  exam- 
ination of  the  cases  heretofore  cited,  when  actions  have  been 
brought  and  sustained  on  preliminary  parol  contracts  to  insure, 
it  will  be  seen  that  in  nearly  all  of  them  the  premium  was  not 
paid  or  tendered  until  after  the  loss,  when  the  premium  was  ten- 
dered, and  the  policy  demanded.  It  is  not  considered  essential, 
unless  expressly  required  by  the  agent,  that  the  premium  should 
be  paid  at  the  time  the  oral  contract  is  entered  into,  in  order  to 
constitute  a  valid  contract  to  insure.  ^^  The  rule  is,"  says  Mr. 
Wood,  ^'  that  in  case  of  a  mere  oral  contract  of  insurance,  sup- 
ported by  a  sufficient  consideration,  which  is  to  take  effect  forth- 
with, although  it  may  be  entered  into  contemporaneously  with 
an  agreement  by  the  insurer  to  deliver,  and  the  assured  to  accept, 
subsequently,  as  a  substitute  therefor,  a  written  policy  by  the 
former,  in  the  form  usually  adopted  by  them,  becomes  binding,  and 
remains  in  force  untQ  the  delivery  or  tender  of  such  policy.  TJn- 
til  then,  the  condition  usually  inserted  in  such  policies,  requiring 
prepayment  of  the  premium  to  make  them  binding,  unless  ex- 
pressly adopted  by  the  parties  in  such  oral  contract,  forms  no  part 
of  the  insurance  between  them.  A  mere  demand  of  the  premium, 
without  insisting  upon  it,  or  tendering  a  valid  policy,  does  not 
terminate  the  oral  insurance."     1  Wood  Ins.,  §  30. 

In  a  leading  case  upon  this  question  a  defective  policy  was  is- 
sued and  delivei'ed  to  plaintiff  after  a  loss  had  occurred  and  the 
premium  paid.  The  plaintiff,  admitting  that  the  policy  was  in- 
valid, brought  an  action  upon  the  oral  contract.  The  defendant 
denied  its  liability  under  the  oral  contract  because  the  premium 
was  not  paid  until  after  the  loss,  when  the  policy  required  it  to  be 
paid  before  the  risk  attached.  The  action  was  upheld,  and  a 
recovery  permitted  under  the  oral  contract.  Robertson,  J.,  speak- 
ing on  this  question,  said  :  ^^  The  defendants  at  the  time  [of  the 
loss]  could  have  sued  him  [plaintiff]  for  the  premium,  and  re- 
covered. There  was  no  reason  why  they  should  not  be  equally 
held  for  the  insurance,  unless,  upon  a  tender  of  the  policy  and  a 
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peremptory  demand,  by  them  for  the  premium,  the  plaintiff  had 
refused  to  pay  it.  *  *  *  It  is  clear  that  for  such  premium 
the  defendants  intended  to  have  taken  the  risk.  They  had  a 
right  to  stop  the  credit  for  the  premium  and  the  oral  contract  by 
presenting  a  perfect  policy  and  demanding  the  former.  They  did 
not  exercise  the  right,  and,  when  a  loss  occurred,  they  seek  to  evade 
it."  Kelly  v.  Insurance  Co.,  10  Bosw.  82.  See,  also,  opinion  of 
Denio,  0.  J.,  in  Audubon  v.  Insurance  Co.,  supra,  in  which  he 
says :  ^^  It  is  true  that  in  this  case  the  consideration  was  not  paid, 
but  the  owners  of  the  property  were  ready  to  pay  it  when  the 
policy  should  be  delivered.  In  the  mean  time  it  was  a  debt 
against  the  owners,  for  which  credit  was  given  until  delivery  of 
the  policy."  The  current  of  decisions  seems  to  be  that  the  pre- 
mium is  not  payable,  unless  expressly  made  so  by  the  contract, 
nntil  the  policy  issues  ;  and  then  the  assured  must  accept  the  pol- 
icy and  pay  the  premium.  City  of  Davenport  v.  Insurance  Co., 
supra ;  Hamilton  v.  Insurance  Co.,  5  Peun.  St.  339  ;  Insurance 
Co.  V.  Kobinson,  25  Ind.  536.  It  follows,  therefore,  that  plaintiff 
was  not  compelled  to  pay  or  tender  the  premium  before  the  loss, 
in  order  to  recover ;  but,  since  this  is  an  action  to  recover  dam- 
ages for  the  breach  of  an  alleged  oral  contract,  by  which  it  was 
agreed  that  defendant  should  insure  plaintiff's  property  from  the 
time  of  making  the  contract,  and  that  a  policy  should  thereafter 
be  issued  by  defendant,  to  take  effect  from  that  time,  it  necessa- 
rily follows  that  before  plaintiff  can  recover  for  such  breach,  he 
must  allege  and  prove  performance,  or  an  offer  of  performance,  of 
the  contract  on  his  part.  The  payment  of  the  premium  was  by 
the  contract  a  condition  precedent  to  his  right  to  the  policy. 
There  could  be  no  breach  of  the  contract  on  the  part  of  defend- 
ant until  payment  or  tender  of  the  premium  by  plaintiff.  The 
delivery  of  the  policy  and  payment  of  the  premium  were  to  be 
concurrent  acts,  and  neither  party  could  insist  upon  performance 
by  the  other  without  performance  or  an  offer  to  perform  on  his 
part.  The  defendant  had  no  right  to  demand  the  premium  until 
it  tendered  the  policy,  nor  the  plaintiff  the  policy  until  he  paid  or 
tendered  the  premium ;  and  hence  there  could  be  no  breach  of  the 
contract  by  defendant  until  such  payment  or  tender.  The  com- 
plaint fails  to  allege  the  tender  or  payment  of  the  premium  by 
plaintiff,  or  any  facts  which  will  excuse  a  tender;  and  hence  does 
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not  show  a  breach  of  the  contract  by  the  defendaat,  or  state  a 
caase  of  action.  From  the  views  abeadj  expressed  the  case  most 
be  reversed,  bat  the  probability  of  another  trial  renders  it  import- 
ant that  we  examine  the  other  assignments  of  error. 

In  the  ruling  of  the  court  sustaining  the  motion  to  strike  out 
that  portion  of  the  answer  alleging  that  the  action  was  not  com* 
menced  within  six  months  after  loss,  and  refusiag  to  give  thein> 
struction  asked  by  defendant,  to  the  same  effect,  there  was  no  error. 
This  action  is  not  based  upon  the  terms  of  any  policy,  but  upon 
the  breach  of  a  contract.  Although  the  plaintiff  testified  that  the 
policy  to  be  iasued  was  to  be  in  terms  the  same  as  the  former 
one,  except  as  to  length  of  time  and  amount  of  premium,  defend- 
ant refused  to  issue  or  deliver  the  policy  according  to  contract^ 
and  hence  this  action.  Having  failed  to  issue  the  policy,  it  can 
claim  no  exemption  from  liability  on  account  of  any  provisions 
the  policy  might  or  would  have  contained  had  it  been  issued. 

The  other  errors  alleged  are  in  giving  and  refusing  certain  in- 
structions. In  order  to  a  correct  understanding  of  the  questions 
involved,  a  brief  reference  to  some  of  the  facts  is  necessary. 
About  July  1,  1889,  plaintiff  ascertained  from  agents  of  other  in- 
surance companies  that  there  was  some  doubt  about  the  validity 
of  the  policy  issued  by  defendant  in  March,  because  the  building 
was  described  as  a  dwelling,  when  in  fact  it  was  a  hotel  or  board- 
ing-house. He  applied  to  Maris,  defendant's  agent  at  Newberg^ 
for  information  about  the  matter,  and  was  told  that  the  policy 
was  not  valid,  and  the  company  would  not  continue  the  risk.  He 
then  told  Maris  that  he  would  like  to  cancel  the  policy,  and  get 
his  notes  back,  and  Maris  said  he  would  write  to  the  company 
about  the  matter.  Maris  was  defendant's  agent  at  Newberg,  with 
an  office  and  sign  out  as  agent  of  State  Insurance  Company.  The 
evidence  tended  to  show  that  he  was  engaged  in  soliciting  insur- 
ance, delivering  policies,  taking  applications  for  insurance,  collect- 
ing and  remitting  money,  and  doing  other  business  in  relation  to 
insurance,  and  generally  holding  himself  out  as  the  agent  of  de- 
fendant. That  by  his  commission  of  appointment  he  was  given 
authority  to  solicit  and  receive  applications  for  insurance  on  such 
property  in  such  amounts  and  at  such  rates  as  are  permitted  by 
the  rules  and  instructions  furnished  by  the  company,  and  not 
otherwise,  and  to  receive  and  transmit  the  premium  therefor;'* 
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bat  there  was  no  evidence  that  plaintiff  had  an j  knowledge  of  this 
oommissioOy  or  of  any  limitation  on  Maris'  authority,  except  that 
he  did  not  write  policies,  bnt  he  supposed  Maris  was  the  general 
agent  of  defendant.  In  accordance  with  his  nnderstanding  with 
plaintiff,  Maris  wrote  to  defendant,  inclosing  a  diagram  of  the 
property,  and  in  reply  received  a  letter  giving  the  terms  upon 
which  the  old  policy  would  be  canceled,  and  also  the  terms  upon 
which  a  new  one  would  issue.  On  Jnly  20,  Maris  called  tipon 
plaintiff,  and  showed  him  the  letter,  and  plaintiff  agreed  to  cancel 
the  old  policy,  and  take  out  a  new  one,  on  the  terms  stated  in  the 
letter,  and  did  surrender  up  the  old  policy  to  Maris. 

The  details  of  the  contract  or  agreement  between  Maris  and 
plaintiff  were  questions  of  fact  for  the  jury,  and  are  not  necessary 
for  us  to  consider,  further  than  stated.  On  the  trial  in  the  conrt 
below  the  defendant  denied  the  authority  of  Maris  to  make  the 
contract  sued  on,  and  this  was  one  of  the  principal  issues  in  the 
case.  On  this  question  the  court  instructed  the  jury  that,  ^^as  to 
whether  or  not  Maris  made  the  contract  sned  on,  and  whether  he 
had  authority  to  make  it,  if  made,  are  questions  of  fact  for  the 
jury  to  determine  from  the  evidence."  Considered  by  itself,  this 
instruction  is  not  strictly  correct.  The  scope  of  an  agent's  au- 
thority is  not  wholly  a  question  of  fact,  but  one  of  law  and  fact. 
2  Wood  Ins.,  §  870.  Bnt  this  instruction  must  be  construed  in 
connection  with  the  entire  charge  of  the  court,  and,  viewed  in 
that  connection,  we  think  it  is  unobjectionable.  The  jury  were 
instructed  fully,  and,  in  the  absence  of  objection,  we  must  assume 
correctly,  as  to  the  law  of  agency  applicable  to  the  facts  of  this 
case.  The  detached  portion  of  the  charge  objected  to  was  in  effect 
saying  to  the  jury  that,  *'  whether  Maris  had  authority  under  the 
law  as  given  to  you,  to  make  the  contract  sned  on,  if  made  at  all, 
is  a  question  of  fact  for  you  to  determine  from  the  evidence,"  and 
in  this  we  think  there  was  no  error.  The  defendant  requested 
the  court  to  instruct  the  jury :  "  If  Mr.  Maris,  as  agent  of  the  de- 
fendant, only  had  authority  to  receive  applications  for  insurance, 
and  transmit  them  to  the  defendant  at  its  home  office,  and  collect 
the  premium,  and  was  the  medium  through  which  policies  were 
delivered  to  parties  insured,  the  plaintiff  would  not,  upon  these 
facts,  be  justified  in  treating  him  as  having  authority  to  make 
oontracts  of  insurance  binding  upon  the  company,  because  the 
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very  fact  that  the  application  ig  reqidred  to  be  made  and  forwarded 
to  the  company  is  notice  that  the  plaintiff  reserves  the  right  to 
jndge  and  determine  for  itself  whether  or  not  the  risk  shall  be 
taken."  This  request  maj  be  conceded  to  be  good  law,  bnt,  as 
applied  to  the  facts  of  this  case,  we  think  it  was  properly  refused^ 
As  we  read  the  record,  plaintiff  claims  that  he  had  no  knowledge 
of  the  limitation  on  the  powers  of  Maris,  nor  that  his  duties  were 
only  to  receive  applications  for  insurance,  and  forward  them  to 
the  home  office*  It  is  true  plaintiff  knew,  perhaps,  that  Maris 
did  not  write  policies ;  but  that  he  knew  the  reason  does  not  ap- 
pear. Maris  was  not  the  agent  throngh  whom  the  first  policy 
was  secured,  and,  therefore,  plaintiff  obtained  no  information  as  to 
Maris'  authority  in  that  way.  Maris  was  acting  as  defendant's 
agent.  To  him  plaintiff  applied  for  information  concerning  the 
validity  of  the  first  policy,  l^ris  wrote  to  the  company  stating 
the  facts,  and  received  a  reply  giving  the  terms  upon  which  it 
would  cancel  the  old  policy  and  issue  the  new  one.  Armed  with 
this  letter  Maris  sought  plaintiff,  and  he  agreed  to  accept  the 
terms,  and  surrender  up  the  old  policy ;  and,  as  he  claims.  Maris 
made  the  contract  sued  upon.  The  terms  were  those  proposed 
by  the  company  itself,  and  it  would  no  doubt  have  issued  the 
policy  to  take  effect  from  the  date  of  appHcation  if  the  illness  of 
Maris  had  not  prevented  him  from  making  out  and  forwarding 
the  formal  application  according  to  understanding  with  plaintiff. 
In  the  absence  of  notice  to  plaintiff  of  any  limitation  in  Maris' 
authority,  or  of  facts  amounting  to  notice,  we  think  it  was  a  ques- 
tion of  fact  for  the  jury,  under  proper  instructions  from  the  court, 
as  to  whether  plaintiff  had  a  right  to  assume  that  Maris  had  au- 
thority to  make  the  contract  sued  on,  if  he  did  make  it;  and  the 
request  under  consideration  entirely  withdrew  this  question  from 
the  jury.  2  Wood  Ins.,  §  423 ;  Putnam  v.  Insurance  Co.,  123 
Mass.  324 ;  Palm  v.  Insurance  Co.,  20  Ohio,  637 ;  Cooke  v.  In- 
surance Co.,  7  Daly,  565 ;  Ellis  v.  Insurance  Co.,  50  N.  Y.  408. 
Where  insurance  companies  deal  with  the  community  through  a 
local  agency,  persons  having  transactions  with  the  company  are 
entitled  to  assume,  in  the  absence  of  knowledge  as  to  the  agent's 
authority,  that  the  acts  and  declarations  of  the  agent  are  as  vaUd 
as  if  they  proceeded  directly  from  the  company.  2  Amer.  Lead. 
Cas.  922 ;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222.     And  a 
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person  who  ifi  clothed  with  power  to  act  for  them  at  all  ia  treated 
as  clothed  with  authority  to  bind  them  as  to  all  matters  within  the 
scope  of  his  real  or  apparent  anthority,  and  persons  dealing  with 
him  in  that  capacity  are  not  bonnd  to  go  beyond  the  apparent 
auUiority  conferred  npon  him,  and  inquire  whether  in  fact  he  is 
authorized  to  do  a  particular  act  It  is  enough  if  the  act  is  within 
the  scope  of  his  apparent  authority.  2  Wood  Ins.,  §  408,  and 
authorities  there  cited.  In  Insurance  Co.  v.  Wilkinson,  supra, 
Mr.  Justice  Miller,  in  speaking  on  this  question,  uses  the  follow- 
ing appropriate  and  very  apt  language :  ^^  The  agents  are  stim- 
ulated by  letters  and  instructions  to  activity  in  procuring  contracts ; 
and  the  party  who  is  in  this  manner  induced  to  take  out  a  policy 
rarely  sees  or  knows  any  thing  about  the  company  or  its  oflScers 
by  whom  it  is  issued,  but  looks  to  and  relies  upon  the  agent  who 
persuaded  him  to  effect  insurance  as  the  full  and  complete  repre- 
sentative of  the  company,  in  all  that  is  said  and  done  in  making 
the  contract.  Has  he  not  a  right  to  so  regard  him  ?  It  is  quite 
true  that  the  reports  of  judicial  decisions  are  filled  with  the  efforts 
of  these  companies,  by  their  counsel,  to  establish  the  doctrine  that 
they  can  do  all  this,  and  yet  limit  their  responsibility  for  the  acts 
of  these  agents  to  the  simple  receipt  of  the  premium  and  delivery 
of  the  policy.  This  proposition  is  not  without  support  in  some 
of  the  earlier  decisions  on  the  subject ;  and,  at  a  time  when  in- 
surance companies  waited  for  parties  to  come  to  them  seeking  as- 
surance, or  to  forward  applications  on  their  own  motion,  the  doc- 
trine had  a  reasonable  foundation  to  rest  upon.  Bat  to  apply 
such  a  doctrine  in  its  full  force  to  the  system  of  selling  policies 
through  agents,  which  we  have  described,  would  be  a  snare  and  a 
delusion,  leading,  as  it  has  done  in  numeroas  instances,  to  the  gross- 
est frauds,  of  which  the  insurance  companies  receive  the  benefits, 
and  the  parties  supposing  themselves  to  be  insured  are  the  victims." 
This  rule  proceeds  upon  the  theory  that,  if  any  party  is  to 
suffer  by  reason  of  the  wrong-doing  of  sach  agent,  it  should  be 
the  company  who  clothed  him  with  a  patent  authority,  and  for 
whom  he  was  acting,  rather  than  the  assured,  who  acted  in  good 
faith,  and  innocently  became  a  party  to  the  contract.  The  public 
regard  such  persons  as  agents,  clothed  with  authority  to  make  con- 
tracts of  insurance ;  and  the  companies  certainly  are  aware  of  that 
fact.    They  mast  be  held  responsible  for  the  acts  of  such  agents 
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irithin  the  scope  of  the  bneiaesi  intrusted  to  them^  and  cannot 
limit  their  liabilitj  by  anj  secret  limitations  or  instmotions,  not 
known  to  the  party  dealing  with  the  agents.  City  of  Davenport 
T.  Insurance  Co.,  17  Iowa,  276 ;  Insurance  Oo.  v.  McGowan,  18 
Eins.  300 ;  Ellis  v.  Insurance  Oo.,  60  N.  Y.  402 ;  Palm  v.  Insur- 
ance Co.,  20  Ohio,  637.  An  insurance  company  which  clothes  a 
person  with  authority  to  hold  himself  out  to  the  commonity  as  its 
local  agent  with  authority  to  effect  insurance  is  bound  by  the  acts 
of  the  ag&at  within  the  apparent  scope  of  his  authority.  This 
authority  need  not  be  expressed,  but  may  be  implied  from  circum- 
stances, and  may  thus  exist  as  to  third  parties,  although  not  as 
between  the  agent  and  the  company.  As  said  by  Mr.  Justice 
Miller  in  Insurance  Co.  v.  Wilkinson,  snpra :  ^^  The  powers  of  the 
agent  are,  prima  /aoi^y  co-extensive  with  the  business  intrusted 
to  him,  and  will  not  be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  deals.  An  iusuranee  company  estab^ 
lishing  a  local  agency  must  be  held  responsible  to  the  parties  with 
whom  they  transact  business  for  the  acts  and  declarations  of  the 
agent  within  the  scope  of  his  employment,  as  if  they  proceeded 
from  the  principal.''  The  decided  tendency  of  the  recent  decis- 
ions, and,  we  think,  properly,  is  to  hold  the  insurer  bonnd  by  the 
acts  and  conduct  of  the  local  agent  whenever  it  can  be  done  con- 
sistently with  the  rules  of  law.  Sach  local  agent  is  expected,  both 
by  the  company  and  the  assm^,  to  receive  applications,  to  exam- 
ine the  premises,  determine  the  character  of  the  risk,  agree  upon 
the  amount  to  be  insured  and  premium,  and  in  fact  to  represent 
the  company  in  the  matter  of  effecting  the  insarance.  He  is  the 
only  person,  from  the  nature  of  the  case,  who  can  be  presamed  to 
have  information  necessary  to  act  for  the  company,  and  is  the  only 
person  with  whom  the  party  applying  has  any  thing  to  do.  His 
principal  is  usually  remotely  located.  Its  patrons  in  his  vicinity 
naturally  look  to  him  for  direction,  generally,  as  to  the  insurance 
obtained  through  him ;  and  persons  insured  in  his  company,  with 
few  if  any  exceptions,  would,  in  the  absence  of  notice  that  his 
powers  were  limited,  regard  his  statements  or  contract  as  to  any 
matter  relative  to  such  insurance  as  authoritative  and  binding 
upon  the  company.  They  look  to  the  agent  through  whom  they 
have  obtained  insurance  as  the  complete  representative  of  the 
company  in  every  thing  connected  with  that  insurance.     If  they 
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did  not  have  a  right  to  so  consider  the  authority  of  the  local  agent, 
it  would  undoubtedly  create  distrust,  and  cripple  the  business, 
and  contracts  of  insurance  would  in  many  instances  prove  a  snare 
and  a  delusion  and  a  fraud  of  the  grossest  kind,  of  which  tlie  sup- 
posed assured  would  be  the  victim.  The  fact  that  the  agent  may 
not  have  authority  to  issue  the  policy,  which  is  simply  the  written 
evidence  of  the  contract,  does  not  of  itself  prevent  him  from 
making  a  valid  preliminary  oral  contract  to  insure ;  and  it  is  said 
in  such  cases  the  courts  will  take  judicial  notice  of  the  usage  to 
make  such  contracts  date  from  tlie  application.  Palm  v.  Insur- 
ance Co.,  20  Ohio,  529  ;  Fish  v.  Cottenet,  44  N.  T.  538 ;  Ellis 
V.  Insurance  Co.,  50  N.  Y.  402  ;  Post  v.  Insurance  Co.,  43  Barb. 
861 ;  Sanborn  v.  Insurance  Co.,  16  Gray,  448.  Where  the  au- 
thority of  an  agent  is  limited,  and  the  person  with  whom  he  con- 
tracts has  notice  of  such  limitation,  of  course  the  principal  is  not 
bound  beyond  the  agent's  authority ;  but  whether  plaintiff  in  this 
case  had  notice  of  the  limitation  on  Maris'  authority  was  a  ques- 
tian  of  fact  for  the  jury.  The  other  instruction,  the  refusal  of 
which  is  assigned  as  error,  was,  we  think,  substantially  given  by 
the  court  in  paragraph  6*  The  judgment  will  be  reversed,  and  a 
new  trial  ordered.* 

Fire  Inraranoe —  oral  oontraot  of  isumrmaoe. —  Ad  inBurance  agent's  com- 
mission  certified  that  he  had  f  aU  power  to  receive  proposals  for  insaranoe,  fix 
rates  of  preminms,  and  reoeire  money,  subject  to  the  oompanj's  rales  and 
regulations,  and  such  instructions  as  might  be  given  from  time  to  time  by  its 
general  agent.  The  lessee  of  a  hotel  made  a  verbal  agreement  of  insurance 
with  the  agent,  who  stated  that  a  formal  application  was  not  necessary.  The 
company,  prior  thereto,  had  written  policies  on  the  building,  and  its  general 
manager  had  written  the  agent  that  he  would  give  his  attention  to  any  insur- 
ance required  on  the  hotel  and  contents,  and  upon  another  occasion  that  he 
would  take  the  whole  line,  and  place  it  in  such  companies  as  was  specially  de- 
sired. Held,  that  this  was  sufficient  to  support  a  finding  that  the  agent  was 
authorized  to  make  the  contract,  and  the  company  was  held  liable  for  a  loss 
which  occurred  before  any  policy  was  Issued.  Harron  v.  City  of  London  Fire 
Ins.  Co.,  88  Gal.  16;  25  Pac.  Rep'r,  982.  The  validity  of  oral  contracts  of  in. 
•urance  \b  sustained  by  the  following  authorities:  Mobile  Marine  Dock,  etc., 
Ins.  Co.  V.  McMillan,  81  Ala.  711;  MoCuUoch  v.  Eagle  Ins.  Co.,  1  Pick.  278; 
Sanborn  v  l^reman's  Ins.  Co.,  16  Gray,  448  ;  Hartford  Fire  Ins.  Co.  v.  Farrish, 
78  HI.  166;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  845 ;  Westchester  Fire  Ins. 
Co.  V.  Earle,  88  Mich.  148;  Northrup  v.  Miss.  Valley  Ins.  Co.,  47  Mo.  485; 
Franklin  Fire  Ins.  Co.  v.  Taylor,  62  Miss.  441;  Relief  Fire  Ins.  Co.  v.  Shaw, 
94  U.  S.  674. 

*  Reported  in  W  Pac  Sep*r,  840 ;  90  Ore.  647. 
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Oldbnberg  bt  al.  v.  New  York  Cent.  &  H.  R.  R.  Co. 

(Ooiirt  of  Appeals  of  New  York,  Second  Dlvlstoo,  March  10, 188L) 

1.  Railroad  coKPAHiBs.  Accidents  at  crossings.  Contributort  nbg- 
LiasNCB.  Plaintiff's  intestate  was  killed  bj  an  engine  backing  up  against  him 
as  he  was  attempting  to  cross  the  track  on  a  public  street.  There  were  five 
tracks,  and  he  was  unacquainted  with  the  locality.  He  did  not  start  to  cross 
nntil  the  gateman  had  raised  the  gates,  and  he  could  not  see  the  engine,  on  ac- 
count of  intervening  cars,  until  he  was  only  five  feet  from  it.  The  place  of  safety 
between  the  tracks  was  only  three  feet  wide.  The  intestate  had  his  head 
down,  looking  at  the  sidewalk,  which  was  rough,  and  did  not  see  the  engine. 
Held,  that  the  question  of  contributory  negligence  was  for  the  jury. 

APPEAL  from  a  judgment  of  the  general  term  of  the  superior 
court  of  Buffalo,  aflSrming  a  judgment  entered  upon  the  ver- 
dict of  a  jury,  and  also  affirming  an  order  denying  a  motion  for  a 
new  trial.  Action  to  recover  damages  from  the  defendant  for 
causing  the  death  of  plaintiffs'  intestate  by  negligently  running 
over  him  as  he  was  walking  upon  a  public  street  at  a  point  where 
it  crossed  a  railroad  track  at  grade.  No  question  was  raised  as  to 
the  negligence  of  the  defendant,  and  the  sole  controversy  upon 
this  appeal  is  in  relation  to  the  alleged  contributory  negligence  of 
the  deceased. 

James  F.  Qluch  for  appellant.     Isaac  S.  Signor  for  respondent. 

Yann,  J.  (after  stating  the  facts  as  above).  Chicago  street,  in 
the  city  of  Buffalo,  runs  substantially  north  and  south,  and  is 
crossed  at  right  angles  by  three  railroad  tracks  operated  by  the  de- 
fendant. The  distance  from  the  north  rail  of  the  north  track  to 
the  south  rail  of  the  south  track  is  twenty-eight  feet  and  five  inches. 
Each  of  the  tracks  is  four  feet  eight  and  one-half  inches  between 
the  rails.  It  is  seven  feet  three  and  one-half  inches  from  the 
sonth  rail  of  the  north  track  to  the  north  rail  of  the  middle  track 
and  seven  feet  from  the  south  rail  of  the  middle  track  to  the  north 
rail  of  the  south  track.  There  are  safety  gates  at  this  crossing, 
lifty-one  feet  and  six  inches  apart,  operated  by  a  gateman  sta- 
tioned at  the  south-west  comer.  On  each  side  of  the  street  is  a 
sidewalk  substantially  six  feet  wide,  and  the  distance  from  one 
sidewalk  to  the  other  is  abont  fifty  feet.  The  west  sidewalk  be- 
tween the  gates  is  also  crossed  by  two  switch  tracks,  one  nortli 
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and  the  other  south  of  the  main  tracks  already  mentioned,  and  ex- 
tending about  half-way  across  the  street  before  they  are  merged 
in  the  outer  main  tracks.  On  the  15th  of  September,  1888,  at 
about  1  o'clock  in  the  afternoon,  Charles  Oldenberg,  the  plain- 
tifEs'  intestate,  a  man  of  mature  years,  was  walking  south  on  the 
west  side  of  Chicago  street,  and  as  he  approached  this  crossing, 
the  gates  were  down  to  enable  a  passenger  train  of  four  or  fire 
coaches  to  pass  toward  the  west  on  the  north  track.  He  stopped 
until  the  last  car  had  crossed,  and  as  the  gates  b^gan  to  rise  he 
went  on.  At  the  same  time  a  team  started  to  cross  from  the  south, 
the  gateman  having  shouted  to  it  to  go  ahead.  It  went  very 
slowly.  Until  Oldenberg  had  passed  over  the  middle  track  he 
could  see  nothing  south  thereof,  and  west  of  the  sidewalk  on  which 
he  was  walking,  because  his  view  in  that  direction  was  cut  off  by 
fifteen  passenger  coaches  standing  on  the  middle  track,  and  ex- 
tending westward  for  a  block  and  a  half.  The  most  easterly  of 
these  coaches  reached  half-way  across  the  west  sidewalk,  and  pro- 
jected two  feet  beyond  the  rails  of  the  track  upon  either  side* 
Thus  his  view  to  the  south-west  was  shut  off  until  he  had  passed 
by  the  end  of  the  coach,  which  would  place  him  at  a  point  two 
feet  south  of  the  middle  track.  Until  he  reached  this  point, 
which  was  only  five  feet  from  the  south  track  he  could  see  sub- 
stantially no  part  of  that  track  west  of  the  sidewalk.  As  he 
reached  this  point,  walking  rather  fast,  and  bavins:  no  knowledge 
of  the  locality,  a  locomotive,  with  a  tender  attached,  was  almost 
upon  him,  backing  eastwardly  on  the  south  track  at  the  rate  of 
ten  miles  an  hour.  The  bell  was  probably  ringing,  but  the  pas- 
senger train  was  not  out  of  hearing,  and  there  was  some  confusion 
of  sounds.  Had  he  stopped  and  looked  toward  the  west  at  the  in- 
stant that  he  reached  said  point,  he  could  have  seen  the  danger  in 
time  to  avoid  it,  but  less  than  two  steps  forward  brought  him  in 
contact  with  the  cross-beam  of  the  tender,  which  projected  about 
two  feet  beyond  the  rails  of  the  track  on  each  side,  and  he  was 
thrown  under  the  wheels  and  killed.  He  did  not  look  toward 
the  west  at  the  critical  moment  when  he  could  have  seen  the  en- 
gine, but  went  with  his  head  down,  as  if  looking  at  the  sidewalk, 
which  was  rough,  and  the  planks  composing  it  very  uneven.  The 
gateman  had  begun  to  lower  the  south  gate,  and  it  was  half-way 
down  when  the  accident  happened.     As  he  was  lowering  the  gate, 
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he  fihoated  to  the  deeeand,  who  paid  no  attentioviy  and  whether 
he  heard  or  not  was  a  question  of  faet,  under  the  eireumstanceB. 
The  q)ace  between  the  middle  and  south  tradm,  where  Oldenberg 
could  have  stood  without  danger  from  the  passenger  coaeh  bdund 
or  the  advancing  tender  in  front^  was  only  three  feet  long.  In 
Older  to  reverse  this  judgment,  it  is  neoessaiy  to  hold  that,  not- 
withstanding the  peculiar  fsets  surrounding  him,  he  was  bound| 
as  matter  of  law,  while  passing  over  this  distxnee  of  three  feet^  to 
look  to  the  west  so  as  to  see  the  engine,  or  else  to  look  in  front  of 
him,  and  up  high  enough  to  see  the  gate  as  it  began  to  faU.  We 
do  not  think  that  the  law  required  this,  but  agree  with  the  courts 
below  in  holding  that  the  question  of  contributory  negligence^ 
under  all  the  circumstances,  was  one  of  fact  for  the  jury,  and  not 
of  law  for  the  court. 

The  deceased  did  not  enter  upon  the  crossing  until  the  flagman 
had  not  only  given  a  signal  of  safety  by  raising  the  gates,  but  had 
also  shouted  to  the  team  in  waiting  to  go  ahead.  Whether  he 
heard  the  shouts  or  not,  the  open  gate  was  virtually  an  invitation 
to  him  to  proceed,  and  the  team,  crossing  slowly,  was  in  plain 
sight,  and  would  naturally  add  to  his  confidence.  As  said  by  this 
court  in  a  recent  case :  ^^  The  raising  of  the  gate  was  a  substantial 
assurance  to  him  of  safety,  just  as  significant  as  if  the  gateman 
had  beckoned  to  him  or  invited  him  to  come  on,  and  that  any 
prudent  man  would  not  be  influenced  by  it  is  against  all  human 
experience."  Glushiug  v.  Sharp,  96  N.  Y.  676.  Or,  as  laid 
down  in*  a  still  later  case :  ^^  The  open  gate  was  an  alBbmative  and 
explicit  dedaration  and  represcDtation  that  neither  train  nor  lo- 
comotive was  approaching  with  intent  to  pass."  Palmer  v.  Bail- 
road  Co.,  112  N.  Y.  234,  24:1 ;  19  N.  E.  RepV,  678.  While  the 
deceased  had  the  right  to  rely  to  a  certain  extent  upon  the  assur- 
ance thus  given  by  the  defendant  that  it  was  safe  for  him  to  go 
on,  it  was  still  his  duty  to  be  on  the  lookout  for  danger,  and  to 
exercise  the  same  care  that  a  man  of  ordinary  prudeoce  would 
have  exercised  under  the  same  drcomstanoes*  The  degree  of  care 
depended  upon  his  knowledge  of  the  situation,  or  upon  those  facts 
that  be  would  have  discovered  by  the  use  of  ordinary  vigilance. 
It  does  not  appear  that  he  had  ever  seen  this  crossing  before,  or 
that  he  knew  any  thing  about  it,  except  what  he  observed  on  the 
occasion  when  he  met  his  death.     In  this  respect,  as  well  as  by 
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the  implied  invitation  to  proceed  arising  from  the  use  of  safety 
gates,  this  case  is  easily  distinguished  from  those  relied  upon  by 
the  defendant.  Woodward  v.  Railroad  Co.,  106  N.  T.  369;  18 
N.  E.  Rep'r,  424 ;  Young  v.  Railroad  Co.,  107  IS.  Y.  600 ;  14 
N.  E.  Rep'r,  434. 

It  is  claimed  that  he  should  have  looked  to  the  right,  so  as  to 
see  the  approaching  engine,  and  in  front,  so  as  to  see  the  descend- 
ing gate;  but  can  it  be  held^  as  matter  of  law,  that  he  had  time 
for  this,  and  also  to  use  due  care  in  other  respects }  According  to 
the  evidence,  not  more  than  nine  or  ten  seconds  elapsed  after  the 
passenger  train  had  gone  by  on  the  north  track  before  the  engine 
came  down  on  the  south  track.  Daring  this  short  period  he  pro- 
ceeded to  cross;  passed  over  two  tracks ;  reached  the  third,  where 
he  could  not  safely  stop,  because  at  any  time  the  passenger  coaches 
standing  there  might  back  down  upon  him ;  went  on  two  feet 
further,  where  the  strip  three  feet  long  would  have  afforded  safety 
if  he  had  known  it ;  took  one  step  more,  and,  in  the  language  of 
a  witnesS)  *^  just  as  he  gave  the  second  step  he  was  whirled  around 
and  pitched  headforemost."  Can  the  court  say  that,  knowing 
nothing  of  his  surroundings,  he  was  bound  to  look  in  any  particular 
direction,  while,  hearing  no  bell  and  conscious  of  no  danger,  he 
took  one  step  and  a  part  of  another  ?  How  long  is  a  rapid  walker 
in  taking  a  single  step  ?  How  much  time  was  there  for  reflection 
or  action  1  Even  if  he  had  stopped  walking,  how  could  he  have 
decided  oti  the  instant  just  where  it  was  safe  for  him  to  stand  be- 
tween the  tracks  ?  It  was  his  privilege  to  look  down  upon  the 
rough  walk,  so  as  to  avoid  danger  there,  and  the  evidence  war- 
ranted the  jury  in  finding  that  he  did  so.  It  was  his  duty  to  look 
to  the  east,  where  there  was  no  obstruction  in  sight ;  but,  while 
he  was  bound  to  use  his  eyes,  we  cannot  say  that  he  was  bound  to 
use  them  in  a  particular  manner,  at  a  particular  instant  of  time. 
We  think  that  it  was  for  the  jury  to  take  into  consideration  all 

the  circumstances,  and  decide  whether  he  exercised  such  care  as 

• 

could  reasonably  be  required  of  one  in  his  situation  and  with  his 
knowledge.  Greany  v.  Railroad  Co.,  101  N.  Y.  419 ;  5  N.  E. 
Rep'r,  425 ;  Sherry  v.  Railroad  Co.,  104  N.  Y.  662,  657;  10  N. 
E.  Rep'r,  128.  As  this  is  the  only  question,  properly  raised  by 
exception,  that  has  been  discussed  by  the  learned  counsel  for  the  de- 
fendant, the  judgment  should  be  affirmed,  with  costs.  All  concur.* 

*  Reported  ln26  N.  B.  Bep'r,  1081.  — — 
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AOCIDENTS  AT  RAILBOAD  CROSSINaS. 

1.  Oooliibiilory  negllfeno«  —  duty  to  look  and  Uston. — The  following 
cases  eapport  the  general  proposition  that  it  is  the  datj  of  a  person  aboot  to 
cross  a  railroad  track,  to  exercise  ererj  reasonable  precantion  in  looking  and 
listening  for  approaching  trains,  and  that  a  failare  to  do  so  iscontribatory  neg- 
ligence which  will  defeat  a  reooverj:  Looisyille,  etc,  R.  Go.  v.  Stommel,  126 
Ind.  86;  25  N.  E.  Rep'r,  863;  Cin<dnnati,  etc,  B.  Co.  v.  Howard,  124  Ind.  280; 
24  N.  E.  Bep*r,  892;  Leak  t.  Georgia  Pac.  By.  Co.,  90  Ala.  161;  8  So.  Rep'r, 
245;  Brown  ▼.  Tezad,  etc.,  Rj.  Co.,  42  La  Ann.  850;  7  8o.  Bep'r,  682;  Apsey 
▼.  Detroit,  etc.,  R.  Co.,  88  Mich.  482;  47  N.  W.  Rep'r,  818;  Rodrian  t.  New 
York,  etc,  R.  Co..  125  N.  T.  526;  26  N.  E.  Rep'r,  741;  Nash  v.  New  York 
Central,  etc,  R.  Co.,  125  N.  Y.  715;  26  N.  E.  Rep'r,  266;  Tneker  ▼.  New  York 
Central,  etc.,  R.  Co.,  124  N.  Y.  806;  26  N.  E.  Rep'r,  916;  Mehegan  r.  New 
York  Central,  etc.,  R.  Co.,  125  N.  Y.  768;  26  N.  £.  Rep'r,  986;  Ellis  v.  Lake 
Shore,  etc,  R.  Co.,  188  Penn.  St.  506;  21  Atl.  Rep'r,  140.  If  the  Tiew  is  ob- 
stmeted,  or  if  the  sound  of  an  approaching  train  is  liable  to  be  obscured  bj  the 
wind  or  other  noise,  or  if  the  crossing  is  otherwise  dangerous,  the  precautions 
of  the  traveler  should  be  correspondingly  increased.  Cincinnati,  etc,  R.  Co. 
v.  Howard,  124  Ind.  280;  24  N.  R  Rep'r,  892;  LouisYllle,  etc.,  R.  Co.  t.  Stem- 
mel,  126  Ind.  85;  25  N.  E.  Rep'r.  868;  ElUs  ▼.  Lake  Shore,  etc,  R.  Co.,  188 
Penn.  St.  506;  21  Atl.  Rep'r,  140. 

2.  If  plainti£F  is  driving,  diUgenoe  may  require  that  he  should  stop  his 
"v^agon  and  listen.  —  Plaintiff  drove  a  team  attached  to  a  lumb^  wagon  to- 
ward a  railroad  crossing,  with  his  back  to  an  approaching  train.  Intervening 
objects  obscured  a  view  of  the  track  so  that  he  could  not  see  the  train  until 
within  a  few  feet  of  the  crossing,  and  then  only  when  it  was  a  short  distance 
from  the  crossing.  A  mill  in  the  vicinity  made  considerable  noise,  and  the 
wind  was  blowing  in  a  direction  to  take  the  sound  of  a  whistle  from  plaintiff. 
On  reaching  the  crossing,  the  team  hesitated,  but  plaintiff  urged  them  across, 
and  was  struck  by  the  train.  He  was  thoroughly  familiar  with  the  crossing, 
and  knew  that  the  train  was  due.  Held,  that  It  was  not  sufficient  that  plain- 
tiff  looked  and  listened  for  the  train  as  he  drove  along,  but  he  should  have 
stopped  his  wagon  and  listened.  Brady  v.  Toledo,  etc.,  R.  Co.,  81  Mich.  616; 
45  N.  W.  Rep'r,  1110.  See,  also,  Ellis  v.  Lake  Shore,  etc,  R.  Co.,  188  Penn. 
St.  506;  21  Atl.  Rep'r,  140. 

3.  Where  there  are  several  tracks,  duty  to  look  belore  crossing  each 
track.  ^—  Plaintiff's  husband  was  killed  by  a  train  while  attempting  to  cross  a 
railroad  on  a  public  street.  It  was  in  the  evening,  but  there  was  nothing  to 
obstruct  the  view.  Plaintiff  walked  about  three  feet  behind  her  husband.  She 
testified  that  when  they  reached  the  first  track  she  could  neither  see  nor  hear 
a  train.  The  accident  occurred  on  the  fourth  track.  There  was  no  evidence 
that  either  she  or  her  husband  looked  or  listened  after  crossing  the  first  track. 
Held,  that  plaintiff  could  not  recover,  not  having  shown  that  her  husband  was 
free  from  contributory  negligence.  Wi wirowskl  v.  Lake  Shore,  etc ,  R.  Co.,  124 
N.  Y.  420;  26  N.  E.  Rep'r,  1023. 

4.  When  rule  requiring  plaintiff  to  look  and  listen  does  not  apply.  — 
Where  plaintiff,  who  was  unacquainted  in  the  neighborhood,  was  crossing  the 
defendant's  tracks  in  the  evening  in  a  thickly-settled  part  of  a  city,  and  the 
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sidewalk  was  oontinuons,  and  tbera  was  no  flagman  or  light,  and  the  view  was 
obstracted,  it  was  held  that  the  drcumstancesof  the  ease  make  it  an  exception 
to  the  general  rale  requiring  persons  approaching  a  railroad  crossing  to  look 
and  listen  before  attempting  to  cross.  Winchell  ▼.  Abbott,  77  Wis.  871;  46 
N.  W.  Rep'r,  665. 

6.  Whether  plaintiff  most  co&tinTie  to  look  and  listen  —  nnlawfal  speed  of 
train. —  In  an  action  for  injnries  from  a  railway  train  while  driving  over  a 
crossing,  plaintiff  testified  that  he  looked  for  the  train  when  between  fiftj  and 
.  sixtj  feet  from  the  crossing,  and  there  was  evidence  that  he  ooald  then  have 
seen  the  train,  had  it  been  within  a  certain  distance  of  the  crossing.  If  the 
train  had  been  that  distance  away,  and  running  on  statutory  time,  plaintiff 
would  have  passed  beyond  the  crossing  before  the  train  reached  it.  Held,  that 
it  could  not  be  said,  as  matter  of  law,  that  plaintiff  was  negligent  in 
failing  to  look  again  for  the  train  on  approaching  the  track,  though  he  could 
then  have  seen  a  greater  distance  in  the  direction  of  the  train,  and  might  have 
stopped  his  team  instantly,  as  he  had  a  right  to  assume  that  trains  were  mov- 
ing  at  lawful  speed.  Piper  v.  Chicago,  etc.,  R.  Co.,  77  Wis.  247;  46  N.  W. 
Eep'r,  165. 

6.  After  waiting  for  train  to  pass,  duty  to  look  and  listen  before  proceed- 
ing  upon  another  track.  —  Where  deceased  waited  for  the  passage  of  a  train 
on  one  of  defendant's  tracks,  stepped  on  to  an  adjoining  track,  and  was  run  over 
by  a  train  which  he  could  have  seen  had  he  stopped  to  look,  he  was  guilty  of 
contributory  negligence.  Daniels  v.  ^taten  Island  Rapid  Transit  R.  Co.,  125 
N.  Y.  407;  26  N.  E.  Rep'r,  466.  Where  one  residing  in  the  neighborhood  of  a 
railroad,  the  second  track  of  which  was  used  for  west-boa nd  freight,  and  the 
third  track  for  east-bound  passenger  trains,  crosses  the  second  track  at  a  per- 
missive crossing  immediately  after  a  freight  has  passed,  and  is  run  into  by  an 
east-bound  passenger  train  as  he  steps  upon  the  third  track,  he  is  guilty  of 
contributory  negligence  which  will  prevent  recovery.  Eraus  v.  Pennsylvania 
R.  Ga,  189  Penn  St.  272;  20  Atl.  Rep'r,  908.  Under  somewhat  similar  facts 
the  question  of  contributory  negligence  was  held  to  be  for  the  jury  in  Bare  v. 
Pennsylvania  R.  Co.,  185  Penn.  St.  95;  19  Atl.  Rep'r,  985.  See,  also,  Dickson 
V.  Mo.  Pac.  Ry.  Co.,  104  Mo.  491;  16  S.  W.  Rep'r,  881. 


FiTZOEBALD  ET  AL.   V.   GeAOT)   TeTJNK  R.   Co. 
(Supreme  Court  of  Vermont,  General  Term,  May  6, 1891.) 
1.   RAILEOAD  00MPANIB8.     SUIT  TO  RBCOVBR  RBBATBS.      DISCRIMINATION. 

A  contract  by  which  a  railroad  company,  before  the  passage  of  the  interstate 
Commerce  act,  discriminates  by  agreeing  to  allow  a  certain  shipper  a  rebate 
on  freight  charges,  is  not  valid  and  enforceable  at  common  law,  and  is  not 
such  a  contract  as  could  be  impaired  by  the  interstate  commerce  act  prohibit- 
ing such  discrimination. 

2.  Interstate  commerce.    Where  parties  contract  to  engage  in  interstate 
commerce,  they  do  so  subject  to  the  right  of  congress  to  afterward  pass  laws 
regulating  such  commerce. 
VOL.  IV.— 46 
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EXCEPTIONS  from  Eanx  eoonty  eonrt,  Yeuqr.  judge.  Am- 
sumjmt  bj  George  IL  Fitzgenld  A  Co^  aganiBt  the  Grmnd 
Tronk  Bail  mad  Company,  to  leeoTcr  a  r^Mle  of  freight.  Jadg- 
ment  for  defendant^  and  pbintiffs  exoqpC 

L.  H.  Tkompmrn  for  {riaintiffik  Omum  Bay  and  Geo.  Jf. 
Dale  ior  defendant. 

PowKBSy  J.  The  agreed  fMCSi  in  snbataneey  are  that  ^inar  to 
the  passage  of  the  intenUte  oommeroe  act  the  defendant  pnMnised 
to  pay  the  plaintiffs  a  rebate  of  $6  upon  each  of  the  <Hie  hondred 
and  aeven^  ear4oads  of  lumber  whkh  the  plaintifis  were  to  de- 
liTer  to  the  defendant  for  tnmiiportati<Hi  from  Island  Pond  to 
points  in  MaaBachnsetts ;  and  that  the  nsnal  charges  made  to  all 
shippers  for  sach  freight  to  snch  designation  was  $38  per  car-load ; 
that  ipnxx  to  April  5, 1887  (the  day  on  which  the  interstate  com- 
merce act  took  effect),  the  plaintiflb  had  delivered  seventy-three 
car-loads  for  transportation  as  aforesaid,  and  after  that  date,  had 
delivered  the  remaining  nin^-seven  car-loads,  all  of  which  the 
defendant  had  carried  to  its  destination ;  that  the  defendant  has 
paid  the  $6  rebate  to  the  plaintiffis  on  the  seventy-three  car-loads, 
and  this  sait  is  brought  to  recover  snch  rebate  on  the  ninety-sevoi 
car-loads.  The  plaintiffs  have  in  all  respects  folly  performed  their 
contract,  and  the  sole  qoestion  is,  can  they  recover  the  rebate  on 
the  lumber  ddivered  for  transportation  according  to  the  contract, 
after  said  April  5  ?  It  was  suggested  in  aignment  that  it  did 
not  affirmatively  appear  bat  that  the  $6  rebate  was  allowed  to  all 
other  patrons  of  the  defendant  shipping  lumber  to  the  same  points, 
and  so  no  discrimiuation  was  made  in  the  contract  in  the  plaintiffs' 
favor.  But  this  is  not  the  fair  construction  of  the  agreed  facts, 
and  the  counsel  on  both  sides  have  argued  the  case  upon  the  theory 
that  this  rebate  was  a  favor  and  advantage  given  the  plaintiffis, 
and  not  enjoyed  by  other  patrons. 

Many  sound  reasons  might  be  urged  in  support  of  the  proposi- 
tion that  congress,  upon  those  principles  of  justice  and  equity 
which  underlie  all  law,  cannot  pass  a  law  which  will  destroy  or 
impair  the  obligation  of  existing  contracts,  except  in  bankruptcy 
and  other  instances  specially  enumerated  in  the  constitution.  The 
federal  constitution  expressly  prohibits  the  passage  of  such  laws 
by  the  states,  but  is  silent  respecting  the  power  of  congress  so  to 
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do.  Bnt,  whatever  may  be  said  apon  that  question,  it  is  not  in* 
Yolved  iu  this  case.  The  agreed  case  is  that,  ''  unless  the  plain- 
tiffs' right  to  recover  is  barred  "  by  the  interstate  commerce  act^ 
the  plaintifiEs  are  to  recover.  This  right  of  recovery  is  not  barred 
if  congress,  in  the  passage  of  the  interstate  act,  exceeded  its  power. 
It  exceeded  its  power  if  it  impaired  the  obligation  of  an  existing 
contract.  This  is  the  syllogism  that  the  argument  upon  this 
branch  of  the  case  is  reduced  to.  The  obligation  of  a  contract  in 
law  is  that  element  of  duty  or  promise  which  a  party  can  be  com- 
pelled to  perform.  If  performance  cannot  be  compelled,  there  is 
no  legal  obligation  in  the  contract.  The  contract  in  question,  as 
it  stood  when  made  and  down  to  April  5,  1887>  is  to  be  tested  by 
the  principles  of  the  common  law.  At  common  law,  common 
<3arriers  were  held  to  be  persons  who  exercised  their  calling  for 
the  public  good,  upon  equal  terms,  and  with  the  same  facilities, 
to  all  their  customers.  They  could  not  lawfully  exercise  th^ 
calling  by  granting  advantages  to  one  customer  which  they  denied 
to  another,  but  were  held  to  the  duty  of  serving  all  alike.  Their 
calling  is  one  public  in  its  nature,  and  the  common  law  exacted 
of  them  a  strict  impartiality  in  their  dealings  with  the  public.  If 
the  plaintifis  could  transport  their  lumber  to  market  for  $6  per 
car-load  less  than  their  neighbors,  they  would  very  soon  have  a 
monopoly  of  the  business.  Many  cases  might  be  cited  to  show 
that,  at  common  law,  all  such  special  terms  and  favoritism  are  il- 
legal. Messenger  v.  Bailroad  Co.,  36  N.  J.  Law,  407,  is  a  repre- 
fientative  case,  in  which  Beasley,  0.  J.,  states  the  doctrine  of  the 
common  law  with  great  clearness  and  force.  See,  also,  Audenried 
V.  Eailroad  Co.,  68  Penn.  St.  370 ;  McDuffee  v.  Eailroad  Co.,  52 
N.  H.  430 ;  New  England  Express  Co.  v.  Maine  Central  R.  Co., 
67  Me.  188 ;  Pierce  R.  R.  498.  This  contract,  then,  at  the  com- 
mon law,  had  no  legal  binding  force,  so  long  as  it  was  executory 
—  no  obligation  which  could  be  enforced,  and,  therefore,  no  obli- 
gation which  the  interstate  commerce  act  could  either  impair  or 
destroy.  The  interstate  act,  therefore,  did  not,  in  its  operation 
upon  this  contract,  disturb  any  vested  rights,  because  no  legal 
rights  were  vested  when  the  contract  was  made.  So  long  as  the 
parties  to  the  contract  executed  it,  each  was  safe  from  any  liabil- 
ity to  the  other  by  reason  of  such  performance.  In  such  cases  the 
law  leaves  the  parties  just  where  they  leave  themselves. 
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In  this  case  it  is  to  be  noted  that  the  contract  called  for  a  trans- 
portation of  the  Inmber  through  three  states.  Sach  carriage, 
therefore,  is  commerce  between  the  states,  within  the  meaning  of 
article  1,  section  8,  of  the  federal  constitution.  Such  commerce 
is  solely  regulated  by  congress,  and,  when  parties  make  contracts 
to  engage  in  interstate  commerce,  they  are  held  to  do  so  upon  the 
basis  and  with  the  understanding  that  changes  in  the  law  appli- 
cable to  their  contracts  may  be  made.  There  can,  in  the  nature  of 
things,  be  no  vested  right  in  an  existing  law  which  precludes  its 
change  or  repeal,  nor  vested  right  in  the  omission  to  legislate  upon 
a  particular  subject  which,  exempts  a  contract  from  the  effect  of 
subsequent  legislation  upon  its  subject-matter  by  competent  leg- 
islative authority.  Cooley  Const.  Lim.  284,  574 ;  Thorpe  v.  Kail- 
road  Co.,  87  Vt.  140;  Ogden  v.  Saunders,  12  Wheat.  214;  State 
V.  Holmes,  38  N.  H.  225.  The  power  to  regulate  commerce  be- 
tween the  states  is  one  given  expressly  in  the  constitntion  to  con- 
gress. The  interstate  act  was  called  into  being  by  reason  of  the 
making  of  contracts  like  the  one  at  bar. 

Unjust  discrimination  was  one  of  the  chief  evils  in  transporta- 
tion which  congress  attempted  to  end  by  this  act,  and  we  see  no  rea- 
son why  the  act  could  not  as  properly  put  an  end  to  a  contract 
already  working  the  mischief  as  to  prohibit  the  making  of  one  in 
the  future.  The  case,  then,  comes  to  this.  The  plaintiffs  seek  to 
enforce  a  contract  which  is  prohibited  by  law.  The  doctrine  is 
elementary  that,  whenever  the  plaintiff  is  compelled,  in  order  to 
make  out  his  case,  to  show  the  illegal  contract,  he  cannot  recover. 
Here  the  rebate  of  $6  is  the  illegal  feature  of  this  contract.  This 
rebate  is  the  precise  thing  sued  for.  The  plaintiffs  are  compelled 
to  prove  that  the  defendant  made  an  illegal  promise  to  pay  as  the 
gist  of  their  right  to  recover.  Such  promise  is  not  enforceable. 
Judgment  for  defendant  affirmed.**^ 

Railroad  companies  —  diaorimination  in  freight  chargea  —  rebatee. —  In 
Cleveland,  etc.,  R.  Co.  v.  Closser,  8  Am.  R.  R.  &  Corp.  Rep.  686,  it  is  held 
that  discriminations  in  the  matter  of  freight  charges  in  favor  of  particular 
shippers  are  not  necessarily  illegal ;  that  if  based  apon  the  quantity  of  busi- 
ness, distance  and  the  like,  and  not  made  unfair  or  oppressive,  they  are  lawful » 
and  that  a  discrimination  otherwise  lawful  is  not  invalidated  by  the  fact  that 
the  ultimate  rate  agreed  upon  is  arrived  at  by  means  of  a  rebate.  But  di«* 
criminations  between  different  persons  requiring  a  like  service  are  unlawful, 

■^ —  -^ n^_MM_   i^m^m^^im  ■ ■ — ■ — rw r  ■-■-■,       -     -        ■       i  in-  ■ ■ • I         II 

•  Reported  in  22  Atl.  Rep'r,  76. 
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and  exceseive  charges  paid  by  a  particular  shipper  maj  be  recovered  back. 
Cook  y.  Chicago,  etc,  R  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  550,  and  note.  See, 
also,  State,  ex  rel.,  etc.,  7.  Mo.  Pac.  R.  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  82; 
State,  ex  rel.,  etc.,  v.  Cincinnati,  etc.,  R.  Co.,  d  Am.  R.  R.  &  Corp.  Rep.  106. 


Paoipio  Exp.  Co.  v.  Foley. 

(Supreme  Court  of  Kansas,  May  9,  1801.) 

1.  Carbiebb  of  frbioht.  Limitino  liabilitt  to  a  spbcifibd  sum. 
Where  the  receipt  or  contract  of  a  common  carrier  contains  a  stipulation  that 
the  company  is  not  to  be  held  liable  for  any  loss  or  damage,  except  as  forward- 
ers only,  nor  for  any  loss  or  damage  of  any  box,  package,  or  thing  for  over  $50, 
unless  the  just  and  true  value  thereof  is  stated  in  such  receipt,  and  where  the 
receipt  fails  to  show  any  value  of  the  box  or  goods  shipped,  the  receipt  or 
contract,  if  fairly  and  voluntarily  entered  into,  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between  the  amount  for  which  the 
carrier  may  be  responsible  and  the  freight  he  receives,  when  the  loss  or  injury 
to  the  box  or  goods  carried  results  only  from  slight,  common  or  ordinary  negli- 
gence on  the  part  of  the  carrier,  its  agents  or  servants. 

3.  Conflict  of  laws.  Where  goods  are  delivered  to  a  carrier  in  Missouri 
to  be  transported  to  a  point  in  Kansas,  it  will  be  presumed  that  the  parties 
contracted  with  reference  to  the  laws  of  Missouri  and  the  contract  will  be  in- 
terpreted according  to  the  laws  of  that  state. 

ERROE  from  district  court,  Douglas  county,  A.  W.  Benson, 
judge. 

On  the  4th  day  of  November,  1887,  Peter  T.  Foley  brought 
.his  action  against  the  Pacific  Express  Company  before  a  justice  of 
the  peace  of  Douglas  county  to  recover  $175,  for  damages  alleged 
to  have  been  sustained  by  him  in  the  transportation  of  a  box  con- 
taining type  and  electrotype  plates  from  Kansas  City,  Mo.,  to 
Lawrence,  in  this  state,  on  October  15,  1887,  from  the  A.  N. 
Kellogg  Newspaper  Company  at  Kansas  City,  Mo.,  by  the  Pacific 
Express  Company.  The  following  is  a  copy  of  the  receipt  given 
by  the  express  company  for  the  box  in  controversy : 

'^  Bead  this  receipt. 

The  Pacific  Express  Company. 

"  Not  negotiable. 

"  Received  from the  following  articles,  which  we  under. 

take  to  forward  to  the  point  nearest  to  destination  reached  by  this 
company  only,  perils  of  navigation  excepted.    And  it  is  hereby 
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ezpresBlj  agreed  that  the  add  Pacific  Expreaa  Company  are  not  to 
be  held  liable  for  any  low  or  damage,  except  as  forwarders  ool j, 
nor  for  any  losB  or  damage  of  any  box,  package,  or  thing  for  over 
$50,  nnlesB  the  jost  and  tme  valce  thereof  is  herein  stated,  nor 
for  any  loss  or  damage  by  fire,  the  acts  of  God,  or  of  the  enemies 
of  the  government,  the  restraint  of  governments,  mobs,  riots,  in- 
surrections, or  pirates,  or  from  any  of  the  dangers  incident  to  a 
time  of  war;  nor  npon  any  property  or  thing,  nnless  properly 
packed  and  secured  for  transportation  ;  nor  for  any  fragile  fabricst 
nnless  so  marked  npon  the  package  containing  the  same ;  nor  r.pon 
any  fabrics  consisting  of  or  contained  in  glass.  If  any  snm  of 
money,  besides  the  charge  for  transportation,  is  to  be  collected 
from  consignee  on  delivery  of  the  property  described  herein,  and 
the  same  is  not  paid  within  thirty  days  from  date  hereof,  the  shipper 
agrees  that  this  company  may  return  said  property  to  him,  at  their 
option,  at  the  expiration  of  that  time  subject  to  the  conditions  of 
this  receipt,  and  that  he  will  pay  the  charges  for  transportation 
both  ways,  and  that  the  liability  of  this  company  for  such  prop- 
erty, while  in  its  possession,  for  the  pnrpoee  of  making  such  col- 
lection, shall  be  that  of  warehousemen  only.  And  it  is  further 
agreed  that  the  said  Pacific  Express  Company  shall  not  be  held 
liable  for  any  claim,  of  whatsoever  nature,  arising  from  this  con- 
tract, nnless  such  claim  shall  be  presented  in  writing  sixty  days 
from  date  hereof,  in  a  statement  to  which  this  receipt  shall  be 
annexed ;  and  the  shipper  and  owner  hereby  severally  agree  that 
all  the  stipulations  and  conditions  in  this  receipt  contained  shall 
extend  to  and  inure  to  the  benefit  of  each  and  every  company  or 
person  to  whom  the  Pacific  Express  Company  may  intrust  or  de- 
liver the  above-described  property  for  transportation  (which  the 
said  Pacific  Express  Company  is  hereby  authorized  to  do),  and 
shall  define  and  limit  the  liability  therefor  of  such  other  company 
or  person : 


Date,  1887. 

Articles. 

Value. 

ConsigDee. 

Destination. 

Receipt  by. 

Oct.  15. 

1  box. 

P.  T.  Foley. 

Lawrence, 
Kansas. 

Glass." 

On  the  first  page  of  the  receipt  book,  after  the  printed  words, 
"  Received  from,"  there  was  written,  "  A.  N.  Kellogg  N'paper 
Go. ; "  and  on  the  following  pages  nothing  was  written  in  the 
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blank  after  the  words,  ''Received  from."  Before  the  commence- 
ment of  this  action,  J.  K.  Johnston,  superintendent  of  the  Pacifie 
Express  Company,  tendered  to  Mr.  Foley  for  that  company  $50,  ifi 
payment  for  the  damage  to  the  box,  but  Mr.  Foley  refused  to  ac- 
cept that  amount.  Trial  had  before  the  justice  of  the  peace  on 
November  8,  1887,  and  the  plaintiff  recovered  judgment  for 
$144.55  and  interest  and  costs.  The  action  was  appealed  to  the 
district  court.  Trial  had  before  the  court  with  a  jury  at  the  Feb- 
ruary term,  1888.  The  jury  returned  a  general  verdict  for  the 
plaintiff  for  $144.65,  with  interest,  and  also  made  special  findings. 
Subsequently  judgment  was  rendered  upon  the  general  verdict. 
The  defendant  excepted,  and  brings  the  case  here. 

A.  Z.  Williams  and  Chas.  Monroe  for  plaintifi  in  error.  John 
Hutckings  for  defendant  in  error. 

HoBTON,  C.  J.  (after  stating  the  facts  as  above).  The  principal 
question  in  this  case  is,  what  effect  is  to  be  given  to  the  following 
language  of  the  receipt  executed  by  the  express  company  ?  ^'  It 
is  hereby  expressly  agreed  that  the  said  Pacific  Express  Company 
is  not  to  be  held  liable  for  any  loss  or  damage,  except  as  forward- 
ers only  ;  nor  for  any  loss  or  damage  of  any  box,  package  or  thing 
for  over  $50,  unless  the  just  and  true  value  thereof  is  herein 
stated."  It  appears  that  the  type  and  electrotype  plates  were 
shipped  from  Kansas  City  to  Lawerence  by  the  A.  N.  Kellogg 
Newspaper  Company,  who,  in  making  the  shipment,  acted  for 
Peter  T.  Foley.  It  also  appears  that  the  newspaper  company  had 
a  receipt-book  furnished  by  the  express  company,  and  in  the  head- 
ing to  each  page  were  printed  conditions,  and,  among  others,  the 
one  quoted.  The  newspaper  company,  having  this  book  in  their 
possession  and  control,  and  using  it  from  day  to  day,  must  be  pre- 
sumed to  have  known  of  its  conditions,  and  to  have  shipped  with 
reference  to  it.  In  this  they  acted  for  the  plaintiff,  and  he  must 
be  presumed  to  have  assented  to  the  terms  and  conditions  of  the 
receipt.  The  jury  made  the  following  special  findings  in  answer 
to  questions  submitted  to  them :  "  Question.  Was  not  the  box 
containing  the  type  and  electrotypes  in  controversy  broken  while 
it  was  still  in  the  car  in  which  it  was  brought  from  Kansas  City  ? 
Answer.  It  was  found  broken  in  the  car.  Q.  If  yon  should  find 
that  said  box  was  broken  open  by  any  negligence  of  the  company, 
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^jX,  J>r;t  *r*':ij  i^K^iju  er>ttnk!t  esLJ^oc  relferc  tbe  ci>r::pftST  £r«a 
\*jk  o^n  ri^I^ftt'^  It  foI>>wi  that  in  ihii  eaae  :Le  e!xnpft;:iT  is 
IW%Ih^  H  at  a.'i,  ri<4  a«  an  fr^Hirer,  brs:  ioldj  f<*  ncgiigeoce  in  the 
Uzftki^jrUtlffn  fd  :J;epn>peitT,  *  Negligence'  »  a  negadreterm, 
itnyff.u^^  tfie  want  or  9Amss\f»  of  ordinjirr  care ;  tLit  is.  that  care 
ar«/l  caoti'/n  ttiat  lueo  of  ordinarr  prodence  nsn^IIj  exercise  hd- 
<i«r  l*k^  circnnjAtaneea,  Whether  the  defendant  coinpanjr  was  so 
iM^!;^ent,  and,  if  so,  whether  sach  n^Iigence  caosed  the  injorieB 
eorripiain^^l  of,  are  qaections  of  fact  for  the  jarr,  to  be  determiiied 
from  all  t}ie  evidence.  Yon  shoold  ooneider  the  condition  of  the 
nuilerial  when  delivered  to  them ;  the  manner  in  which  it  was 
Yx/xed  ;  tlie  natnre  of  the  articlefi,  so  far  as  thej  conld  be  aeoi  and 
known  \jj  tlie  shipper ;  the  manner  in  which  such  property  ia 
)iandle^l ;  the  c^^ndition  and  circnmstancea  in  which  it  was  fonnd 
at  the  place  of  destination ;  and  taking  into  consideration  all  the 
surrounding  eircnmstauces  and  facts  proven,  and  nsing  that  ordi- 
nary knowle^lge,  observation  and  experience  in  life  that  men  gen- 
erally \Hmmim^  you  must  say  whether  the  loss  and  injury  were  at- 
tributable to  the  want  of  ordinary  care  and  diligence  on  the  part 
of  the  express  company.  If  they  were,  the  plaintiff  may  recover 
liis  w;taal  loss ;  otherwise,  he  cannot  recover  beyond  the  sum  of 
$60,"  The  express  company  asked  the  court  to  instmct  the 
jury  as  follows;  "(I)  The  jury  are  instructed  to  return  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $50.  (2)  The 
agreement  in  the  receipt  that  defendant  will  not  be  liable  for  more 
than  $50  for  any  shipment,  unless  the  true  value  of  such  ship- 
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ment  iB  stated  in  the  receipt,  is  a  valid  agreement,  and  relieves  the 
defendant  of  liability  as  insarer  for  all  amounts  over  $50,  leaving 
it  liable  in  excess  of  $50  only  for  gross  negligence,  and  the  bur* 
den  of  proving  gross  negligence  is  npon  the  plaintiff." 

1.  It  is  settled  by  the  decisions  of  this  court,  and  by  the  great 
weight  of  authority,  that  a  common  carrier  cannot  stipulate  for 
exemption  from  responsibility  for  the  negligence  of  himself  or  his 
servants,  on  grounds  of  public  policy,  even  by  express  contract. 
Sailroad  Co.  v.  Simpson,  30  Kans.  645 ;  2  Pac.  Bep'r,  821 ;  Rail- 
road Co.  V.  Lock  wood,  17  Wall.  357,  and  the  cases  therein  cited ;  2 
Am.  &  £ng.  Enc.  Law,  822.  But  this  .is  not  the  question  pre- 
sented by  the  record  in  this  case.  The  receipt  executed  by  the 
express  company,  and  knowingly  and  voluntarily  accepted  by  the 
shipper  through  his  agent,  expressly  provided  '^  that  the  express 
company  was  not  to  be  liable  for  any  loss  or  damage  to  the  box, 
for  over  $50,  if  the  just  and  true  value  thereof  was  not  stated." 
The  true  and  just  value  of  the  box  was  not  stated  in  the  receipt 
or  to  the  company  by  the  shipper.  The  trial  court  very  properly 
instructed  the  jury  ''  that  the  shipper  must  be  presumed  to  nave 
assented  to  the  terms  and  conditions  of  the  receipt."  Two  ques 
tions  are,  therefore,  presented  for  our  determination :  First.  May 
a  common  carrier  limit  his  liability  to  an  amount  stated  in  a  writ- 
ten receipt  or  special  contract,  in  the  event  of  loss  or  injury  to  the 
goods  or  property  through  ordinary  n^ligence,  if  such  special 
contract  is  freely,  voluntarily  and  fairly  entered  into  by  the  parties, 
and  such  contract  is  just  and  reasonable  in  its  terms  ?  Second. 
Did  the  written  receipt  or  special  contract  between  the  shipper 
and  express  company  in  this  case  limit  the  liability  of  the  com- 
pany for  loss  or  injury  to  the  amount  of  $50  ? 

The  better  authorities  declare  the  law  to  be  that  the  value 
of  the  property  transported  may  be  agreed  upon,  and  the  damage 
or  loss  to  the  property  occasioned  by  the  negligence  of  the  com- 
pany or  its  servants  will  be  limited  to  the  agreed  valuation.  The 
Hart  Case,  112  U.  8.  381  ;  5  Sup.  Ct.  Rep'r,  151,  may  now  be 
called  the  leading  case  in  America.  Mr.  Justice  Blatchford,  de- 
livering the  opinion  of  the  court  in  that  case,  said,  among  other 
things,  that  '^  it  is  the  law  of  this  court  that  a  common  carrier  may, 
by  special  contract,  limit  his  common-law  liability,  but  that  he 

cannot  stipulate  for  exemption  from  the  consequences  of  his  own 
VOL.  IV.  —  47 


trt«jta  rut 

^7  lor  c^I^rwce.  It  d/^ss  a^ic  iM::3a  vaac  of 
fr^iOi  tfa^  earner  tbe  iMafi«ife  of  care  dse  to  tLe 
The  earner  k  Wnkd  tompoc^  io  that  Yslae  for 

k  iMl^^pped  frMft  MJiiur  tkat  tbe  rafale  k  gicaier. 

Kare  wp  lereatir  Taioer  ^^f*  ^^^  P"'?*^'*^  ^  ^^  eoAtnet  of 
|>r/rtatir>fiL  between  the  partka  to  that  eootraei.  Tne 
jwpofid  for  oef^ij^eaee  ap  to  that  Taloei  It  k  jost  and  leaaonabfe 
that  aa^b  a  eontraet,  lairij  entered  iotov  ^aA  where  there  k  no 
d^iia^t  praetieed  on  the  ibipper,  thoold  be  aphrid.  There  k  no 
rMatK/n  of  pobiic  poliey.  On  the  oontmry,  it  would  be  nnjoal 
and  onreaaonaMe,  and  would  be  repagnant  to  the  aoondert  prin- 
dpiea  of  fair  dealing  and  of  the  freedom  of  oontneting,  and  thoa 
In  or/nflfT'i  with  poUte  policj,  if  a  shipper  ahould  be  allowed  to 
reap  the  bendh  of  the  eootraet  if  there  k  no  loas^  and  to  repudi- 
ate ft  in  eaue  of  loai.^  See,  alao,  Harve/  t.  Railroad  Co^  74  Mol 
ft^ ;  Brehroe  ▼.  Dinamore,  85  Md  329 ;  Bailroad  Ca  ▼.  Sberrod, 
84  Ala.  178;  4  ttoath.  Bep'r,  29 ;  Dantlej  r.  BaUroad  (N.  H^ 
189(1),  90  Atl.  Rep'r,  327 ;  Magnin  ▼.  Dinamom»  62  X.  Y.  35; 
Vit\xAr^  r.  Railroad  Co.,  M  MaM.  239-245 ;  Grarca  t.  Bailroad 
Co,,  137  MaiM.  33;  Hill  ▼.  Baikoad  Co.,  144  Masa.  284;  10  N. 
E,  Rep^r,  H36;  Falkenau  r.  Fargo,  35  N.  Y.  Super.  Ct.  332;  55 
N.  Y.  642 ;  Ghormlej  r.  DinBmore,  53  N.  Y.  Soper.  Ct.  36 ; 
Woffteott  r.  Fargo,  6  Lsna.  328 ;  Gbuves  t.  Adams,  100  Mass.  505 ; 
Pefnt)erton  Co,  r.  New  York  Cent  K  Co.,  104  Masa.  144.  See, 
alao,  Breow  v.  Telegraph  Co.,  48  N.  Y.  132, 189, 141, 142;  Bail- 
rwul  Co,  V.  Payne  (Va.,  1890),  10  S.  E.  BepV,  749. 

At  to  the  second  qnostion  proposed,  we  think  that  the  limita- 
turn  in  the  written  receipt  or  special  contract,  not  to  be  liable  for 
any  loss  or  damage  over  $50,  in  this  case,  stands  as  if  the  carrier 
hail  askud  the  value  of  the  box  and  its  contents,  and  had  been  told 
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hj  the  shipper  ^that  the  value  was  $50  only,"  or,  which  is  the  same 
thing,  had  been  told  by  the  shipper  ^^  that^  if  lofis  or  damage  occurred 
'  to  the  box  or  its  contents^  he  would  not  demand  over  $50."  in 
Kallman  v.  Express  Co.,  3  Kans.  205^  it  was  said  that  ^^  no  value  was 
given  in  the  bill  of  lading  which  was  delivered  to  the  shipper  bj  the 
express  companj,  and  received  by  him  without  objectioa,  thus  con- 
sulting and  agreeing  that  the  plaintiSs  should  be  bound  by  its  terms. 
If  he  bftd  desired  to  make  the  company  responsbble  ior  the  full 
value  of  the  goods,  he  had  only  to  furnish  them  with  the  amount, 
and  have  it  inserted  in  the  bill.  But  it  may  be  said  that  the  com- 
pany was  bound  to  make  inquiry  as  to  the  value  of  the  goods,  if 
they  desired  to  obtain  the  benefit  of  this  limitation  upon  their 
liability.  We  confess  that  we  are  not  able  to  see  any  good  reason 
for  m^ing  such  a  requirement  a  couditiont  precedent  in  such  case. 
The  oompany  exhibits  to  the  employer  the  exact  condition  upon 
which  they  will  receire  his  property  for  earriage,  to  whieh  he  may 
assent  or  not,  as  he  may  choose.  If  he  assent,  we  think  he  should 
be  bound  thereby.  As  in  this  case,  if  the  real  value  of  the  prop- 
effty  was  $592.53,  the  employer,  in  case  of  loss,  would  be  aa  much, 
nay  more,  interested  in  having  such  value  truly  stated  in  the  bill 
of  lading  or  receipt  as  the  company  could  possibly  be  in  having 
the  value  understated*  He  ought,  then,.  to<  have  made  ktu^wn  to 
the  company  the  true  value  of  the  g*iods,  and  more  especially  as 
the  limitation  upon  the  liability  of  the  company  was  so  plainly 
stated  in  the  receipt."  We  do  not  quote  this  part  of  the  opinion 
in  the  above  case  because  it  is  necessarily  conclusive  or  landing  us 
a  prior  decision  of  this  court,  as,  in  that  case^  the  trial  court  granted 
a  new  trial.  This  court  afiSrmed  the  action  of  the  court  below. 
Much  said  in  the  former  opinion,  outside  of  affirming  the  action 
of  the  court  in  granting  a  new  trial,  we  consider  obiter  dictum,. 
The  trial  court  in  that  case,  in  granting  the  new  trial,  did  not 
pass  upon  a  pure,  simple  and  unmixed  question  of  law.  This 
court  has  decided  time  and  again  that  '^  the  granting  of  a  new 
trial  is  largely  in  the  discretion  of  the  trial  court ;  and  where  a 
new  trial  is  gi^en,  and  the  record  dues  not  show  upon  what 
gronnda  the  court  granted  such  new  trial,  but  the  record  does 
show  errors  upon  which  the  trial  court  might  have  granted  a  new 
trial,  the  order  granting  such  trial  will  not  be  disturbed. "  Barney 
T.  Dudley,  40  Kai>s.  247  ;  19  Pac.  Rep'r,  550 ;  Howell  v.  Pugh, 
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♦//•-rt  **vJ  :.ve  jA^  vf  >  ,*  -i^  zJ.»i  ;  iiXdi  fr^ci  ins  y^r^-ga^r  One 
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A)i  JI  if^i'„T  arrv^  '^"^  crxs-jci.  •  iLc  €!Xi.«es  cicnzaziT  took 
♦;^  y^'f^^^Jt  vlA  C-^jfA  %  rer*?'pc  pnfle:cu^  v>  ft  bj  p.lii::t££*s 
*jf*r,t.  Jt  i  trri^  trjil  It  w*i  oiie  of  &  bcok  of  recKpcs  fxmeshed 
T/T  ♦r>sj  ^z[jr«s«i  t^^f.y^^j.  \rA  i:-e  reorlpt*  w€r&  all  ia  blaak.  die 
f/rU,U!4  j/*rt  ^yyfjtairi>,j^  ali  tr-e  n&g^lAdoa*  that  tLe  eipiufc  eom- 
j/w*y  r'?<f/r»5d  Uj^  h\i\yyir  to  eorjcplj  vith.  The  bljoks  were  all 
l^rft  Vff  iuh  khippfiT  to  fiJ  in  anr  war  he  pleased;  and  in  wlisft- 
itr^  wiaij  hh  filled  tlie  MankA  tLe  expres  oompanr  was  bound  to 
f^j^?;[/t  for  the  propertj  covered  bj  the  reoeipt.  When  the  8faip- 
jptfT  \%'aA  i\\\f:A  i)th  bUnk  and  presented  it  to  the  ezpreaB  eompany 
for  Um  w((Tiatfjre,  he  waa  in  the  attitadeofpropodng  an  agreement 
Uf  th^j  fsx\fr(!^  effxu\yzx\j  for  aoceptance.  The  signature  of  the  ex- 
pr#^  ojm\\ftkuy  wa»  the  completion  of  the  agreement,  and  the 
«»^fwrn#.f it  aa  c^KfipIctcd,  no  far  as  it  rekted  to  the  valne  of  the 
pro|K?rty,  wa*  not  a  limitation  of  liability  for  n^ligenoe  in  any 
way,  but  a  iKjware  a^eement  that  the  property  pieBonted  for  car- 
rl/i^rj  and  mvareA  by  the  receipt  was  only  worth  $50/' 

In  Opi>cfihcimcrv.  Express  Co.,  69  111.  62,  the  facts  w^ie 
about  m  follows :   May  and  Stern  shipped  by  the  United  States 
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Express  Company  a  box  weighing  twenty-five  ponnds,  from  New 
York  city  to  Oppenheimer  &  Co.,  at  Chicago,  IlL  It  contained 
jeweh-y  of  the  value  of  $3,800.  The  receipt  given  by  the  ex* 
press  company  was  similar  in  that  case  to  the  receipt  given  by  the 
Pacific  Express  Company  in  this  case.  The  blank  for  the  value 
of  the  box  and  contents  was  not  filled  in.  Bat  the  limitation  of 
$50  was  in  the  receipt  in  that  case,  as  in  this.  Tbe  box  and  its 
•contents  were  destroyed  by  fire  in  the  ofice  of  the  express  com- 
pany at  Chicago.  Oppenheimer  &  Co.  brought  an  action  to  re- 
cover for  the  value  of  the  contents  of  the  box.  Jndgment  was 
rendered  in  their  favor  for  $60  only.  They  appealed.  The 
judgment  of  the  lower  court  was  afiSrmed  by  die  supreme  court 
of  Illinois.  In  rendering  its  opinion  that  court  said :  ^'  The  terms 
and  conditions  on  which  the  company  received  the  property  for 
transportation  were  clearly  expressed  in  the  body  of  the  receipt, 
and  in  a  way  not  calculated  to  escape  attention.  It  must  be  sup- 
posed that  these  men  paid  some  attention  to  the  transaction  of 
their  business,  and  were  reasonably  well  informed  in  ^gard  to 
the  nature  of  their  contracts.  That  they  should  have  been  so 
doing  business  with  this  company  for  years,  handling,  filling  out 
and  procuring  the  execution  of  these  shipping  receipts  without  a 
knowledge  of  their  general  character  and  effect,  it  is  difficult  to 
believe.  They  must  be  held  to  have  had  such  knowledge  *  *  * 
A  distinction  exists  between  the  effect  of  those  notices  by  a 
carrier  which  seek  to  dischai^  him  from  duties  which  the  law 
has  annexed  to  his  employment,  and  those,  like  the  one  in  ques- 
tion, designed  simply  to  insure  good  faith  and  fair  dealing  on  the 
part  of  his  employer  — in  the  former  case,  notice  alone  not  being 
effectual  without  an  assent  to  the  attempted  restriction ;  while  in 
the  latfler  case,  notice  alone,  if  brought  home  to  the  knowledge  of 
the  owner  of  the  property  delivered  for  carriage,  will  be  suffi- 
cient." A  part  of  the  syllabus  of  that  case  reads:  "An  express 
company  has  the  right  to  demand  from  a  consignor  such  infer- 
mation  as  will  enable  it  to  decide  on  the  proper  compensation  to 
charge  for  the  risk  and  the  degree  of  care  to  bestow  in  discharg- 
ing its  trust ;  and  a  limitation  of  its  liability,  not  to  exceed  $50, 
unless  the  value  of  the  goods  forwarded  is  truly  stated,  if  brought 
to  the  knowledge  of  the  consignor,  is  reasonable  and  consistent 
with  public  policy."    The  court  finally  disposed  of  the  above  case 
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npoB  the  groaod  that  there  web  a  ^  designed  soppreaBioD  of  &e 
vElne  ^of  die  goodfi."  It  was  said  in  liie  opinioo,  among  other 
things,  that  '^  there  was  an  actual  attempt  here  by  the  agent  of 
the  shippers  to  fill  in  this  blank  space,  bnt,  io  stead  of  inflerting 
^  S,800 '  (the  valne),  a  mark  or  character  was  insertod  ioexpressive 
of  any  value.  This  shows  that  there  was  a  desired  snppresfflon 
of  the  valne  of  the  goods,  That  was  suifair  condnot  on  the  part 
of  the  shipper  of  the  goods.  The  effect  of  sndi  oondoct  to  re- 
lieve the  carrier  from  his  liabitit j  as  insurer  is  asserted  in  many 
cases  [here  decisions  are  given].  Had  the  tme  value  of  the 
goods  been  disclosed,  there  would  have  beeu  an  extra  charge  of 
|!9/50,  increased  precaution  would  have  been  taken  for  the  safety 
of  the  goods,  and,  as  the  evidence  shows,  they  would  have  been 
saved." 

It  may  be  said,  in  every  caee,  that  where  a  shipper  fixes  an 
agreed  valuation  upon  his  goods  to  be  transported,  or  enters  into 
a  special  contract  witii  the  carrier  iiiat  if  his  goods  are  lost  or  in* 
jnred  he  will  not  demand  over  $50,  and  thereby  obtains  cheaper 
rates,  he  is  gnilty  of  fraud,  or  attempted  fraud,  if  his  goods  are 
lost  or  injured,  and  he  demands  for  his  damages  an  amount  above 
the  valuation  or  limitation  agreed  to.  If  it  be  true,  as  the  trial 
court  charged  the  jury,  that  '^  the  plaintiff  must  be  presumed, 
under  the  facts  of  this  case,  to  have  assented  to  the  terms  and 
conditions  of  the  receipt, '*  then,  within  the  better  authorities, 
the  limitation  of  the  carrier's  liability,  not  to  exceed  $50,  was  the 
same  as  fixing  the  value  of  the  property  transported  at  $50  only, 
and  the  limitation  of  the  express  company's  liability,  not  to  ex- 
ceed the  $50  stated  in  the  receipt,  was  reasonable  and  just  Boor- 
man  V.  Express  Co.,  21  Wis.  154,  is  a  case  like  this.  A  limita- 
tion of  $50  was  contained  in  the  receipt.  Chief  Justice  Dixon, 
writing  the  opinion,  held  that  "  an  express  company  may  exempt 
itself  by  special  contract  from  liability  as  insurer ;  or  for  the  de- 
fault or  negligence  of  any  person  to  whom  the  property  may  be 
delivered  by  it,  for  the  performance  of  any  act  or  duty  in  respect 
thereto,  off  its  own  routes ;  or  for  loss  or  damage  of  any  package 
for  over  $50,  unless  the  just  and  tme  valne  thereof  is  stated  in 
the  receipt."  In  Duntley  v.  Eailroad,  supra,  it  was  decided  that 
^'  a  regulation  of  a  carrier  with  respect  to  the  transportation  of 
liiw  animals,  which  fixes  the  ordinary  value  of  horses,  for  which 
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it  will  hold  itoelf  responsible  in  case  of  loss,  at  $900  each^  and  re- 
quires extra  compensation  for  iTansporting  animals  of  greater 
valne,  is  reasonable  and  valid."  In  Durgin  v.  Express  Co.  iN. 
R^  1890),  90  Atl.  Rep'r,  398,  the  receipt  was  like  the  one  in  this 
case,  and  limited  the  liability  to  $50.  It  was  held  that  ^^  a  shipper 
of  goods  who  fills  OQt  one  of  the  blank  receipts  contained  in  a 
book  previonsly  f nmished  by  an  express  company  for  his  nse,  and 
obtains  the  signatare  of  the  company's  agent  thereto,  npon  deliver* 
ing  to  him  a  package  for  transportation,  will  be  presumed  to  know 
the  contents  of  the  receipt ;  and,  if  he  receives  such  receipt  with- 
out objection,  his  assent  as  to  its  conditions  will,  in  the  absence  of 
fraud,  be  conclusively  presumed."  Olark,  J.,  in  delivering  the 
opinion  in  that  case,  said :  '^  The  receipt  signed  by  the  defendant's 
agent  and  servant  at  the  time  of  the  delivery  of  the  package  was 
taken  by  the  plaintiff  as  evidence  of  the  fact  and  purpose  of  its 
delivery,  and  of  the  terms  and  conditions  on  which  the  defendants 
received  it.  The  receipt  was  contained  in  a  book  of  blank  receipts 
previously  furnished  by  the  defendants  for  the  use  of  the  plaintiff, 
and  the  written  portions  were  in  his  handwriting,  and  the  law 
fKresnmes  that  the  contents  were  known  to  him.  The  plaintiff 
understood  it  to  be  the  shipping  contract,  and,  in  the  absence  of 
fraud,  by  receiving  it  without  objection,  he  was  conclusively  pre- 
sumed to  assent  to  its  conditions.  Merrill  v.  Express  Go ,  62  N» 
H.  514 ;  Grace  v.  Adams,  100  Mass.  505. 

It  is  now  generally  held  that  the  responsibility  imposed  on  the 
carrier  of  goods  by  the  common  law  may  be  restricted  and  quali- 
fied by  express  stipulation,  where  snch  stipulation  is  just  and 
reasonable ;  and  a  stipulation  that  the  carrier  shall  be  informed  as 
to  the  value  of  the  goods  delivered  to  him  for  carriage,  as  affect- 
ing the  risk,  and  the  degree  of  care  required,  is  clearly  reasonable. 
«  «  «  The  plaintiff  understood  that  he  was  securing  trans- 
portation of  the  box  to  New  York  at  a  reduced  rate  (in  fact,  at 
one-fifth  of  the  regular  rate),  by  calling  the  value  $50,  and  assum- 
ing a  portion  of  the  risk  of  carriage  himself ;  and,  having  agreed 
upon  a  valuation  for  the  purpose  of  fixing  the  express  charges,  he 
cannot  insist  that  the  goods  are  of  greater  value,  for  the  purpose 
of  increasing  his  claim  for  damages  for  the  loss.  Nor  is  it  mate- 
rial whether  the  loss  arose  from  the  negligence  of  the  defendants 
or  some  other  cause.     The  defendants  agree  to  respond  in  a  sum 
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not  exceeding  $50  Id  case  of  loss,  and,  for  the  porpose  of  the 
<;ontract  of  transportation  between  the  parties  to  the  contract,  the 
goods  had  no  greater  value."  See,  also,  to  the  same  effect,  Squire 
T.  Raih-pad  Co.,  98  Mass.  239  ;  Raihroad  Go.' v.  Henlein,  52  Ala. 
615 ;  Magnin  v.  Dinsmore,  56  N.  Y.  168 ;  Railroad  Co.  v. 
Weakly,  60  Ark.  397 ;  8  S.  W.  Rep'r,  134.  In  Railroad  Co.  v. 
Wynn  (Tenn.,  Jan.  2,  1890),  14  S.  W.  Rep'r,  811,  special  con- 
tracts  for  a  limitation  of  the  liability  of  a  carrier  are  not  sustained. 
It  is  said  in  that  case,  among  other  things,  that  ^^  to  our  minds  it 
is  perfectly  clear  that  the  two  kinds  of  stipulation  —  that  provid- 
ing for  total,  and  that  providing  for  partial,  exemption  from  lia- 
bility for  the  consequences  of  the  carrier's  negligence  —  stand 
upon  the  same  ground,  and  must  be  tested  by  the  same  principles. 
If  one  can  be  enforced,  the  other  can ;  if  either  be  invalid,  both 
must  be  held  to  be  so  —  the  same  considerations  of  public  policy 
operating  in  each  case."  In  our  opinion,  the  reasons  stated  are 
wholly  untenable.  They  proceed  upon  false  premises.  That 
court  overlooks  the  power  of  the  shipper  to  freely  and  fairly  fix 
a  valuation  upon  his  own  property.  The  carrier  has  the  right  to 
make  reasonable  rates  for  carriage.  A  total  exemption  from  the 
liability  on  the  part  of  a  carrier  would  not  be  just  or  reasonable, 
and  no  person,  having  reason,  would  willingly  and  freely  contract 
with  a  carrier  that  the  property  that  he  wished  to  have  trana- 
ported  was  absolutely  worthless.  The  carrier  is  bound  to  receive 
and  transport  the  property  of  the  shipper.  The  shipper  can  place 
his  own  valuation  upon  the  property  delivered  by  him  to  the 
carrier  to  be  transported.  The  carrier  cannot  arbitrarily  fix  any 
valuation  on  the  property  received  from  the  shipper,  but  may 
reasonably  insist  on  proper  information  as  to  the  value  of  the 
property  which  he  receives.  He  ought  to  have  a  right  to  know 
what  it  is  that  he  undertakes  to  carry,  and  the  amount  and  extent 
of  his  risk.  Upon  the  value  of  the  property,  the  risk  incurred, 
and  the  distance  the  property  is  to  be  transported,  the  charges  for 
carriage  are  fixed.  Therefore,  it  would  seem  to  us  that  a  contract 
fixing  the  value  of  the  goods  delivered  to  the  carrier,  or  fixing  a 
limitation  of  damage  in  case  of  loss  or  injury  is  clearly  reasonable, 
as  affecting  the  risk  and  degree  of  care  required  concerning  the 
property  to  be  transported.  With  the  above  and  foregoing  limita- 
tions, we  cannot  conceive  how  the  carrier  can  evade  his  duty  or 
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nnllif  J  the  law.  Upon  the  anthoritiee  cited,  the  instractioiis  of 
the  trial. conrt  were  erroneous,  and  the  instraction  prayed  for  by 
the  express  company  for  limitation  as  to  damajres  should  have 

There  is  nothing  appearing  in  the  evidence  or  the  findings  of 
the  jary  that  show,  or  tend  to  show,  gross  negligence,  fraud  or 
intentional  wrong  upon  the  part  of  the  express  company.  In  the 
case  of  Railroad  Co.  v.  Simpson,  80  Kans.  645 ;  2  Pac.  Bep'r,  821, 
the  limitation  was  arbitrarily  fixed  by  the  carrier  without  the  con- 
sent of  the  shipper.  That  contract  was  not  just  or  reasonable,  or 
freely  or  fairly  entered  into.  It  was  in  violation  of  public  policy. 
It  is  unlike  this  case,  because,  when  the  box  in  controversy  was 
shipped,  the  shipping  clerk  of  the  Kellogg  Newspaper  Company 
filled  out  a  receipt,  and  a  man  by  the  name  of  Glass,  a  driver  for 
the  Pacific  Express  Company,  signed  it.  No  deceit  or  unfairness 
was  practiced  by  the  express  company.  In  the  case  of  Telegraph 
Co.  V.  Crall,  38  Eans.  679  ;  17  Pac.  Rep'r,  309,  gross  negligence 
was  involved.  Whether  a  telegraph  company  could  exempt  itself 
by  contract  from  ordinary  negligence  was  not  passed  upon.  That 
question  was  reserved.  We  do  not  think  it  is  necessary  to  follow 
all  that  was  stated  in  Eallman  v.  Express  Co.,  supra,  because, 
although  that  decision  was  made  nearly  twenty -five  years  ago,  the 
question  now  at  issue  was  not  necessarily  embraced  in  that  decis- 
ion, for  the  reasons  heretofore  named.  The  case  of  Railroad  Co. 
V.  Simpson,  supra,  followed  Railroad  Co.  v.  Lockwood,  17  Wall. 
357.  This  case  is  referred  to  and  clearly  distinguished  in  the  lat- 
ter case  of  Hart  v.  Railroad  Co.,  supra. 

Again,  the  box  containing  the  type  and  plates  was  shipped  from 
Kansas  City,  Mo.  The  receipt  executed  by  the  express  company 
was  executed  and  delivered  at  Kansas  City,  Mo.,  to  the  Kellogg 
Newspaper  Company  for  P.  T.  Foley,  the  plaintiff  below.  In 
that  state  the  law  declared  by  the  supreme  court  is  that  ^^  a  con- 
tract fairly  entered  into  between  carrier  and  shipper,  specifying  a 
fixed  sum  as  the  value  of  the  property  and  limiting  the  recovery 
in  case  of  loss  to  that  sum,  is  binding  on  the  shipper."  Harvey 
V.  Railroad  Co.,  74  Mo.  538.  We  must  assume,  so  far  as  this 
case  is  concerned,  that  the  parties,  including  the  shipper  and  the 
express  company,  contracted  with  reference  to  the  law  of  Missouri. 
The  receipt  was  signed  there,  the  box  was  delivered  there,  and 
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was  ahipped  from  MiflBoaii  to  Eansaa.  It  seems  to  us  that  tiie 
shipper  ought  not  to  oompiain.  If  he  had  desired  to  insert  in  the 
reoeipt^  wUeh  the  express  eompany  was  asked  to  sign,  $144.55  as 
the  fall  value  of  the  box,  or  if  he  had  desired  to  insert  any  larg^er 
amonnt,  he  had  the  option  so  to  do,  and  if  he  had  inserted  the 
fall  valme  of  the  box  and  its  oonteuts  he  could  tiave  recovered  the 
value.  But  as  the  shipper  voluntarily  limited  his  loss  or  damage 
to  the  sum  of  $50  only,  why  should  he  refuse  to  receive  the 
sum  of  $50,  which  was  tendered  him  by  the  saperintondent  of 
the  express  company  when  he  presented  his  claim  for  damages! 
The  receipt,  as  executed,  was  just  as  he  desired  and  wished  it. 
The  damage  in  case  of  loss  or  injury  to  ihe  box  or  its  contents  was 
liquidated  in  advance  by  the  volantary  action  of  the  parties. 
^  The  limitation  as  to  the  damages  or  value  has  no  tendency,  in 
such  a  case  as  this,  to  exempt  from  liability  for  negligence." 
Hart  V.  RaUroad  Co.,  supra. 

Generally,  the  charges  for  transporting  a  box  or  package  valued 
^  $144.50,  $500,  or  $1,000  are  more  than  when  the  value  is  $50 
only,  and  if  the  shipper  wishes  to  pay  fall  charges  and  recover 
full  value,  in  case  of  loss  or  injury  from  negligence,  why  shoald 
he  not  state  to  the  carrier,  or  write  in  the  receipt  to  be  signed  by 
the  carrier,  the  full  value  7  We  now  repeat  what  was  said  upon 
this  point  in  the  Kallman  Express  Cc's  Case,  3  Kans.  905,  where 
the  receipt  was  left  blank  as  to  the  value,  as  in  this  case,  but 
where  a  limitation  was  inserted  in  the  receipt  in  case  of  loss  or 
damage :  *^  llie  company  exhibits  to  the  employer  the  exact  con* 
ditions  upon  which  it  will  receive  his  property  for  carriage,  to 
which  he  may  assent  or  not,  as  he  may  dioose.  If  he  assent,  we 
think  he  should  be  bound  thereby.  As  in  this  case,  if  the  real 
value  of  the  property  was  $592^3,  the  employer,  in  case  of  loss, 
would  be  as  much,  nay  more,  interested  in  having  such  value 
truly  stated  in  the  bill  of  lading  or  receipt  as  the  company  could 
possibly  be  in  having  the  value  understated.  He  ought,  then,  to 
have  made  known  to  the  company  the  true  value  of  the  goods^ 
and  more  especially  as  the  limitation  upon  the  liability  of  the 
company  was  so  plainly  stated  in  the  receipt."  The  judgmait  of 
the  district  court  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Johnston,  J.,  concurs. 
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Yaubrhhx,  J.  (diasentiiig).  I  think  we  fihoald  follow  the  de» 
cifiion  made  in  the  case  of  Kallmaa  v.  Express  Co.,  3  Kans.  205 
—  First,  because  it  is  right ;  and,  second,  for  the  following  rea- 
sons :  It  was  made  on  February  17,  1865,  more  dian  twenty-six 
years  ago ;  the  courts  have  been  open  ever  since,  and  twenty  or 
more  sessions  of  the  legislature  have  intervened,  and  yet  no  modi- 
fication of  any  of  the  rules  therein  enunciated  have  been  made, 
but  all  seem  to  have  been  acquiesced  in ;  and  for  these  reasons  it 
must  be  presumed  that  the  parties  to  this  action,  and  especially 
the  express  company,  contracted  with  reference  to  such  rules ;  and 
now,  to  overturn  them,  and  to  declare  different  rules  for  this  case, 
would  virtually  be  to  make  a  new  contract  for  the  parties ;  and 
construing  the  present  contract  as  the  contract  in  that  case  was 
construed  would  render  the  contract  valid,  while  to  construe  it  as 
the  express  company  now  desires  po  have  it  construed  would  ren- 
der it  void.  To  construe  t!ie  contract  so  as  to  limit  the  express 
company's  common-law  liability  only  as  an  insure,  and  only  for 
losses  and  injuries  brought  about  by  other  causes  than  the  com- 
pany's own  negligence,  fraud  or  willful  wrongs,  would  render  the 
contract  valid ;  while  if  it  be  construed  in  such  a  manner  as  to 
reach  to  the  domain  of  negligence,  fraud  and  willfui  wrongs  on 
the  part  of  the  express  company  itself,  and  to  limit  the  company's 
liability  so  that  the  company  would  not  be  liable  for  losses  occa- 
sioned by  its  own  negligence,  fraud  or  willful  wrongs,  would  ren- 
der the  contract  to  that  extent  invalid  and  worthless. 

It  must  be  remembered  that  in  this  case  the  value  of  the  prop- 
erty transported  was  not  agreed  upon.  Whether  it  was  worth 
1  cent,  $1,  $100,  $1,000  or  any  other  sum,  greater  or  less,  is  left 
wholly  blank.  There  seems  to  have  been  no  thought  of  fixing, 
by  contract  or  otherwise,  the  actual  value  of  the  property,  or  any 
value,  but  it  was  actually  worth  $144.55.  In  this  failore  to  fix 
the  value  of  the  property  by  contract,  this  case  differs  essentially 
from  the  case  of  Hart  v.  Railroad  Co.,  112  U.  S.  332 ;  6  Sup.  Ct. 
Bep'r,  151.  There  are  other  distinctions  between  the  present 
case  and  those  relied  on  by  the  express  company.  For  instance, 
the  shippers  themselves,  in  some  of  the  cases  relied  on  by  the  ex- 
press company,  were  guilty  of  fraud  or  unfair  dealing,  as  in  the 
case  of  Oppenheimer  v.  Express  Co.,  69  111.  62,  68.  In  that  case 
the  shippers  delivered  to  the  express  company  for  transportation. 
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%  certain  box  oontainiiig  watches  and  jeweliy  of  the  value  of 
$3,800,  withoat  diadosing  its  contents  or  Uieir  great  valne,  and 
paid  only  $1.40  for  its  transportation ;  while,  if  thej  had  disdoeed 
its  contents  and  their  value,  they  would  have  had  to  pay  $10.90 
for  its  transportation.  The  receipt  which  they  took  from  the 
express  company  did  not  state  the  contents  or  the  valae  of  the 
goods,  but  stated,  **  Contents  unknown/'  The  court,  in  com- 
menting upon  these  matters,  used  the  following,  among  other, 
langnage :  '^  There  was  an  actual  attempt  here  by  the  agent  of 
the  shippers  to  fill  in  this  blank  space,  but,  instead  of  inserting 
^  3,800 '  (the  value),  a  mark  or  character  was  inserted  inexpressive 
of  any  valae.  This  shows  that  there  was  a  designed  suppression 
of  the  value  of  the  goods.  Tliat  was  unfair  conduct  on  the  part 
of  the  shippers  of  the  goods.  The  effect  of  snch  conduct  to  re- 
lieve tlie  carrier  from  his  liability  as  insurer  is  asserted  in  the  cases 
of  [here  certain  cases  are  given].  Had  the  true  value  of  the 
goods  been  disclosed,  there  would  have  been  an  extra  charge  of 
$9.50,  increased  precautions  would  have  been  taken  for  the  safety 
of  the  goods,  and,  as  the  evidence  shows,  they  would  have  been 
saved.''  In  this  case  of  Oppenhemier  v.  Express  Co.,  no  pretense 
of  fault  or  n^ligence  on  the  part  of  the  express  company  was 
itnpated,  but,  on  the  contrary,  it  was  admitted  by  the  parties 
that  the  company  was  not  guilty  of  any  fault  or  n^ligence ;  and 
in  the  later  case  of  Railroad  Co.  v.  Chapman,  24  N.  E.  Rep'r, 
417,  419  (decided  by  the  supreme  coart  of  Illinois  on  May  14, 
1890),  it  is  stated  as  follows :  ^^  In  Oppenheimer  v.  Express  Co. 
69  m.  62,  the  court  held  that  the  contract  exempting  carriers 
from  liabilities  is  not  to  be  construed  as  providing  against  loss  or 
injury  occasioned  by  actual  negligence  on  their  part"  Indeed, 
the  case  of  Oppenheimer  v.  Express  Co.  has  no  application  to 
this  present  case.  In  the  present  case  the  shipper  was  not  guilty 
of  fraud  or  unfair  dealins^,  and  the  express  company  was  unques- 
tionably guilty  of  culpable  negligence. 

In  the  case  of  Bank  v.  Brown,  9  Wend.  85,  114,  et  seq.,  an 
intended  passenger  on  a  steamboat,  without  paying  extra  fare, 
took  with  him  on  the  steamboat  as  baggage  an  ordinary  traveling 
trunk  containing  $11,250.  In  a  few  minutes  afterward  the  trunk 
and  its  contents  were  removed,  and  the  owner  never  recovered 
them.     The  owners  of  the  steamboat  had  no  knowledge  of  the 


Paoipic  Exp.  Co.  v.  Foley.  381 

contents  of  the  trunk,  nor  of  their  great  value,  and  it  was  held 
that  they  were  not  liable  for  their  loss.  Other  distinctions  might 
be  shown  between  this  case  and  the  cases  relied  on  by  the  express 
company,  if  it  were  thought  necessary.  The  stipulation  contained 
in  the  receipt  given  by  the  express  company  in  the  present  case^ 
limiting  its  liability  for  loss  or  damage,  does  not  limit  its  liability, 
except  with  respect  to  an  amount  in  excess  of  $50.  Up  to  that 
amount  the  express  company's  liability  remains  precisely  the  same 
as  it  would  be  at  common  law,  or  as  it  would  be  if  no  contract 
limiting  its  liability  had  ever  been  made.  But  for  the  excess  above 
$50  the  express  company  claims  that  it  has  obtained  a  boundless 
immunity  from  liability ;  that  it  has  not  only  obtained  an  absolute 
exemption  from  all  liability  for  all  loss  or  damage  above  that 
amount,  where  the  loss  or  damage  has  occurred  without  fault  or 
negligence  on  its  part,  but  that  it  has  also  obtained  such  an  ex- 
emption where  the  loss  or  damage  has  been  occasioned  by  its  own 
negligence,  or  by  its  own  fraud  or  willful  wrongs,  including  the 
willful  destruction  of  the  property,  or  the  greater  wrong  of  felo- 
niously stealing  it.  This  cannot  be  correct.  The  stipulation  in 
«uch  receipt  ought  to  be  so  construed  as  to  exempt  the  company 
from  liability  for  only  such  loss  or  damage  in  excess  of  $50  as 
might  be  occasioned  by  the  fault  or  negligence  of  others,  or  as 
might  result  from  some  accident,  casualty  or  misfortune  over  which 
the  company  could  have  no  control.  I  think  the  weight  of  authority 
sustains  this  view.  While  a  comoion  carrier  may  make  a'  valid 
contract  exempting  himself  from  his  common-law  liability  as  an 
insurer  and  for  losses  occasioned  by  the  acts  of  others  without  his 
fault,  or  occasioned  by  such  of  his  own  acts  only  as  do  not  involve 
any  kind  of  wrong,  or  occasioned  by  circumstances  over  which  he 
has  no  control,  yet  he  cannot  make  a  valid  contract  exempting 
himself  from  liability  for  losses  occasioned  by  his  own  carelessness 
or  negligence  or  improper  acts.  Such  a  contract  would  be  against 
public  policy,  and  void.  I  think  the  contract  in  the  present  case 
should  be  construed  precisely  as  though  it  did  not  attempt  to  limit 
the  express  company's  liabili  ty  at  all  for  losses  occasioned  by  its 
own  negligence  or  improper  conduct,  and  I  would  refer  to  the 
following  authorities  in  support  of  this  view :  Kallman  v.  Express 
Ck).,  3  Kans.  205 ;  Railroad  Co.  v.  Simpson,  30  Kans.  645;  2  Pac. 
Bep'r,  821 ;  Railway  Co.  v.  Peavy,  29  Kans.  169  ;  Telegraph  v. 
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Orall,  8A  Eans.  679;  17  Pac.  BepV,  309 ;  Farriiam  t. 
Co.y  55  Penn.  St  53;  Expreas  Co.  r.  Sands,  55  Penn.  St  140 ;  Gro- 
gan  V.  Express  Co.,  114  Pom.  St  533;  7  All.  Rep'r,  134;  Weiller  v» 
Eailroad  Co.,  134  Peim.  St  310;  19  Atl.  Rep'r,  702;  Express  Co. 
Y.  Moon,  39  Miss.  822 ;  BaUroad  Co.  v.  Abels,  60  Miss.  1017 ;  Ex- 
press Co,  V.  Seide,  67  MisE.  609;  7  South.  RepV,  547;  Kirby  v. 
Express  Co.,  2  Mo  App.  370 ;  MeFaddea  v.  Railway  Co.,  92  Mo. 
343;  4  S.  W.  Rep'r,  689;  Moultou  v.  Railway  Co.,  31  Minn.  85; 
16  N.  W.  Rep'r,  497;  The  City  of  Norwich,  4  Ben.  271 ;  Rail- 
road Co.  V.  Lockwood,  17  Wall  857 ;  Liveq)ool  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  IT.  S.  397 ;  9  Sup.  Ct  Rep'r,  469  ;  Roeenfetd 
V.  Railway  Co.,  103  Ind.  121 ;  2  N.  E.  Rep'r,  344 ;  Express  Co. 
V.  Harris,  120  Ind.  73;  21  N.  E.  Rep'r,  340;  Railway  Co.  r. 
Harris,  67  Tex.  166 ;  2  S.  W.  Rep'r,  574 ;  Railway  Co.  v.  Mad- 
dox,  75  Tex.  300;  19  S.  W.  Rep^r,  815;  Erie  Dispatch  v.  John- 
son, 87  Tenn.  490 ;  11  8.  W.  Rep'r,  441 ;  Railroad  Cow  v.  Wynn, 
88  Tenn.  320;  14  S.  W.  Rep'r,  311 ;  Railroad  Co.  v.  Gilbert, 
88  Xenn.  430 ;  12  S.  W.  Rep'r,  1018  ;  Black  r.  Transportation 
Co.,  55  Wis.  319 ;  13  N.  W.  Rep'r,  244 ;  Railroad  Ca  v.  Hop- 
kins,  41  Ala.  486 ;  Express  Co.  r.  Stettaners,  61  HI.  184 ;  Rail- 
way Co.  V.  Chapman,  24  N.  E.  Rep'r,  417,  419  (111.,  May  14, 
1890);  Judson  v.  Railroad  Corp.,  6  Allen,  486 ;  OmdorfiE  v.  Ex- 
press Co.,  3  Bosh,  194 ;  Express  Co.  v.  Backman,  28  Ohio  Si. 
144 ;  Lamb  v.  Railroad  Co.,  46  K  Y.  271. 

In  my  opinion,  notwithstanding  the  stipulation  in  the  aforesaid 
receipt,  limiting  to  some  extent,  the  liability  of  the  express  com* 
pany,  the  company  was  still  bound,  at  its  peril,  to  act  in  good 
faith,  as  toward  its  employer,  and  to  exorcise  reasonable  care  and 
diligence  with  respect  to  its  employer's  goods.  There  was  ample 
evidence  to  show  negligence  on  the  part  of  the  express  company, 
if  not  gross  negligence.  The  goods  were  shipped  from  Eaasaa 
City  in  good  order.  When  they  arrived  at  their  destination,  at 
Lawrence,  the  box  containing  them  was  found  broken.  With 
due  care,  however,  they  might  still  have  been  saved,  as  is  fairly 
inferable  from  the  evidence,  and  as  was  the  opinion  of  the  jaiy 
according  to  their  findings.  The  box,  however,  was  turned  over 
by  one  of  the  express  company's  agents,  and  a  piece  came  out. 
Afterward  the  company's  agents  attempted  to  take  the  box  and 
contents  from  the  express-car  in  which  they  were  transported,  and 
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to  pat  the  same  on  a  track,  md  in  doing  so  some  of  the  type  and 
some  of  the  electrotype  plates  feD  down  between  the  car  and  the 
platform.  Afterward  thej  gathered  them  np,  and  pat  them  into 
a  coal  Seattle,  and  took  them  to  a  house  belongmg  to  the  express 
company,  where  they  remained  for  some  time,  and  were  afler- 
ward  removed  to  the  express  company's  office,  where  they  still 
remain,  so  far  as  is  shown.  This  seems  like  gross  n^ligence.  It 
was  not  necessary,  however,  that  gross  negligence  should  hav^ 
been  shown.  Ordinary  negligence  only,  or,  in  other,  words,  a 
want  of  ordinary  care,  was  all  that  was  necessary.  In  the  case  of 
Kallman  v.  Express  Co.,  snpra,  the  fcAlowing,  among  other, 
language^  with  reference  to  express  companies  limiting  their  com- 
mon-law liability,  is  nsed :  '^  An  examination  of  the  authorities 
bearing  npon  this  point  will,  we  think,  show  that  they  may  do  so, 
provided,  however,  that  doe  care  and  diligence  be  used  in  the  dis- 
charge of  their  trast.  Bat  carriers  cannot  in  this  way  shield 
themselves  from  the  consequences  of  frond,  gross  n^Iigence  and 
want  of  care.  *  *  *  It  is  only  when  such  cArriers  act  in 
good  .  faith,  and  use  due  care  and  diligence  in  and  aboat  their 
bnsiness,  that  the  law  permits  them  to  have  the  benefit  of  limita- 
tions like  that  ander  consideration.'' 

In  the  case  of  Kailroad  Oo.  v.  Wynn,  supra,  the  following, 
among  other,  language  is  used  by  the  court :  ^  The  author  of 
American  and  English  Encyclopsedia  of  Law,  says  :  *  By  the  clear 
weight  of  anthority  in  England,  Canada^  the  United  States,  and 
almost  without  exception  in  the  states  of  the  Union,  the  rule  has 
been  adopted  that  the  common  carrier  can  make  no  contract  the 
effect  of  which  will  be  to  exempt  him  from  liability  for  negligence.* 
2  Amer.  A  Eng.  Enc.  Law,  822.  Is  the  limitation  in  the  contract 
before  ns  within  the  prohibition  of  this  eminently  just  and  gen- 
erally accepted  principle?  Manifestly  the  stipniation  does  not 
oontemptate  total  exemption  from  liability ;  it  only  provides 
for  partial  or  limited  exemption.  Upon  that  distinction  the 
nice  and  important  question  arises,  can  a  stipulation  of  the  lat- 
ter character  stand  before  the  law  when  one  of  the  former  kind 
cannot?  Or,  to  state  the  same  question  differently,  and  so  as  to 
apply  it  more  directly  to  the  facts  of  this  case,  the  rule  of  law 
being  established,  as  wo  have  seen  it  is,  that  the  defendant  com- 
pany could  not  lawfully  have  contracted  with  the  plaintiff  that  it 
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teriUiA  r^r  o:netj4iindreths  of  the  loss  to  ocea^iooed.  Wish  great 
nruuilrn'Xj  Hat  a^jthorlties  sar  it  eaarvx  d*j  the  (onner.  If  allowed 
to  do  the  htter^  it  roar  trierebr  sa'«^:anti^T  erade  and  nailifr 
tbe  law,  vhtcfa  lajs  it  »hall  not  do  the  former,  azid  in  that  waj  do 
indirectlj  what  it  is  forbidden  to  do  direetlj.  We  hold  that  it 
eari  do  nether  The  reqairement  of  the  law  has  erer  been,  and 
in  now,  that  the  common  carrier  shaU  be  diligent  and  earefnl  in 
the  transportation  of  it«  freight,  and  public  policj  forbids  that  it 
nh/^ll  throw  off  that  obligation  bj  stipaI:Uion  for  exemption  in 
whole  or  in  part  from  the  conseqnences  of  its  negligent  acts.'' 
In  the  cane  of  Express  Co.  ▼.  Seide,  snpra,  the  supreme  court  of 
Mi/^i^Mippi  decided  aA  follows:  ^  A  stipulation  in  a  receipt  giren 
hy  an  expretm  company  that,  if  the  value  of  the  goods  shipped  is 
not  fttat^^  by  the  shipper  and  spedfied  in  the  receipt,  the  holder 
will  not  demand  more  than  $50,  for  loss  or  damage,  exempts  the 
carrier  from  greater  liability  only  when  the  loss  did  not  resnlt 
from  negligence  on  its  part.  This  is  true,  although  a  greater 
charge  is  made  for  carrying  packages  over  $50  in  value,  and  the 
shipper  fails  to  state  the  valae,  and  pays  the  minimum  charge." 
Part  of  syllabus.     In  the  case  of  Kirby  v.  Express  Oo.,  supra. 
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the  court  of  appeals  of  St.  LoniB,  Mo.,  decided  as  follows: 
^^Adanse  in  a  contract  between  an  express  company  and  a 
shipper  stated  that  goods  shipped  are  of  the  value  of  $50,  un- 
less their  value  should  be  inserted  in  the  contract,  and  that  the 
company,  in  case  of  loss,  would  not  be  liable  for  more  than  $50, 
less  the  value  was  so  inserted,  and  the  value  of  the  goods  was 
not  inserted.  Held,  that  this  did  not  reUeve  the  company  from 
liability  for  the  full  value  of  the  goods  if  lost  through  its  fault, 
and  that  a  presumption  of  negligence  arose  from  the  mere  fact  of 
loss."  Part  of  syllabus.  In  the  case  of  McFadden  v.  Railway  Co., 
92  Mo.  343 ;  4  S.  W.  Rep'r,  689,  the  supreme  court  of  Missouri 
dedded  as  follows :  '*While  a  shipper  may  release  a  common  car- 
rier from  its  obligations  as  an  insurer  of  his  property,  yet  the 
carrier  cannot,  by  any  kind  of  stipulation  exempt  itself  from  lia- 
bility for  itfl  own  negligence. "  Part  of  syllabus.  See,  also,  the 
other  cases  above  cited,  and  especially  the  Pennsylvania  dkses.  I 
think  the  judgment  of  the  court  below  should  be  affirmed.^ 

Oommon  carrien  —  limiting  liabUity.  —  See  generaUy  apon  this  subject 
the  following  cases  aad  notes  %u  these  reports:  Qalmby  ▼.  Boston  ft  Me.  R. 
Co.,  1  Am.  R.  R.  ft  Corp.  Rep.  118,  and  note;  Louisville  ft  N.  R.  Co.  ▼.  Qilbert, 
1  Am.  R.  R.  ft  Corp.  Rep.  468;  Richmond  ft  Danville  R.  Co.  v.  Payne,  1  Am. 
R.  R.  ft  Corp.  Rep.  475;  Louisville  ft  N.  R.  Co.  v.  Wynn,  8  Am.  R.  R.  ft  Corp. 
Rep.  18,  and  note;  Duntley  v.  Boston  ft  Me.  R.  Co. ,  8  Am.  R.  R.  ft  Corp.  Rep, 
259,  and  note;  Hand  ▼.  Chicago,  etc.,  R.  Co.,  post,  and  note. 
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(Court  of  Appeals  of  New  Tork,  Beoond  DlvtsioD,  Bfaroh  17, 1801.) 

1.  Railroad  companies.  Injury  to  bmplotb.*  Nbglvgt  to  establish 
PROPER  RULES.  A  railroad  company  provided  proper  cars,  and  the  stakes  nec- 
essary to  secure  freight  on  flat-cars,  but  established  no  rules  for  the  loading  of 
lumber,  except  a  general  one,  requiring  employes  **  to  attend  to  the  loading  of 
all  freight,  *  *  *  to  see  that  it  is  safely  stored,  and  so  that  it  cannot  fall 
off  the  cars."  While  one  of  the  company*s  cars,  loaded  with  lumber  without 
the  use  of  stakes,  was  going  a  short  distance,  several  sticks  fell  off,  and  killed 
plaintiff's  intestate,  who  was  free  from  contributory  negligence.  Held,  that 
the  failure  to  establish  a  rule  requiring  lumber  loaded*  on  flat-cars  to  be  se- 

•  Reported  In  28  Pac.  Bep*r,  866. 
VOL.  IV.— 49 


^  FoKD  Y.  Laks  Sho&b  &  M.  S.  £t.  Co. 


cund  in  all  cmm  naderad  the  aegligenee  of  thoee  loadiair  tba  cus  impatable 
to  iho  eompaoj,  oren  thougli  thej  were  feUow-flerraata  of  diiicgMBed 

2^  pRACncB.  QunrnoHr  por  JXJKT.  Tbe  rale  in  qaastioa  being  insoffidtfnt 
9B  a  nutter  of  law,  defendant  cannot  complain  that  the  caae  waa  aabmitted  to 
the  jury  in  each  manner  that  thej  might  have  foond  ae  a  matter  of  fact  that 
the  role  in  qneetioa  waa  a  aoHlGient  perfoimance  on  the  part  of  the  company, 
of  &B  dntj  toward  ite  ■errants. 

APPEAL  from  a  judgment  of  the  general  tenn  of  the  superior 
court  of  Buffalo,  entered  upon  an  order  dated  December  31, 
1890,  aflSrming  a  judgment  directed  to  be  entered  upon  special 
findings  of  fact,  and  also  aflSrming  an  order  denying  a  motion  for 
a  new  triaL  This  action  was  to  recover  damages  for  n^ligently 
causing  the  death  of  the  plaintiff's  husband,  a  switchman  in  the 
employ  of  the  defendant  On  the  night  of  May  90,  1887,  while 
at  his  post  of  duty,  he  was  struck  by  heavy  timbers  which  fell 
from  a  passing  car,  and  received  injuries  from  which  he  soon  af* 
ter  died.  The  case  has  been  once  before  in  this  court  (117  N.  T. 
638 ;  22  N.  E.  Bep'r,  946),  and  the  material  facts  are  very  fully 
stated  in  the  opinion  of  J  ndge  Earl  there  delivered.  Other  &cts 
are  stated  in  the  opinion. 

James  F.  fftuek  for  appellant.  Tr€u»y  C.  Becker  for 
respondent. 

Brown,  J.  (after  stating  the  facts  as  above).  Upon  the  first 
appeal  of  this  case  the  judgment  which  the  plaintiff  had  recovered 
was  reversed  by  this  court,  on  the  ground  that  the  cause  of  the 
accident  was  attributable  solely  to  the  n^ligenoe  of  the  fellow- 
servants  of  the  deceased  in  improperly  loading  tbe  lumber  upon 
the  cars.  There  was  then  no  question  whether  the  defendant  was 
guilty  of  neghgcDce  in  failing  to  establish  a  proper  rule  or  method 
for  the  loading  of  lumber.  The  court  on  the  first  trial  charged 
the  jury  that  there  was  no  evidence  that  the  defendant  was  called 
upon  to  establish  any  system  of  rules  which  should  provide  for 
any  different  or  safer  method  in  the  loading  of  the  lumber  than 
that  described  by  the  witnesses,  and,  as  tbe  plaintiff  had  a  verdict, 
no  question  was  or  could  be  raised  on  appeal  as  to  the  correctness 
of  that  charge.  Upon  the  last  trial  it  appeared  that  the  only  writ- 
ten rule  that  the  defendant  had  established  which  it  was  claimed 
had  reference  to  the  loading  of  lumber  was  one  known  as  No.  82, 
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and  which  required  its  employes  '^  to  attend  to  the  loading  of  all 
freight,  whether  loaded  by  station-men  or  by  shippers,  to  see  that 
it  is  safely  stored,  and  so  that  it  cannot  fall  off  the  cars.'' 

It  appeared  that  the  defendant  had  also  fnrnisbed  to  its  em- 
ployes stakes  to  be  nsed  in  making  secure  freight  placed  upon 
flat  or  gondola  cars,  and  the  witnesses  for  the  defendant,  who  had 
loaded  or  inspected  the  cars  in  question,  testified  that  they  knew 
that  stakes  were  necessary  in  making  the  Inmber  secnre,  and  that 
when  there  were  no  brackets  on  the  side  of  the  cars,  as  in  this  case, 
the  stakes  could  be  placed  inside  the  box,  between  the  side  of  the 
car  and  the  lumber,  and  fastened  by  being  nailed  or  spiked  to  the 
side.  Bnt  that  conrse  was  not  parsued  in  this  case,  for  the  reason 
that  on  account  of  the  short  distance  the  lumber  was  to  be  carried 
it  was  not  deemed  necessary.  The  plaintiff  also  gave  proof  tend- 
ing to  show  that  on  other  roads  a  verbal  rule  existed  that  in  load- 
ing lumber  it  should  be  secured  by  stakes  on  the  sides,  and  stays 
across  the  top  of  the  load,  whenever  it  was  loaded  above  the  side 
of  a  car,  and  that  the  rule  applied  in  all  cases,  no  matter  what  the 
distance  was  over  which  the  lumber  was  to  be  carried;  that  no 
verbal  rule  of  this  character  prevailed  on  defendant's  road,  and  no 
instruction  to  that  effect  was  ever  given  to  its  employes.  This 
testimony  was  not  given  upon  the  first  trial.  At  the  close  of  the 
evidence  the  trial  court  submitted  eight  special  questions  to  the 
jury,  stating  that  upon  the  answers  to  those  questions  it  would 
determine  which  party  would  be  entitled  to  judgment.  Upon 
the  special  findings  thus  made  judgment  was  directed  for  the 
plaintiff.  This  mode  of  submitting  the  case  to  the  jury  was  ac- 
quiesced in  by  both  parties,  but  the  defendant  claimed,  and  now 
claims,  that  there  was  not  evidence  sufficient  to  justify  a  verdict 
for  the  plaintiff,  and  that  the  complaint  should  have  been  dis- 
missed, and  by  appropriate  exceptions  the  question  is  presented 
here  whether  the  findings  of  the  jury  have  support  in  the  evi- 
dence. 

That  the  car  in  question  was  improperly  loaded,  and  that  such 
was  the  cause  of  the  intestate^s  death,  and  that  he  was  free  from 
any  negligence  contributing  to  the  injury,  are  facts  found  by  the 
answers  to  the  first  three  questions,  and  are  not  disputed  on  this 
appeal.  The  seventh  and  eighth  findings  related  to  the  question 
of  plaintiff's  damages,  and  the  amount.    The  fifth  question  was 
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as  folIowB :  ^'  Did  tlie  defendant  provide,  make  and  promulgate 
a  proper  and  aafficient  rale  with  respect  to  the  loading  of  the  cars 
with  lumber,  including  the  car  from  which  the  lumber  fell,  which, 
if  faithfallj  observed,  would  have  given  reasonable  protection  to 
its  employes? "  which  question  the  jary  answered  in  the  negative. 
We  are  of  the  opinion  that  the  answer  to  this  question  supports 
the  judgment  rendered.  The  intestate,  upon  entering  the  defend- 
ant's employ,  assumed  and  assented  to  the  ordinary  risks  incident 
to  the  service.  But  employers  cannot  avail  themselves  of  this  as- 
sent nnless  they  take  reasonable  precautions  to  insure  the  servant's 
safety  while  in  the  performance  of  his  dnties,  and  there  can  be  no 
exemption  from  liability  for  injuries  sustained  by  a  servant  when 
such  injuries  are  traced  to  the  employer's  failure  to  take  such  pre- 
cautions. Within  the  operation  of  this  principle  a  corporation  is 
bound  to  carry  on  its  business  under  a  proper  system,  and  under 
reasonable  rules  and  regulations,  and  if,  through  a  failure  to  es- 
tablish such,  a  servant  is  injured,  the  corporation  is  liable. 

The  master  is  responsible  for  his  own  negligence  and  want  of 
care,  and  this  may  appear  from  his  failure  to  furnish  proper  mar 
chinery  and  materials  for  the  work,  or  from  the  employment  of 
incompetent  and  unfit  servants  and  agents,  or  from  a  failure  to 
make  proper  rules  or  establish  a  proper  method  for  the  conduct 
of  his  business.  These  are  the  master's  duties,  and  responsibUity 
cannot  be  evaded  by  their  delegation  to  agents.  As  to  such  acts, 
the  agent  occupies  the  mastoids  place,  and  the  latter  is  deemed 
present  and  liable  for  the  manner  in  which  they  are  performed^ 
Flike  V.  Railroad  Co.,  58  N.  Y.  549 ;  Fuller  v.  Jewett,  80  N.  Y. 
46.  In  the  case  before  us  it  was  clearly  the  duty  of  the  defend- 
ant to  adopt  some  system  for  the  loading  of  lumber  upon  open 
cars  that  would  have  regard  for  tne  safety,  not  only  of  its  ser- 
vants and  those  traveling  over  its  road,  but  to  the  safety  of  all 
persons  who  should  be  in  the  vicinity  of  its  cars.  The  importance 
and  extent  of  the  business,  and  the  manifest  danger  from  tlic  fall- 
ing of  heavy  sticks  of  timber  from  the  cars,  required  this.  But 
there  was  no  rule  on  the  subject.  The  only  rule  shown  to  exist 
had  no  particular  reference  to  lumber  more  than  any  other  freight, 
and  it  expressed  nothing  more  than  the  obligation  which  the  law 
put  upon  the  corporation,  viz.,  to  take  due  care  that  freight  was 
safely  loaded,  and  should  not  fall  from  the  car.     But  method  or 
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system  as  to  loading  lumber  there  was  none.  Having  famished 
a  good  car,  and  stakes  that  might  be  used,  the  manner  of  loading 
lumber  was  left  to  the  judgment  and  discretion  of  its  agents  and 
servants.  It  was  not  sufficient  for  the  defendant  to  show  that  its 
employes  knew  that  the  rule  I  have  quoted  applied  to  lumber, 
and  also  knew  that  the  general  usage  required  it  to  be  staked, 
and  that  stakes  were  furnished  and  available  to  the  men  in  the 
particular  case  before  us.  All  this  may  be  assumed  to  be  true, 
and  yet  the  fact  exists  that  the  use  of  the  stakes  was  not  enjoined 
upon  the  servants  by  any  rule  of  the  defendant  or  by  any  instruc- 
tion ever  given  them.  Having  furnished  the  car  and  the  stakes, 
it  was  left  to  the  judgment  and  discretion  of  the  foreman  whether 
to  use  the  stakes  or  not,  and  in  this  particular  instance  they  were 
not  used,  for  the  reason  that  they  supposed  the  lumber  would 
stay  on  the  car  over  the  short  distance  it  was  to  be  carried ;  and 
it  is  because  of  the  failure  of  the  defendant  to  require  the  use  of 
the  stakes  in  all  cases  that  the  neglect  of  its  servants  in  this  case 
is  imputed  to  it.  There  was  no  rule,  and  the  only  method  or 
system  was  such  as  the  foreman  in  each  particular  case  should 
deem  the  safe  and  proper  one  to  pursue.  Under  such  a  state  of 
facts  the  employer  must  be  deemed  constructively  present  during 
the  loading  of  the  cars,  and  the  acts  of  his  agents  are  in  law 
deemed  to  be  his  acts.  The  improper  and  negligent  loading  of 
the  cars  is  thus  traced  directly  to  the  defendant,  and  its  negligence 
established. 

Thus  far  I  have  treated  the  construction  of  rule  82  as  a  ques- 
tion of  law,  but  in  the  question  submitted  to  the  jury  there  was 
opportunity  for  a  finding  of  fact  that  the  making  of  that  rule 
was  a  sufficient  performance  on  the  part  of  defendant  of  its  duties 
toward  its  servants,  and  it  is  unnecessary  to  say  more  upon  the 
exception  of  the  defendant  to  the  submission  of  that  question,  as 
one  of  fact  to  the  jury,  than  that  it  was  a  ruling  as  favorable  to- 
ward it  as  the  facts  of  the  case  warranted.  The  view  of  the  case 
herein  expressed  renders  unnecessary  any  reference  to  the  other 
findings  of  the  jury  which  the  respondent  claims  establish  the 
negligence  of  the  defendant.  We  find  no  error  in  the  record,  and 
the  judgment  must  be  affirmed.  All  concur,  except,  Follett,  0. 
J.,  dissenting.* 

*  Reported  In  26  N.  B.  BepY,  1101. 


390  FoBD  y.  Lakb  Shobs  &  M.  S.  Br.  Go. 

1.  RaOroad  oonpanlM — duty  to  ertabUdi  and  flofoioe  praparralM — lia- 
Ulity  for  nrnfflaoL —  Id  an  aetion  againat  a  railroad  eompaoj  for  oanaliif  the 
death  of  a  fireman,  the  evidence  ehowed  that  the  death  was  caused  hy  a  ool- 
liaion  hetween  the  train  on  which  he  was  working  and  an  engine  standing  on 
the  main  track  in  defendant's  yard  ;  that  there  was  a  rale  against  leaving  en* 
gines  standing  on  the  main  track,  bat  that  this  rale  had  been  STStematically 
violated  for  at  least  a  year.  Held,  that  the  qaestion  of  defendant's  negligence 
shoald  have  been  sabmitted  to  the  jnry,  rince  it  was  its  daty,  not  only  to  make 
proper  rales,  bat  to  enforce  them.  Whituker  ▼.  Delaware  ft  H.  Canal  Go.» 
126  N.  T,  544 ;  27  N.  B.  Rep'r,  1042. 

2.  Not  liable  when  accident  due  to  ne|^eot  of  lellow-aerTaiit  to  obserr* 
ndes. —  In  an  action  by  a  servant  against  his  master  for  personal  injaries 
caosed  by  the  negligence  of  a  fellow-servant,  it  is  proper  to  instract  the  jory 
tliat,  if  defendant  failed  to  exercise  reasonable  care  in  providing  such  rales  or 
usages  for  the  conduct  of  its  basiness  as  to  afford  its  servants  reasonable  means 
of  protection,  and  each  fttllare  was  the  caase  of  the  accident,  defendant  woald 
be  liable,  unless  plidntiff  was,  by  his  own  negligence,  predaded  from  recover* 
ing,  bat  that  the  plaintiff  cannot  recover  if  defendant  had  provided  sach  roles, 
and  plaintiff  was  hart  throagh  failure  of  his  fellow-servant  to  obey  the  roles. 
International,  etc.,  R.  Co.  v.  Hall,  78  Tex.  657 ;  15  S.  W.  Bep'r,  108. 

3.  Ii^iury  while  violating  rales  —  oontiibatory  negligence. —  When  the 
rules  of  a  railroad  company  require  baggage-masters  not  to  leave  their  car  ex- 
cept when  necessary,  and  then  only  for  as  short  a  time  as  possible,  and  forbid 
their  riding  on  the  engine,  the  company  is  not  liable  for  injuries  sustained  by 
A  baggage- master  while  riding  on  the  engine,  though  the  injury  was  caused 
by  the  negligence  of  an  employe  of  the  company.  Louisville,  etc.,  B.  Go.  v. 
WUson,  88  Tenn.  816 ;  12  S.  W.  Bep*r.  720. 

4.  Rnles  held  not  to  inorease  liability  of  employe. — Rules  of  a  laUroad 
company  requiring  that  engineers,  when  the  view  is  obscured,  shall  control 
their  engines  so  that  they  can  stop  within  range  of  their  vision  ;  that  delayed 
trains  must  run  with  great  caution;  that  all  trains  must  approach  stations  with 
reduced  speed,  and  that  in  approaching  switches  the  greatest  care  must  be 
taken,  do  not  increase  the  liability  of  engineers,  but  simply  call  their  attention 
to  their  common-law  duty  of  using  due  skill  and  diligence.  Lake  Shore,  etc^ 
R.  Co.  V.  Parker,  181  111.  557 ;  28  N.  E.  Rep'r,  237. 

6.  Rules  for  protection  of  oar-repairers — suffioienoy  o£ — Where  the  rules 
of  a  railroad  company  require  car-repurers  to  see  that  they  are  protected  by  a 
certain  flag  when  under  and  between  cars,  and  require  all  employes  to  acquaint 
themselves  with  the  rales,  and  keep  a  copy  of  them,  and  such  rules  are  posted 
on  bulletla  boards,  and  printed  on  the  back  of  time-tables,  and  kept  for  dis- 
tribution at  all  points  where  employes  can  get  them,  such  rule  is  sufficient  for 
the  protection  of  a  car-repairer  working  under  a  car,  though  it  does  not  ex- 
pressly prohibit  other  servants  from  moving  other  cars  against  cars  protected 
by  the  flag.  Corcoran  v. ^Delaware,  etc.,  R.  Co.,  126  N.  T.  678;  27  N.  E. 
Rep'r.  1022. 

6.  Violation  of  roles  by  oo-serrant — liability  of  company. —  In  an  action 
against  sach  company  for  an  injury  received  by  plaintiff  while  at  work  under 
a  car  which  was  protected  by  the  required  flag,  caused  by  the  act  of  a  co-ser- 
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Tuit  in  moTing  other  can  ft^ainst  such,  it  is  error  to  refiiBe  to  duurge  that,  if 
the  canae  of  the  injury  waa  the  act  of  the  oo-eervant,  plaintiff  cannot  reooyer. 
Ibid.  So  when  an  engineer  started  hia  engine  in  the  night  upon  hearing 
ptkii  of  a  verbal  order  to  go  ahead,  which  he  mianndentood  and  erroneoaslj 
applied  to  hinuelf,  withont  waiting  for  the  signal  required  bj  the  rnlesy  and 
collided  with  another  engine  standing  on  the  same  track,  whereby  the  fireman 
on  the  latter  was  killed,  it  was  held  that  the  company  was  not  liable,  there 
being  no  evidenoe  that  the  absence  of  proper  rales  caosed  the  accident.  Peas- 
lee  ▼.  Fitchbnrg  R.  Co.,  153  Mass.  155;  25  N.  E.  Rep'r,  71. 

7.  Fkoof  of  mles  —  knowledge  of  employe. —  Evidence  of  a  role  of  the 
company  which  was  printed  on  its  applications  for  employment,  and  was  re- 
quired to  be  signed  by  every  applicant  who  obtained  a  position,  and  was  sup- 
posed to-be  known  to  him,  is  inadmissible,  in  the  absence  of  an  offer  to  pro- 
duce the  writing  itself,  or  to  account  for  its  absence,  or  to  show  that  decedent 
had  signed  it,  or  that  he  knew  of  the  existence  of  the  writing  or  rule.  Mis- 
souri Pac.  Ry.  Go.  'V.Lamothe,  76  Tex.  219;  18  S.  W.  Rep'r,  194. 

8.  Not  obligatory  upon  employes  unless  known  to  them. —  The  rules  of  a 
railway  company  for  the  government  of  its  employes  are  not  obligatory  as  such 
upon  those  who  are  not  aware  of  them,  and  to  whom  they  have  not  been  pro* 
mnlgated.    Central  R.  Oo.  v.  Rylls,  84  Ga.  490;  11  S.  E.  Rep'r,  499. 
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(Supreme  Court  of  BOsBoarl,  Division  Ka  1,  Maj  11, 1B0L) 

1*  GoBFOSATiONS.  Pbomotebs.  Sborbt  FROFm.  A  person  who  secnreti 
an  option  on  a  property  with  a  view  to  organising  a  corporation,  and  selling 
the  property  to  it,  and  who,  together  with  another  person  employed  by  him, 
forms  the  company,  and  places  the  stock  on  representations  that  the  property 
cost  $2,000  more  than  it  actually  did,  and  also  that  certain  notes  would  be  in- 
elnded  in  the  sale,  but  after  the  company  is  organised  informs  the  stockholden 
that  the  notes  were  not  indnded,  thoagh  they  were  received  by  himself,  is  ac- 
oountable  to  the  corporation  for  the  profits  thus  realized  by  himself,  as  he 
occupied  a  position  of  trust  toward  the  subscribers  and  could  not  make  secret 
profits  out  of  the  transaction. 

2.  Pbacticb.  Ahkndhbnts.  Though  it  is  the  proper  practice,  as  prescribed 
by  the  Revised  Statutes  of  Missouri,  1879,  sections  8576,  8577,  to  entirely  re* 
write  a  pleading  when  it  is  amended  so  as  to  make  new  averments,  yet  it  con* 
stitutee  no  ground  for  reversal  that  the  lower  court  allowed  such  an  amend* 
ment  to  be  made  by  way  of  interlineation. 

APPEAL  from  circuit  court,  Jasper  county,  M.  O.  McGregor, 
judge. 

Z.  P.  OunnmgJham  and  ITios.  Ddlan  for  appellants.  E.  O* 
Sraum^  Galen,  Spenoer  <6  Kwmer  and  Hohnea  <b  Krauthoff  for 
respondent. 
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Black,  J.  Thu  is  a  suit  in  equity  brought  by  the  plaintiff 
corporation  against  Geoige  C.  Case  and  F.  M.  Bedbnm,  to  recover 
the  valoe  of  certain  notesy  ainoanting  to  $2,060.  Doring  the  trial 
the  petition  was  amended  so  as  to  inclade  a  demand  against  Case 
alone  for  the  farther  sam  of  $2,000.  There  was  a  decree  according 
to  the  prayer  of  the  petition  as  amended.  Dr.  Carter,  who  resides  at 
Carthage,  owned  three  hundred  and  twenty  acres  of  hmd  adjoining 
Joplin.  Part  of  the  land  had  been  laid  off  into  an  addition,  and 
Carter  had  sold  some  of  the  lots,  but  he  held  notes  for  the  deferred 
payments  on  the  lots  so  sold.  These  ootes  were  supposed  to 
aggr^;ate  $3,000  or  $4,000.  In  March,  1887,  Carter  gave  Case 
a  written  option  contract,  by  the  terms  of  which  he  agreed  to 
convey  and  transfer  to  Case  the  land  and  unsold  lots,  the  notes 
and  a  right-of-way  daim  against  a  railroad  company  for  the  con- 
sideration of  $32,000,  ono-third  cash,  and  the  balance  in  deferred 
payments,  to  be  secured  by  deed  of  trust  on  the  land.  The  con- 
tract had  thirty  days  to  run,  and,  if  not  performed  by  Case  within 
that  time,  he  forfeited  the  $500  p  lid  at  the  date  of  the  contract 
Though  this  contract  stated  a  consideration  of  $32,000,  it  is  shown 
beyond  all  doubt  that  Case  was  to  pay  only  $30,000  for  all  the 
property.  When  Case  procured  the  contract  he  had  in  contem- 
plation the  organizatioQ  of  a  corporation  to  take  the  property  so 
purchased,  and  this  was  known  to  Carter ;  for  he  then  agreed  to 
take  two  shares  of  stock,  if  the  stock  should  not  all  be  taken 
by  other  persons.  In  April,  and  a  few  days  before  the  option 
contract  expired,  Case  employed  the  defendant  Bedbum  to  oigan- 
ize  a  corporation,  with  a  stock  of  thirty-two  shares,  of  $1,000 
each,  for  the  purpose  of  taking  the  property  of  Carter.  Joplin 
then  enjoyed  what  is  commonly  called  a  ^^  boom,"  and  Kedbnm 
succeeded  in  placing  all  the  stock  in  an  informal  way  in  one  dav, 
reserving  to  himself  and  to  Case  each  a  share.  Bedbnrn  repre- 
sented to  the  persons  agreeing  to  take  the  stock  that  the  price  to 
be  paid  Carter  was  $32,000,  and  that  the  proposed  com- 
pany would  get  the  land,  unsold  lots,  and  the  notes  held 
by  Carter,  amounting,  he  said,  to  $3,000  or  $4,000  and  also 
the  claim  for  right-of-way;  and  it  was  on  these  representations 
that  the  parties  agreed  to  take  the  stock.  Most  of  the  per- 
sons agreeing  to  take  stock  knew  that  Bedburn  represented  Case, 
and  that  Case  held  the  option.     Some  of  them  did  not  know,  at 
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that  time,  that  Oase  had  any  thing  to  do  with  the  matter.  Case 
resided  in  Joplin,  and  waa  perfectly  cognizant  of  all  that  Bedbnrn 
had  done,  and  of  the  representations  that  he  had  made.  The 
evidence  of  Bedborn  and  Case  is  to  the  efEect  that  on  the  next 
day  Case  told  Bedbum  the  notes  wonld  not  go  in,  and  he  most 
go  and  notify  the  parties  to  that  efEect.  Case  says  he  did  not 
give  Redbarn  authority  to  say  the  notes  would  be  turned  over  to 
the  company,  and  Bedbum  gives  us  to  imderstand  that  he  mis- 
understood Case's  directions  in  that  respect.  Bedbnrn  says  he 
did  then  notify  some  of  the  parties  that  the  notes  and  right-of- 
way  claim  would  not  go  in  as  part  of  the  sale.  There  is  a  uni- 
formity of  statement  on  the  part  of  the  persons  who  agreed  to 
take  stock  that  they  were  not  informed  that  the  notes  would  not 
be  included  until  after  the  articles  of  association  had  been  signed, 
and  they  had  paid  for  their  stock.  Our  conclusion  from  the  evi- 
dence is  that  this  notice  that  the  notes  were  not  to  go  in  the  trans- 
action with  the  company  was  an  after-thought  on  the  part  of 
Case,  brought  about  by  the  fact  that  the  stock  commanded  a 
premium.  In  a  day  or  so  after  the  stock  had  been  thus  infor- 
mally placed,  many  of  the  stockholders  met,  signed  articles  of  as- 
sociation, formally  sabscribed  for  stock,  and  paid  their  subscrip- 
tions. Directors  were  then  elected,  Bedburn  being  one  of  them, 
and  he  was  also  made  secretary.  He  and  Case  each  took  one 
share  of  stock.  In  a  few  days  after  this  the  board  met  to  close 
up  the  transaction.  The  evidence  shows  beyond  doobt  that  on 
this  ocasion  Bedbum  representing  Case,  said  the  company  would 
not  get  the  notes.  Mr.  McClelland,  who  was  president  and  the 
largest  stockholder,  objected,  so  that  the  project  was  about  to  be 
abandoned.  Bedburn,  however,  stated  that  he  had  been  mistaken^ 
and  that  Carter  would  not  let  the  notes  go  in  as  part  of  the  sale 
by  him  ;  that  the  time  was  close  at  hand  when  the  option  con- 
tract expired ;  and  that  Case  would  lose  his  $500,  unless  the  mat- 
ter was  closed  up  at  once.  On  these  representations  the  directors 
finally  concluded  to  take  the  land  and  unsold  lots  without  the 
notes.  On  the  same  day  a  deed  of  trust  to  Carter  was  executed,  and 
the  directors  constituted  Redbum  an  agent  to  close  up  the  trans- 
action with  Carter.  Bedbum  and  Case  went  to  Carthage  on  the 
same  day,  and  the  deeds  were  duly  delivered.  Bedburn  gave 
Carter  checks  for  one-third  of  $32,000,  one  of  which  was  for  the 
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Bom  of  $2,500.  Carter  handed  his  check  to  Oaae  in  payment  of  the 
$500  held  as  a  deposit,  and  the  extra  $2,000,  included  in  the  con- 
sideration stated  in  the  option  contract.  Garter  says  he  received 
this  check,  and  then  gave  it  to  Case,  because  Case  wanted  to  make 
it  appear  the  land  had  been  sold  for  $32,000.  Carter  at  the  same 
time  gave  Case  the  notes  representing  lots  sold,  but  It  appears 
they  only  amounted  to  $2,060.  Case  and  Eedbnm  then  repaired 
to  a  hotel,  when  Case  gave  Eedbnrn  a  paper  transferring  to  Red- 
bnm  a  one-third  interest  in  the  notes.  He  also  gave  Kedbam  a 
check  for  $666.66.  Case  says  he  agreed  to  pay  Redbnm  $1,000 
to  organize  the  company  and  complete  the  transaction,  bnt  at  the 
hotel  they  agreed  npon  $666.66  and  one-third  of  the  notes  as  the 
compensation  to  Bedbnm.  A  month  or  so  after  these  transac- 
tions McClelland  became  suspicions,  and  then  asked  Case  if  he 
got  the  notes  from  Carter,  and  Case  said  he  did  not.  McClelland 
at  once  went  to  Carter,  and  learned  that  Case  did  get  the  notes. 
It  appeared  for  the  first  time  on  the  trial  of  this  case  that  Case 
received  the  $2,000,  and  the  petition  was  then  amended  so  as  to 
include  that  demand  against  him. 

A  matter  much  controverted  here  and  in  the  trial  court  is  as  to 
what  relation  Case  and  Redbnrn  sustained  toward  the  plaintiff 
corporation.  The  plaintiff  insists  that  their  relation  to  the  com- 
pany was  one  of  confidence  and  trust,  while  the  defendants  say 
they  were  strangers,  and  had  a  right  to  deal  with  the  persons  tak- 
ing stock  and  the  corporation  at  arms-length.  This  issue  is  one 
of  importance  in  this  case,  as  it  now  stands,  since  this  is  a  suit  in 
equity,  and  the  petition  proceeds  upon  the  plaintiff's  theory  just 
outlined.  Persons  who  take  an  active  part  iu  procuring  snbscrip 
tions,  and  in  organizing  a  corporation  or  company,  called  '^  pro- 
moters," occupy  a  position  often  difficult  to  define.  When  the 
owner  of  the  property  deals  with  these  promoters,  representing 
himself  only,  and  they  the  proposed  corporation,  it  is  very  dear 
he  occupies  no  position  of  trust  or  agency.  He  may  deal  at  arms- 
length,  as  in  other  cases,  being  liable,  however,  for  his  fraudulent 
conduct.  But  it  is  common  practice  for  persons  who  own  prop- 
erty, or  who  have  acquired  the  right  to  purchase  property,  to  pro- 
ject and  form  a  corporation,  and  induce  others  to  become  stock- 
holders for  the  purpose  of  selling  the  property  to  the  corporation 
at  a  profit    There  is  no  rule  of  law  which  prohibits  such  a  trans- 
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action,  and  there  Bhonld  be  none,  for  the  law  enconragea  a  free 
alienation  and  transfer  of  property,  both  real  and  personal ;  nor 
does  the  mere  fact  that  a  profit  is  made  in  snch  a  transaction  ren- 
der the  party  receiving  it  liable  to  account  therefor.  Bat  the  per- 
sons who  thns  project  and  form  a  corporation,  by  soliciting  and 
procoring  others  to  subscribe  for  and  take  shares  of  stock,  for  the 
pnrpoee  of  eeUing  or  turning  over  to  the  company  property  which 
they  own,  or  have  a  right  to  acquire  by  executory  contract,  do  oc- 
cupy a  double  position.  On  the  one  hand,  they  represent  their 
own  interest  in  respect  of  the  disposition  of  the  property ;  on  the 
other,  they  represent  the  proposed  corporation.  And  persons  who 
subscribe  for  stock  have  a  right  to  do  so  upon  the  assumption  that 
the  promoters  are  using  their  knowledge,  skill  and  ability  for  the 
benefit  of  the  company.  It  is,  therefore,  clear  on  principle  that 
promoters,  under  the  circumstances  just  stated,  do  occupy  a  posi- 
tion of  trust  and  confidence,  and  it  devolves  upon  them  to  make 
full  disclosure. 

Thus  it  was  said  in  the  case  of  Phosphate  Co.  v.  Erlanger,  5 
Ch.  Div.  73-119;  "  A  promoter  is,  according  to  ray  view  of  the 
case,  in  a  fiduciary  relation  to  the  company  which  he  promotes  or 
causes  to  come  into  existence.  K  that  promoter  has  a  property 
to  sell  to  the  company,  it  is  qiiite  open  to  him  to  do  so;  but  upon 
him,  as  upon  any  other  person  in  a  fiduciary  position,  it  is  incum- 
bent to  make  full  and  fair  disclosure  of  his  interest  and  position 
with  respect  to  the  property.  I  can  see  no  difference  in  this  re- 
spect between  a  promoter  and  a  trustee,  steward  or  agent."  So  it 
has  been  said  in  this  country :  The  second  principle  is  that  where 
persons  form  such  an  association,  or  begin  or  start  the  project  of 
one,  from  that  time  they  do  stand  in  a  confidential  relation  to  each 
other,  and  to  all  others  who  may  subsequently  become  members 
or  subscribers ;  and  it  is  not  competent  for  any  of  them  to  pur- 
chase  property  for  the  purpose  of  such  a  company,  and  then  sell 
it  at  an  advance  without  a  full  disclosure  of  the  facts.  They  must 
account  to  the  company  for  the  profits,  because  it  legitimately  is 
theirs.  Oil  Co.  v.  Densmore,  64  Penn.  St  43-50.  The  position 
of  trust  and  agency  being  once  established,  the  duty  to  make  full 
disclosure,  and  the  liability  to  account  for  profits  made  without 
such  disclosure,  follows,  as  has  often  been  asserted  —  a  proposition 
not  denied  by  counsel  for  defendants.    Bent  v.  Priest,  86.  Mo. 
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475 ;  Landis  v.  Saxton,  89  Mo.  375  ;  1  S.  W.  Rep'r,  359.  The 
point  of  most  difficulty  in  this  class  of  cases  is  as  to  the  time  when 
this  fiduciary  relation  arises.  As  to  this  it  has  been  well  said :  On 
the  one  hand,  it  is  qnite  plaiu  that  a  fiduciary  relation  between  a 
promoter  and  a  company  may  exist  long  before  the  actual  forma- 
tion of  a  company  by  registration  or  otherwise.  On  the  other 
hand,  it  is  obvious  that  something  must  be  done  beyond  a  pur- 
chase and  resale  to  constitute  such  relation  —  something  must,  it 
is  submitted,  be  done  by  the  promoter  to  impose  upon  him  the 
duty  of  protecting  the  interests  of  those  who  ultimately  form  the 
company.  He  assumes  this  duty  if  he  assumes  to  act  for  them, 
or  if  he  induces  them  to  trust  him,  or  to  trust  persons  who  are 
under  his  control,  and  who  are  practically  himself  in  disguise.  He 
also  assumes  such  duty  if  he  calls  the  company  into  existence  in 
order  that  it  may  buy  what  he  has  to  sell ;  but  he  does  not  assume 
such  duty  by  negotiating  with  persons  who  have  themselves  as- 
sumed that  duty,  and  who  are  in  no  way  under  his  influence. 
1  Lindl.  Partn.  (4th  ed.)  584. 

It  remains  to  apply  these  principles  to  the  case  in  hand.  It  is 
to  be  observed,  in  the  first  place,  that  Bedburn  was  the  agent  of 
Oase.  We  are  also  constrained  to  say  that  he  was  duly  authorized 
by  Case  to  make  the  representations  which  he  did  make  to  per- 
sons taking  stock,  and  to  the  directors  after  the  company  had  been 
organized.  His  acts  and  representations  were  the  acts  and  repre- 
sentations of  Case.  Case  had  the  undoubted  right  to  make  the 
option  contract  with  Carter,  and  he  was  under  no  obligation  to 
sell  the  property  to  any  company.  But  it  is  a  significant  fact  that 
he  then  contemplated  the  formation  ot  a  corporation,  and  had  the 
consideration  for  the  property  stated  lo  be  $32,000,  while  the 
true  consideration  was  but  $30,000.  He  thereafter  by  his  agent, 
assumed  and  took  upon  himself  the  duty  of  soliciting  his  neigh- 
bors to  take  stock,  and  of  bringing  the  proposed  corporation  into 
existence  for  the  express  purpose  of  taking  the  property  from 
himself.  Prom  that  moment  Case  occupied  a  position  of  trust 
and  confidence  to  the  subscribers,  and  also  to  the  proposed  cor- 
poration, and  it  became  his  further  duty  to^make  full  disclosures  ot 
profits  which  he  intended  to  make  in  respect  of  the  transfer  of 
the  property.  This  be  did  not  do.  On  the  contrary,  he  made 
breach  of  that  duty  in  that  he  represented  the  purchase  price 
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from  Carter  to  be  $32,000,  when  it  was  but  $30,000 ;  and  in  this, 
that  he  said  Carter  would  not  let  the  notes  go  in  under  the  option 
contract^  when  in  point  of  fact  the  notes  were  to  be  and  were 
thereafter  turned  over  to  him.  It,  therefore,  follows,  from  what 
has  been  said,  that  the  $2,000  and  the  notes  belonged  to  the  com- 
pany, and  the  court  was  right  in  making  the  defendants  account 
therefor. 

It  is  argued  that  the  directors  finally  consented  to  take  the  land 
and  unsold  lots  at  the  price  of  $32,000 ;  that  they  got  all  they 
contracted  for ;  and  the  company  has  no  just  ground  of  complaint. 
They  did  so  consent,  but  it  was  upon  the  representation  that 
$32,000  was  the  true  consideration  paid  Carter,  and  that  the  notes 
did  not  go  to  Case.  For  money  and  property  acquired  by  Case 
under  these  untrue  representations,  occupying  the  position  he  did, 
he  must  account.  What  the  company  might  have  done  had  Case 
made  full  disclosure  of  his  profits  we  cannot  say,  nor  is  it  material 
to  inquire.  The  argument  made  by  defendants  on  this  question 
is  as  bad  in  law  as  it  is  in  morals.  Bedbum  took  his  one-third 
interest  in  the  notes  with  full  knowledge  of  facts  which  made  the 
notes  the  property  of  the  company,  and  he,  like  Case,  must  ac- 
count therefor. 

It  is  insisted  by  the  defendants  that  the  court  erred  in  allowing 
the  plaintiff  to  amend  the  petition  at  the  close  of  the  evidence,  so 
as  to  include  the  claim  against  Case  for  $2,000.  The  point  of  the 
objection  is  that  the  amendment  should  not  have  been  made  by 
way  of  interlineation.  It  is  the  settled  and  approved  practice  to 
m^ke  minor  amendments  by  way  of  interlineation  and  erasure, 
such  as  adding  or  striking  out  the  name  of  a  party,  correcting 
dates  and  obvious  errors.  But  where,  as  here,  new  averments  are 
made  for  the  purpose  of  introducing  a  new  claim  or  demand,  the 
pleading  should  be  rewritten,  and  should  set  forth  all  the  matter, 
leaving  the  abandoned  pleading  undefaced.  In  the  present  case 
several  clauses  were  inserted,  and  the  petition  should  have  been 
re-written.  This  is  the  rule  of  the  Code  of  Civil  Procedure,  sec- 
tions 3576,  3577,  Revised  Statutes  1879.  But,  after  all,  the  ques- 
tion whether  the  particular  amendment  may  be  made  by  interlin- 
eation is  one  resting  largely  in  the  discretion  of  the  trial  court. 
The  fact  that  the  amendment  was  made  in  this  case  by  interlinea* 
tion,  when  it  should  have  been  by  filing  a  new  and  complete  pe* 
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1«  Ci«ww.    Iwrnrr  tn  rirnirtngw    Laxi»^.«udb.  ActovGool  A! 
dl4»  ia  ft  nilwBf  cot,  whiA  wolf  from  the  Iiiimw^  of  tim  — rthia  itti 
hfAittioinam  wUdi  ip  boC of  nnasaal  viokam.  m  boC sadi aa oecomaee •• 
to  cmbneed  fai  dm  phnM  "  act  of  God.  ** 

2.  A  milroad  eompmij  whidi  mahitalim  a  eat  with  iMm  ia  wmdk  a  coaditHm 
thatatoad  aiidoof  thtodmnMteroccaritlimeia  togniltyof  aagligeaoa,  thoogfc 
tha  liHiiMNliiia  caum  of  the  •^t*'**"*^  was  Tilnatkm  piodaead  bjr  a  traia  pMS* 
la^  tlifDO|^  thocat. 

8,  KaouencB.  Wexar  aocidkst  is  pmixA  facib  mviiiaacK  or.  In  aa 
actloB  agaiaat  a  lailniad  compaay  for  injoriea  to  a  paameger  where  aa  iaatnio- 
tloB  to  girea  lor  defendaat  that  the  boiden  of  proof  tooa  plaiatiff  loshow  neg- 
Ugeace  from  whkh  hto  injnrj  reanlted,  it  u  error  to  lefaae  to  modify  the  in* 
itmetloo  bf  addian^  thai  the  iojarj  itaelf,  if  plaiatiff  was  inthe  exerctoe  of  or* 
dinazy  eare»  imprima/aeie  eridenoe  of  negligence. 

IN  ERROB  to  the  sapreme  court  of  the  District  of  Colambia. 
ThiB  \b  an  action  for  damagea,  bronght  in  the  snpi^eme  conrt 
of  the  District  of  Columbia.  It  appears  from  the  bill  of  excep- 
tions that  at  the  trial  the  evid0:ice  introduced  bj  the  plaintiff 
tended  to  show  that  in  January,  1882,  he  was  a  railway  postal- 
clerk,  in  the  senrice  of  the  United  States  post-office  department; 
that  on  Sunday,  the  15th  of  that  month,  in  the  discharge  of  his 
official  duty,  he  was  making  the  run  from  Washington  to  Dan- 
ville, Ya.,  in  a  postal-car  of  the  defendant,  and  over  its  road ;  that 
in  the  course  of  such  run  the  train  was  in  part  derailed  by  a  land- 
slide which  occurred  in  a  railway  cut,  and  the  postal-car  in  which 
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the  plaintiff  was  at  work  was  thrown  from  the  track  apon  the 
tender,  killing  the  engineer  and  serioasly  injuring  the  fireman; 
and  that  the  plaintiff,  while  thus  engaged  in  performing  his  duty, 
was  thrown  violently  forward  by  the  force  of  the  collision,  strik- 
ing against  a  stove  and  letter-box,  three  of  his  ribs  being  broken, 
and  his  head  on  the  left  side  contused,  which  injuries  are 'claimed 
to  have  permanently  impaired  his  physical  strength,  weakened  his 
mind,  and  led  to  his  dismissal  from  his  office,  because  of  his  in- 
ability to  discharge  its  duties.  Defeuse  was  made  by  the  com- 
pany under  these  propositions :  That  the  land-slide  was  caused 
by  a  rain  which  had  falleo  a  few  hours  previous,  and,  therefore, 
was  the  act  of  God ;  that  it  was  a  sudden  slide,  caused  by  the  vi- 
bration  of  the  train  itself,  and  which,  therefore,  the  company  was 
not  chargeable  with,  since  it  bad,  two  hours  before,  ascertained 
that  the  track  was  clear' ;  and  that  the  injury  resulted  from  the 
plaintiff's  being  thrown  against  the  postal-car's  letter-box,  for 
which  the  company  was  not  responsible,  since  he  took  the  risk  in- 
cident to  his  employment.  At  the  close  of  the  testimony,  the 
court,  having  given  to  the  jury  certain  instructions  in  accordance 
with  the  requests  of  the  plaintiff,  charged  the  jury,  at  defendant's 
request,  as  follows : 

'^  (1)  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
defendant  was  negligent,  and  that  its  negligence  caused  the  in- 
jury. (2)  The  jury  are  instructed  that  the  plaintiff,  when  he  took 
the  position  of  a  postal-clerk  on  the  railroad,  assumed  the  risk  and 
hazard  attached  to  the  position,  and  if,  in  the  discharge  of  his  du- 
ties as  such,  he  was  injured  through  the  devices  in  and  about  the 
car  in  which  he  was  riding,  properly  constructed  for  the  purpose 
of  transporting  the  mails,  the  railroad  is  not  liable  for  such  injury, 
unless  the  same  was  caused  by  the  negligent  conduct  of  the  com- 
pany or  its  employes.  (3)  The  court  instructs  the  jury  that, 
while  a  large  degree  of  caution  is  exacted  generally  from  railway 
companies  in  order  to  avert  accidents,  the  caution  applies  only  to 
those  accidents  which  could  be  prevented  or  averted  by  human 
care  and  foresight,  and  not  to  accidents  occurring  solely  from  the 
act  of  God.  If  they  believe  that  the  track  and  instruments  of  the 
defendant  were  in  good  order,  its  officers  sufficient  in  number  and 
competent,  and  that  the  accident  did  not  result  from  any  defi- 
ciency in  any  of  these  requirements,  but  from  a  slide  of  earth 
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caused  by  recent  rains,  and  that  the  agents  and  servants  of  the 
company  had  good  reason  to  believe  that  there  was  no  such  ob* 
struction  in  its  track,  and  that  they  coald  not,  by  exercise  of  great 
care  and  diligence,  have  discovered  it  in  time  to  avert  the  acci- 
dent, then  they  should  find  for  the  defendant.  (4)  If  the  jury 
believe  from  the  evidence  that  the  defendant's  instruments,  hu- 
man and  physical,  were  suitable  and  qualified  for  the  business  in 
which  it  was  engaged ;  that  the  accident  complained  of  was  caused 
by  the  shaking  down  of  earth  which  had  been  loosened  by  the 
recent  rains,  and  that  the  earth  was  shaken  down  by  the  passing 
of  this  train,  then  the  accident  was  not  such  an  act  of  negligence 
for  which  the  defendant  would  be  responsible,  and  the  jury  should 
find  for  the  defendant."  The  counsel  for  the  plaintiff  objected 
to  the  granting  of  the  filrst  of  these  prayers,  and  asked  the  court 
to  modify  it  by  adding  the  words  "  but  that  the  injury  to  the 
plaintiff  upon  the  car  of  the  defendant,  if  the  plaintiff  was  in  the 
exercise  of  ordinary  care,  is  prima  facie  evidence  of  the  com- 
pany's liability."  But  the  court  refused  to  modify  the  said  prayer, 
and  the  plaintiff  duly  and  severally  excepted  to  the  granting  of 
each  one  of  said  prayers  on  behalf  of  the  defendant,  and  to  the 
refusal  of  the  court  to  modify  the  said  first  prayer,  as  requested. 
The  jury,  so  instructed,  found  for  the  defendant,  and  judgment 
was  rendered  accordingly .  That  judgment  having  been  affirmed 
by  the  court  in  general  term  (5  Mackey,  356),  this  writ  of  error 
was  taken. 

/.  H.  Ford  and  Guion  MiUer  for  plaintiff  in  error.  Linden 
Kent  for  defendant  in  error. 

Lamar,  J.,  after  stating  the  facts  as  above,  delivered  the  opinion 
of  the  court. 

It  will  be  most  convenient  in  the  decision  of  this  case  to  con- 
sider the  third  instruction  first.  The  objections  made  to  it  are 
three :  (1)  '^  It  assumes  that  the  accident  was  caused  by  an  act  of 
God,  in  the  sense  in  which  that  term  is  technically  used."  It  ap- 
pears that  the  accident  was  caused  by  a  land-slide,  which  occurred 
in  a  cut  some  fifteen  or  twenty  feet  deep.  The  defendant  gave 
evidence  tending  to  prove  that  rain  had  fallen  on  tlie  afternoon 
of  Friday  and  on  the  Saturday  morning  previous ;  and  the  claim 
is  that  the  slide  was  produced  by  the  loosening  of  the  earth  by 
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the  rain.     We  do  not  think  Bach  an  ordinary  occnrrence  is  em- 
braced by  the  technical  phrase  "an  act  of  God."     There  was  no 
evidence  that  the  rain  was  of  extraordinary  character,  or  that  any 
extraordinary  results  followed  it.    It  was  a  common,   natural 
event ;  such  as  not  only  might  have  been  foreseen  as  probable,  but 
also  must  have  been  foreknown  as  certain  to  come.       Against 
such  an  event  it  was  the  duty  of  the  company  to  have  guarded. 
Extraordinary  floods,  storms  of  unusual  violence,  sudden  tempests, 
severe  frosts,  great  droughts,  lightnings,   earthquakes,  sudden 
deaths  and  illnesses,  have  been  held  to  be  ^^acts  of  God  ;"  but 
we  know  of  no  instance  in  which  a  rain  of  not  unusual  violence, 
and  the  probable  results  thereof  in  softem'ng  the  superficial  earth, 
have  been  so  considered.    In  Dorman  v.  Ames,  12  Minn.  451 
(Gil.  347),  it  was  held  that  a  man  is  negligent  if  he  fail  to  take 
precautions  against  such  rises  of  high  waters  as  are  usual  and  ordi- 
nary, and  reasonably  to  be  anticipated  at  certain  seasons  of  the 
year ;  and  we  think  the  same  principle  applies  to  this  case.  Ewart 
V.  Street,  2  Bailey,  157,  162 ;  Moffat  v.  Strong,  10  Johns.  11 ; 
Steamboat  Co.  v.  Tiers,  24  N.  J.  Law,  697 ;    Railway  Co.  v. 
Braid,  1  Moore  P.  0.  (N.  S.)  101.     (2)  The  instruction  does  not 
hold  the  defendant  ^^  responsible  for  the  condition  of  the  sides  of 
the  cut  made  by  it  in  the  construction  of  the  road,  the  giving  way 
of  which  caused  the  accident."     We  think  this  objection  is  also 
well  taken.    The  railroad  cut  is  as  much  a  part  of  the  railroad 
structure  as  is  the  fill.    They  are  both  necessary,  and  both  are  in- 
tended for  one  result,  which  is  the  production  of  a  level  track, 
over  which  the  trains  may  be  propelled.     The  cut  is  made  by  the 
company  no  less  than  the  fill ;  and  the  banks  are  not  the  result 
of  natural  'causes,  but  of  me  direct  intervention  of  the  company^s 
work.     If  it  be  the  duty  of  the  company  (as  it  unquestionably  is) 
in  the  erection  of  the  fills  and  the  necessary  bridges  to  so  con- 
struct them  that  they  shall  be  reasonably  safe,  and  to  maintain 
them  in  a  reasonably  safe  condition,  no  reason  can   be  assigned 
why  the  same  duty  should  not  exist  in  regard  to  the  cuts.     Just 
as  surely  as  the  laws  of  gravity  will  cause  a  heavy  train  to  fall 
through  a  defective  or  rotten  bridge  to  the  destruction  of  life,  just 
so  surely  will  those  same  laws  cause  land-slides  and  consequent 
dangerous  obstructions  to  the  track  itself  from  ill-constructed  raiU 
way  cuts.      To  all  intents  and  purposes  a  railroad  track  which 
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i  eat  vbere  the  GA&Ja  aie  a>  acBr  and  a>  steep  that 
the  iB3ai  ]aw%  of  graritj  v^iZ  bring  t^nxi  tike  track  the  dfkrJM  cie- 
ated  br  iLe  ^jc:j:i>jo  prvwenei  of  saraie  s  oi^ertian?  br  those 

;!t,  and  ordinary  pr3«ie?>»  ii::«:ili  I-ead  tr.«  ctxnpaaj  to  gvaid 
agaiiift  it.  T'j  L  -1 J  a:.j  crtLer  viev  vooli  l«  &>  orerfaduaikae  Uie 
priceicaa  lireB  of  :.« tnTeI:r.g  p::>I>^  br  a  oiefe  iteca  of  i 
expeoae  in  iLe exi^cr^jii^a  of  nilroftis ;  as-i  after  all,  an 
in  iLe  great  Doiaber  of  eaaea,  of  £.«>  grc^ftt  m-xnent. 

In  a  hie  case  in  the  qaeec*s  bes:^  d:visi«:4i  —  Tanr t.  Aiihtnn, 
1  Q.  B.  Dir.  314 — two  oat  of  three  judges  dedared  in  sab- 
cslanoe  that  a  man  vho«  i*yr  his  ovn  beoedt,  easpeoda  an  object^ 
or  permits  it  to  be  sospended,  over  the  hlghvaj,  and  pats  the 
poblic  aaferr  in  peril  thertbr,  is  under  an  absolate  datr  to  keep 
it  in  sndi  a  state  as  not  to  be  dangeroosw  The  facts  of  the  eaae 
vere  theae:  The  defendant  became  the  leasee  and  oocnpier  oi 
a  iK>ase  from  the  front  of  vhich  a  heavj  lamp  projected  aerend 
feet  oTer  the  pablic  foot  parement.  A>  the  pluntijf  was  walking 
a>jQg  in  XoTember,  the  lamp  fell  on  her«  and  injored  bar.  It  ap- 
peared that  in  the  previoos  Ao^inst  the  defendant  emptojed  an 
experienced  gas-Stter  to  pnt  the  larup  in  repair.  At  the  time  of 
the  accident  a  person  employed  bj  defendant  was  bloiriag  the 
water  out  of  the  gas-pipes  of  die  lamp,  and  in  doing  this  a  ladder 
was  raised  airainst  the  lamp-iron,  or  bracket^  from  which  the  Ump 
hung ;  and  on  the  man  mocnring  the  ladder,  o-.vi:^  to  the  wind 
and  weC  the  ladd^-  slipped,  and  he,  to  save  himself,  dnn^  to  the 
^amp-iron.  and  the  shaking  caosed  the  lamp  to  &iL  On  examina- 
ti-in.  It  was  discovered  that  the  fastening  bv  whidi  the  lamp  was 
attached  ti>  the  lamp-iron  was  in  a  decayed  state.  The  jury  found 
that  there  had  been  negligence  on  the  part  of  the  defendant  per- 
sonally ;  that  the  lamp  was  out  of  repair  thron jrh  general  deeaT« 
b^:  not  to  the  knowleije  of  the  defendant ;  that  the  inunediate 
cause  of  the  fall  of  tlse  Limp  was  the  slipping  of  the  ladder:  bat 
thit,  if  the  lamp  hid  been  lu  good  repair,  the  slipping  of  the  lad- 
der wonM  n  »t  have  canned  the  f alL  *  TfK^a  tliis  it  was  held  by 
Lash  and  Qnain,  JX,  that  the  plain:i3  was  entitled  to  a  rerdict 
on  the  cro-.nd  that  if  a  person  maintains  a  lamp  projecting  over 
the  liicrhwiv  for  his  own  purpo6e&.  it  is  his  duty  to  maintain  it  so 
as  not  be  dansrerous  to  persons  passing  by ;  and  if  it   causes  in- 
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juries,  owning  to  a  want  of  repair,  it  is  no  answer  on  his  part  that 
he  had  employed  a  competent  man  to  repair  it.  1  Thomp.  Neg. 
346,  347.  The  case  of  Kearney  v,  Eaiboad  Co.,  L.  R.,  6  Q.  B. 
759,  762  (in  the  exchequer  chamber),  cited  in  the  brief  of  counsel 
for  plaintiff  in  error,  is  directly  in  point.  In  that  case  the  plain- 
tiff had  been  injured  while  walking  along  a  public  highway,  by  a 
brick  which  fell  from  a  pier  of  the  defendant's  bridge.  A  train 
had  just  passed,  and  the  counsel  for  the  defendant  submitted  that 
there  was  no  evidence  of  negligence.  The  court  (Kelly,  Chief 
Baron)  says :  '*  There  can  be  no  doubt  that  it  was  the  duty  of  the 
defendants,  who  had  bailt  this  bridge  over  the  highway,  to  take 
such  care  that,  where  danger  can  be  reasonably  avoided,  the  safety 
of  the  public  using  the  highway  should  be  provided  for.  The 
question,  therefore,  is  whether  there  was  any  evidence  of  negli- 
gence on  the  part  of  the  defendants ;  and  by  that  we  all  under- 
stand such  an  amount  of  evidence  as  to  fairly  and  reasonably  sup- 
port the  finding  of  the  jury. 

The  lord  chief  justice,  in  his  judgment  in  the  court  below,  said 
res  ipsa  loquitur^  and  I  cannot  do  better  than  to  refer  to  that 
judgment.  It  appears  without  contradiction  that  a  brick  fell  out 
of  a  pier  of  the  bridge  without  any  assignable  cause  except  the 
slight  vibratiop  caused  by  a  passing  train.  This,  we  think,  is  not 
only  evidence,  but  conclusive  evidence,  that  it  was  loose ;  for 
otherwise  so  slight  a  vibration  could  not  have  struck  it  out  of  its 
place.  *  *  *  The  bridge  had  been  built  two  or  three  years, 
and  it  was  the  duty  of  the  defendants  from  time  to  time  to  inspect 
the  bridge,  and  ascertain  that  the  brick-work  was  in  good  order, 
and  all  the  bricks  well  secured."  The  principle  of  these  decisions 
seem  to  us  to  be  applicable  to  this  case.  If  such  be  the  law  as 
to  persons  who,  for  their  own  purposes,  cause  projections  to  over- 
hang the  highway  not  constructed  by  them,  a  fortiori  must  it  be 
the  law  as  to  those  who,  for  their  own  purposes  of  profit,  under- 
take to  construct  the  highway  itself,  and  to  keep  it  serviceable 
and  safe,  yet  who  allow  it  to  be  practically  overhung,  from  con- 
siderations of  economy  or  through  negligence.  We  think  the 
pase  of  Railroad  Co.  v.  Sanger,  15  Gratt.  237,  to  which  we  are  re- 
ferred by  counsel  for  plaintiff  in  error,  is  strongly  illustrative  of 
the  principle  in  this  case,  to  which  it  bears  a  close  resemblance. 
Some  rocks  had  been  pile«l  up  along-side  of  the  track  for  the  pur- 
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Bible,  or  where  the  accident  results  from  any  omission  or  commis- 
sion on  the  part  of  the  railroad  company  with  respect  to  these 
matters  entirely  under  its  control."  (2)  That  the  injury  from  an 
act  of  God  is  established  as  a  fact,  wherefore  the  presumption  of 
negligence  from  the  occurrence  of  the  accident  cannot  arise. 
Neither  of  these  attempted  distinctions  is  sound,  since,  as  has 
been  shown,  the  defect  was  in  the  construction  of  that  over  which 
the  defendant  did  have  control,  and  for  which  it  was  ^responsible 
and  since  the  slide  was  not  caused  by  the  act  of  GK>d,  in  any  ad- 
missible sense  of  that  phrase.  Moreover,  if  these  distinctions  were 
sound,  stiH,  as  a  matter  of  correct  practice,  the  modification  should 
have  been  made.  The  law  is  that  the  plaintiff  must  show  negli- 
gence in  the  defendant.  This  is  done  prima  facie  by  showing, 
if  the  plaintiff  be  a  passenger,  that  the  accident  occurred.  If  that 
accident  was  in  fact  the  result  of  causes  beyond  the  defendant's 
reponsibility,  or  of  the  act  of  God,  it  is  still  none  the  less  true, 
that  the  plaintiff  has  made  out  his  prima  fade  case.  When  he 
proves  the  occurrence  of  the  accident  the  defendant  must  answer 
that  case  from  all  the  circumstances  of  exculpation,  whether  dis- 
closed by  the  one  party  or  the  other.  They  are  its  matter  of  de- 
fense. And  it  is  for  the  jury  to  say,  in  the  light  of  all  the  testi- 
mony, and  under  the  instructions  of  the  court,  whether  the  relar 
tion  of  cause  and  effect  did  exist,  as  claimed  by  the  defense, 
between  the  accident  and  the  alleged  exonerating  circumstances. 
But  when  the  court  refuses  to  so  frame  the  instructions  as  to  pre- 
sent the  rule  in  respect  to  ^^  prima  facie  case,  and  so  refuses  on 
either  of  the  grounds  by  which  the  refusal  is  sought  to  be  sup- 
ported herein,  it  leaves  the  jury  without  instructions  to  which 
they  are  entitled  to  aid  them  in  determining  what  were  the  facts 
and  causes  of  the  accident,  and  how  far  those  facts  were  or  were 
not  within  the  control  of  the  defendant.  This  is  error.  Judg- 
ment reversed,  and  cause  remanded,  with  direction  to  order  a  new 
trial,  and  to  take  further  proceedings  not  inconsistent  with  this 
opinion. 

Brewer,  J.,  dissented  from  the  opinion  and  judgment  in  this 
case  on  the  ground  that  it  is  in  contravention  of  the  long-estab- 
lished rules  as  to  what  may  be  considered  on  an  incomplete 
record.* 

•  Beported  Id  11  Sup.  Ct.  Rep*r,  860. 
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Ia  tm  adaoB  ■gii—t  a  imilwd  eompaaj  lor  iajnriaa  to  a 
by  a  wiahont  at  a  eolTeit*  tha  Hm*  thai  the  eolTort  wimld  aoC  ha^e 
gi^vD  waj  bat  for  the  breakiBg  of  a  dam  on  adjoiaj^  property  over  whidi  the 
eompaoj  had  no  eontiol,  will  not  prereot  reeorery,  if  the  aegiigentmannur  ia 
which  the  ealvert  waa  eoaeu  acted  eootzibated  to  the  aeadeni.  Bonner  t. 
Wingate,  78  Tes.  383 ;  14  8.  W.  Rep'r,  7W.  laaiimOar  eue  whraeahreek 
in  tiie  traek  reaoHed  from  a  flow  of  water  in  a  nin-atonn,  it  waa  held  that  a 
Tevdiet  for  the  plalntifT  wonld  not  be  diatnrbed  wiien  the  evidenee  waa  oon- 
ilieting  aa  to  whether  the  nunftll  waa  onnaaallj  great,  Tbimb,  etc^  B.  G6^  t. 
Banon,  78  T«L  4S1 ;  14  &  W.  Bep*r.  808. 
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(Supreme  Coat  of  Colotado,  March  m,  UH). 

1.  BAIIJU>AD  OOMPAHnDB.     IXJUBT  TO  BRAKOCAH  WHIUB  OOUPLniO  CABft. 

A  biakeman  who  liaa  his  liaad  emahed  while  attemptiiig  to  ooaple  in  the  dark 
two  can  with  draw-heads,  at  aa  nneqna  1  height  from  the  track,  can  re- 
ooTor  for  his  injuries,  where  the  company  had  failed  to  fomiah  anitable  links 
for  sneh  couplings,  and  the  condnctor  ordered  plaintiff  to  take  the  onsoitsble 
link  with  wliich  he  attempted  to  make  the  coapliog. 

2.  ByiDvarcB.  Where  the  petition  avers  that  the  company  failed  to  famish 
a  soffident  number  of  safe  links,  and  that  the  accident  reeolted  from  that 
eaose,  eridence  that  the  train  was  not  properly  supplied  with  soitable  links 
for  the  ran  mi  which  the  accident  occorred  is  admissible. 

APPEAL  from  district  ooart,  Arapahoe  county.  The  plain- 
tifPs  cause  of  actioD|  as  stated  in  his  complaint,  omitting 
the  formal  allegation,  is  as  foUows :  ^^  The  plaintiff  on  the  20th 
day  of  December,  1887,  in  the  county  of  El  Paso  and  state  of 
Colorado,  and  at  the  time  of  the  injuries  complained  of,  was  in 
the  employ  of  the  said  defendant  as  brakeman,  and  was  engaged 
at  said  Franceville  Junction,  in  said  county,  in  conplmg  freight- 
cars  for  the  said  defendant,  as  by  the  nature  and  terms  of  his  em- 
ployment he  was  required  to  do ;  and  that  it  then  and  there  be- 
came and  was  the  duty  of  said  defendant  to  procure  good,  safe 
and  secure  apparatus,  links,  link-pins  and  draw-bars  to  be  used  in 
coupling  its  said  cars  ;  that,  by  and  through  the  carelessness,  neg- 
ligence and  default  of  the  said  defendant  and  its  servants,  it  failed 
to  furnish  a  suflScient  number  of  good,  safe,  secure  links  and  link- 
pins  for  coupling  its  cars  aforesaid ;  and  also  it  provided,  used 
and  suffered  to  be  used,  unsafe,  defective  and  insufficient  links 
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and  link-pins  for  coupling  saia  cars  as  aforesaid,  of  which  it  had 
notice. 

^^  Fourth.  That  by  the  want  of  due  care  and  attention  to  its  datj 
in  that  behalf  toward  said  plaintiff  on  the  20th  day  of  December^ 
A.  D.  18S7,  and  while  the  said  freight-cars  and  appliances  afore- 
said were  in  the  use  and  service  of  the  said  defendant,  and  while 
the  said  plaintiff  was  engaged  in  coupling  the  same  in  his  capacity 
as  aforesaid  for  the  defendant,  a  link  was  provided  by  said  de- 
fendant for  the  pnrpose  of  coupling  as  aforesaid,  and  which  was 
being  used  and  handled  by  plaintiff  in.  his  capacity  as  aforesaid. 
This  link,  by  reason  of  its  unsafeness,  defectiveness  and  insecur- 
ity, failed  to  act  and  operate  in  the  coupling  of  said  cars,  and  while 
the  plaintiff,  with  all  due  care  and  diligence,  was  then  and  there 
using  the  same,  for  the  pnrpose  of  coupling  said  cars  for  the  de- 
fendant, and  by  reason  of  which,  and  by  means  whereof,  then  and 
there  said  cars  came  violently  and  forcibly  into  contact,  while  plain- 
tiff in  his  capacity  aforesaid  was  endeavoring  to  couple  the  same, 
by  means  whereof  plaintiff's  right  hand  was  crushed  and  mangled, 
and  he  was  otherwise  greatly  bruised,  hurt  and  wounded.  By 
means  of  the  premises  plaintiff  became  sick  and  disordered,  and 
suffered  great  and  intense  pain,  and  so  remained  for  a  long  space 
of  time ;  and  suffered  the  loss  of  the  index  finger  from  his  right 
hand  by  amputation,  as  a  result  of  said  crushing  and  mangling  as 
aforesaid ;  and  also  lost  the  use  of  the  middle  finger  of  his  right 
hand  by  the  crushing  and  mangling  of  the  flesh  and  bone  of  the 
same ;  and  was  then  and  there  deprived  of  the  use  of  said  right 
hand,  and  is  now  deprived  of  the  use  of  the  same ;  and  that,  as 
he  is  informed  and  believes,  he  will  never  be  able  to  use  said  right 
hand  again,  to  the  damage  of  the  plaintiff  in  the  sum  of  $10,000. 
Wherefore  plaintiff  prays  judgment  for  the  sum  of  $10,000." 
The  answer  of  defendant  admits  tlie  injury  to  said  plaintiff  as  in 
the  complaint  set  forth,  but  denies  that  the  same  is  due  to  any  de- 
fanlt  of  fhe  said  defendant,  or  its  servants  or  agents.  All  other 
allegations  of  the  complaint  are  denied.  A  trial  was  had  to  a  jury, 
resultinir  in  a  verdict  and  judgment  for  plaintiff  from  which 
judgment  this  appeal  is  prosecuted. 

WellSy  MoNedi  ds  Taylor  and  Teller  ds  Orahood  for  appellant 
J.  B,  Belfard  and  T.  C,  Early  for  appellee. 


408  Dentbr,  T.  &  G,  R.  Co.  v,  Simpsok. 

Hayt,  J.  (after  stating  the  facts  as  abo^e).  In  the  court  be- 
low appellee,  as  plaintiff,  obtained  jadgment  for  the  sum  of  $800, 
for  bodily  injuries  sustained  by  him  while  in  the  employ  of  ap- 
pellant in  the  capacity  of  brakeman  upon  its  railroad.  It  is  shown 
by  the  record  that  at  the  time  of  the  accident  appellant  was  operat- 
ing a  line  of  railroad  in  this  state  between  the  cities  of  Denver 
and  Pueblo ;  that  appellee  was  in  its  employ  as  brakeman  on  one 
of  its  freight  trains  running  between  said  points ;  that  upon  the 
morning  of  the  day  of  the  accident  the  train  upon  which  appellee 
was  employed  left  the  city  of  Denver  going  south  upon  schedule 
time ;  that  said  train  was  not  then  properly  suppUed  with  links 
with  which  to  make  the  couplings  necessary  to  be  made  upon  the 
contemplated  run ;  that  appellee  endeavored  to  provide  the  train 
with  the  requisite  number  of  links  before  starting  from  the  city 
of  Denver,  but  was  prevented  from  sq  doing  by  reason  of  the 
negligence  of  appellant  in  failing  to  furnish  such  links.  About 
eight  o'clock  upon  the  evening  of  said  day  appellee,  in  his  capac- 
ity as  brakeman,  was  required  to  make  a  coupling  at  Franceville 
Junction,  upon  the  line  of  said  railroad.  In  making  that  coup- 
ling appellee  sustained  the  injury  for  which  damages  were  re- 
covered in  the  court  below.  The  facts  attending  the  accident  are 
practically  undisputed,  the  witnesses  introduced  by  the  plaintiff 
agreeing  as  to  all  material  particulars,  while  the  only  attempt 
made  to  overthrow  this  testimony  rests  upon  evidence  of  admis- 
sions claimed  to  have  been  made  by  the  plaintiff  to  other  employes 
of  the  company  shortly  after  the  accident.  By  such  evidence 
contributory  negligence  on  the  part  of  appellee  was  attempted  to 
be  established,  it  is  shown  that  the  draw-heads  of  the  two  cars 
which  appellee  was  required  to  couple  were  of  unequal  heights 
above  the  tracks,  making  the  coupling  somewhat  difficult.  The 
night  was  dark,  cold  and  stormy ;  the  supply  of  links  furnished 
the  train  by  the  company  was  exhausted ;  none  remained  with 
which  to.  make  this  coupling.  In  this  extremity,  and  as  the  train 
was  coming  down  the  side  track  to  the  cars  to  be  joined  with  it, 
appellee  was  searching  about  the  track§  to  find  a  link  with  which 
to  make  this  necessary  coupling.  At  this  juncture  the  conductor 
in  charge  of  the  train  ordered  him  to  take  a  link  laying  upon  the 
ground  near  the  side  track,  and  make  the  coupling  with  it.  The 
accident  occurred  while  appellee  was  endeavoring  to  execute  this 
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oommand.  The  link  pointed  out  by  the  conductor  not  being  a 
snitable  one  with  which  to  make  the  coupling,  it  caused  appellee's 
hand  to  be  crashed  between  the  cars.  As  described  by  tiie  wit- 
nesses Dpon  the  stand,  it  was  a  bent  link,  as  distinguished  from  a 
crooked  link ;  a  crooked  link  being  one  crooked  in  a  particular 
way  for  the  purpose  of  making  couplings  in  cases  where  the  draw- 
heads  of  the  cars  to  be  connected  are  of  different  elevations  above 
the  track,  while  a  bent  link  is  one  that  has  become  misshapen 
by  use.  In  view  of  the  evidence,  the  verdict  of  the  jury  in  favor 
of  appellee  cannot  be  disturbed.  He  was  acting  at  the  time  un- 
der the  immediate  directiou  of  his  saperior,  the  conductor,  who 
had  charge  of  the  train,  and  of  the  brakemen  employed  thereon, 
including  appellee.  Appellee  did  not  discover  the  defect  in  the 
link  in  time  to  avoid  the  accident.  He  could  not  well  do  so  in 
the  darkness.  He  was  required  to  act  promptly  in  making  the 
coupling,  without  time  for  investigation  or  opportunity  for  re- 
flection. Under  the  law  he  was  only  required  to  exercise  such 
care  as  might  reasonably  be  expected  from  a  person  of  ordinary 
care  and  prudence  in  the  situation  in  which  plaintiff  was  then 
.placed.  In  view  of  the  facts,  it  cannot  be  said,  as  a  matter  of 
law,  that  he  did  not  exercise  reasonable  care.  On  the  other  hand, 
the  company  is  properly  chargeable  with  negligence  in  failing  to 
provide  the  train  with  a  sufficient  number  of  links  in  the  first  in- 
stance, and  again  in  directing  appellee  to  use  the  defective  link. 
The  duty  of  the  master  to  supply  the  servant  with  suitable  ma- 
chinery and  appliances  for  the  work  to  be  performed  is  universally 
recognized.  Eailroad  Co.  v.  DriscoU,  12  Col.  520 ;  21  Pac.  Rep'r, 
708;  Wells  v.  Ooe,  9  Col.  159;  11  Pac.  Rep'r,  50;  Hough  v. 
EaUway  Co.,  100  IT.  S.  218. 

Some  of  the  witnesses  f^r  appellant  testified  that  soon  after  the 
accident  appellee  stated  that  the  accident  was  caused  by  his  glove 
sticking  to  the  link,  the  glove  being  wet  at  the  time.  Evidence 
was  introduced,  however,  to  show  that  the  accident  was  not  so 
caused,  and  that  if  appellee  made  tlie  statements  attributed  to 
him,  he  was  in  error  in  so  doing.  It  was  also  in  evidence  that 
the  glove  was  not  wet,  and  that  its  use  under  the  circumstances 
was  reasonable  and  proper.  All  these  matters,  together  with  the 
law  in  relation  to  unavoidable  accident  and  contributory  negli- 
gence, was  fully  submitted  to  the  jury  under  proper  instructions. 
VOL,  IV.--52 
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The  damages  are  not  excessive,  and  we  see  no  reason  for  disturb- 
ing  the  verdict.  Gilmore  v.  tlailroad  Co.,  18  Fed.  Eep'r,  866; 
Railroad  Co.  v.  Doyle,  49  Tex.  190.  In  its  essential  features  the 
case  is  entirely  dissimilar  from  Wells  v.  Coe,  supra,  relied  upon 
by  appellant.  In  that  case  Coe,  the  party  injured,  was  "  foremen 
and  boss  of  the  workmen."  Hh  authority  at  the  mine  was  plen- 
ary, save,  perhaps,  at  such  nimes  as  Wells  might  happen  to  be 
present.  He  had  charge  of  the  workmen  and  control  of  the 
machinery.  By  his  orders  the  means  provided  to  prevent  just 
such  accidents  as  the  one  causing  the  injury  complained  of  were 
dispensed  with,  thereby  making  the  accident  possible,  and  it  was 
rightfully  held,  under  these  circumstances,  that  he  could  not  re- 
cover. It  is  contended  that  all  evidence  of  the  insufficiency  of 
the  supply  of  links  upon  the  train  was  inadmissible  under  the 
pleadings.  An  examination  of  the  complaint  and  answer  shows 
that  this  was  one  of  the  matters  directly  put  in  issue ;  conse- 
quently the  evidence  was  properly  admitted. 
The  judgment  will  be  affirmed.* 

ACCTOENTS  TO  EMPLOYES  IN  OOUPLINO  CABS. 

1.  Foot  canght  In  nnblocked  swltoh  —  knowledge  of  defect. —  In  an  action 
against  a  railroad  company  for  the  death  of  a  brakemaD,  caused  by  having  his 
foot  canght  between  the  rails  while  uncoupling  can,  it  is  error  to  cliarge  that 
decedent's  knowledge  of  the  fact  that  the  space  between  the  main  and  guard- 
rails  was  unblocked  was  knowledge  of  the  attendant  danger,  as  that  is  a  ques- 
tion for  the  jury.  Davis  v.  St.  Louis,  etc.,  R.  Co.,  58  Ark.  117;  18  S.  W.  Rep'r, 
801.  Not witlistan ding  the  statute  requiring  all  railroad  companies  to  fill  or 
block  the  frogs,  switches  and  guard-rails,  there  can  be  no  recovery  for  the 
death  of  a  brakeman,  who,  while  voluntarily  attempting  to  uncouple  moving 
cars,  gets  his  foot  caught  in  an  unblocked  '*  split  switch,"  when  it  appears  that 
he  had  been  for  several  years  in  the  employ  of  the  company,  was  familiar  with 
the  switches  and  track  where  the  accident  occurred,  had  been  warned  by  the 
written  rules  of  the  company,  which  he  had  read,  not  to  enter  between  the 
cars  in  motion  to  couple  or  uncouple  them,  and  had  signed  an  acknowledg- 
ment  when  he  became  brakeman  that  he  knew  the  duties  were  dangerous,  and 
that  he  had  read  the  rules  by  which  he  would  be  governed .  Grand  v.  Michi- 
gan Cent.  R.  Co.,  83  Mich.  564;  47  N.  W.  Rep'r.  887.  See,  also,  Seley  v. 
Southern  Pac.  R.  Co..  2  Am.  R.  R.  &  Corp.  Rep.  151. 

2.  Foot  caught  between  ties  or  by  rail  splinters.—  In  an  action  against  a 
railroad  company  for  personal  injuries  sustained  by  a  car-coupler  in  its  employ, 
the  declaration  alleged  that,  in  making  a  coupling  between  a  standing  car  and 
a  switch-engine,  it  been  me  necessary  for  plaintiff  to  step  between  the  ndls; 

*  Beported  in  38  Pao.  Rep*r,  839. 
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that,  on  attempting  to  follow  the  backward  motion  of  the  cars,  he  found  that 
hlf  left  foot  was  held  either  bj  the  crosa-ties  or  the  iron  rail  of  the  track,  cane- 
ing  a  car- wheel  to  ran  over  the  foot;  that  the  croBs-tiee  were  placed  too  close 
together,  and  the  spaces  between  them  were  not  filled  in;  that  the  iron  rails 
were  old  and  worn,  and  had  sharp  prongs  protrnding  from  the  inner  edges;  and 
that  plaintiff  was  ignorant  of  these  defects  when  he  started  to  make  the  ooap- 
ling.  Held,  that  the  declaration  set  forth  a  cause  of  action,  it  not  affirma- 
tiTely  appearing  from  its  face  that  plaintiff  could  have  known  of  the  defects 
in  the  track  by  the  use  of  ordinary  diligence.  Preston  ▼.  Central  Bailroad  ft 
Banking  Co.,  84  Qa.  688;  11  S.  E.  Rep'r,  143. 

Plaintiff  in  attempting  to  uncouple  cars,  found  the  coupling-pin  fastened, 
when  he  signaled  to  the  engineer  to  stop  the  train,  which  was  done.  Being 
still  unable  to  remove  the  pin,  he  asked  the  engineer  to  give  him  the  slack. 
The  train  kept  moving  slightly,  and,  after  moving  along  with  it  for  ten  or 
twelve  feet,  plaintiff  succeeded  in  pulling  out  the  pin,  and,  as  he  stepped  out, 
the  leg  of  his  pants  was  caught  by  a  "  sliver"  in  the  rail,  causing  a  car. wheel 
to  run  over  his  foot.  Held,  that  a  verdict  for  plaintiff  would  not  be  set  aside 
because  of  his  negligence  in  stepping  between  moving  cars.  Texas,  etc ,  R. 
Co.  V.  Overheiser,  76  Tex.  487;  18  S.  W.  Bep'r,  468. 

3.  Ooupllng  with  unsuitable  link — contributory  negUgenoe.  —  The  fol- 
lowing cases  sustain  the  prlndpal  case  reported.  In  both  a  brakeman  was  re- 
quired to  couple  cars  whose  draw-heads  were  of  unequal  height  and  with  none 
but  straight  links  to  use.  In  both  cases  a  judgment  for  plaintiff  was  affirmed. 
Van  Gent  v.  Chicago,  etc.,  R.  Co.,  80  Iowa,  526;  45  N.  W.  Rep'r,  913;  St. 
Louis,  etc,  R.  Co.  v.  Higgins,  53  Ark.  458;  14  S.  W.  Rep'r,  653. 

4.  Prcjeoting  timbers  —  contributory  negligenoe.  —  A  brakeman  was  in- 
stantly killed  while  attempting  to  shackle  cars  from  each  of  which  sticks  of 
lumber  projected.  It  was  daylight  at  the  time;  and  the  shackling  might  have 
been  made  safely  by  stooping  down  between  the  timbers,  or  by  crossing  over, 
and  making  it  upon  the  other  side  of  the  car,  from  which  no  timber  projected. 
Held,  that  he  was  not  "  in  the  exercise  of  due  care  and  diligence  at  the  time," 
within  the  meaning  of  those  words  as  used  in  the  statute,  giving  a  right  of  ac- 
tion to  the  next  of  kin  of  an  employe  instantly  killed  as  the  result  of  the  neg- 
ligence of  employer.  Lothrop  v.  Fitchburg  R.  Cu. ,  150  Mass.  423;  23  N.  E. 
Rep'r,  227.  The  same  holding  was  made  in  case  of  a  similar  accident  in  Boyle 
V.  New  York,  etc,  R.  Co.,  151  Mass.  102;  23  N.  E.  Rep'r,  827. 

6.  Foreign  oars  of  unusual  construction — liability  of  company  using 
same. —  A  railroad  company  is  liable  to  an  inexperienced  brakeman  for  injur- 
ies received  while  coupling  foreign  cars,  the  injury  being  caused  by  the  un- 
usual construction  of  the  couplings,  materially  differing  from  those  of  its  own 
cars,  unless  it  has  cautioned  him  against  the  danger.  Missouri  Pac.  Ry.  Co. 
V.  White,  76  Tex.  102;  13  S.  W.  Rep'r,  65.  To  the  same  effect  where  the  for- 
eign car  had  a  defective  brake-beam  and  a  brakeman  was  injured  in  coupling. 
Missodri  Pac.  Ry.  Co.  v.  Barber,  44  Kans.  612;  24  Pac.  Rep*r,  969. 

6.  OoupUng  with  hands  instead  of  ooupllng-stioks.  —  Plaintiff,  in  attemp- 
ing  to  couple  defendant's  cars  with  his  hands  contrary  to  the  known  rules  of 
the  company,  caught  his  foot  in  a  hole  between  the  cross-ties,  outside  the  rail- 
ing, falling  forward,  just  as  the  cars  came  together.  Held,  that  plaintiff  was 
guilty  of  culpable  negligence  which  was  the  proximate  cause  of    his  injury. 
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Ptjott,  LonfsTOle,  eie.,  B.  Ok,  90  AU.  83;  8So.  B«p*r,  55.  Thii  eoapliii^ 
with  the  httids,  in  Tiolfttion  of  a  role  leqniring  the  use  of  ooapliAif^-BtiekB,  Is 
eontribolorf  iMyligence  sulBcieiii  to  defeat  a  recoTorf  is  also  Iield  in  Memphis, 
etc,  R.  Co.  T.  Askew,  90  Ala.  5 ;  7  So.  Bep'r,  833  ;  LooisyiUe,  etc,  R.  Go.  t. 
Watson,  M  Ala.  «8;  8  So.  Bep'r,  248. 

7.  Ooaplbig  to  mowing  tndn  in  ▼tolation  of  roles — eAok  of  engfiBfeer's 
order. —  Where  a  brakeman,  in  riohition  of  the  mlee  of  the  eompanj,  nnder- 
taker  to  make  a  eonpling  to  a  moTing  train,  and  Is  injored,  he  cannot  reeorer 
lor  tlie  injozy,  and  it  is  immaterial  that  he  wss  ordered  to  make  the  coupling 
by  the  engineer  of  the  tndn.  Bailwaj  Go.  ▼.  South,  88  Tenn.  611 ;  14  a  W. 
Bep'r,  427.  See,  abo,  Bebelskj  ▼.  Chicago,  etc,  B.  Co.,  70  Iowa,  55;  44 N.  W. 
Bep'r,  586. 

8.  Where  aocitdent  Is  doe  to  negligenoe  in  operating  the  train  or  engine. — 
The  fact  that  there  was  only  one  brakeman  on  a  train  of  ten  loaded  can,  and 
tliat  on!/  one  brake  was  applied  while  it  was  being  let  down  a  steep  grade  to 
make  the  coapling,  in  doing  which  plaintiff  was  injured,  was  soffictent  evi- 
dence to  go  to  the  jofy  on  theqaestion  of  defendant's  negligence.  Georgia  Pac 
Bj.  Co.  ▼.  Propet,  90  Ala.  1 ;  7  So.  Bep'r,  685. 

Defendant's  engineer  knew  that  the  phdntiff,  defendant's  brakeman,  had  no 
stick  to  goide  the  link,  that  he  most  ooaple  the  cars  with  his  hands,  and  that 
the  cars  were  onlj  twelve  inches  apart.    It  was  within  the  engineer's  power 

m 

to  move  the  engine  back  slowly,  but  he  Jerked  the  lever  soddenlj,  causing 
the  engine  to  **  Jump  back  a  foot,"  thereby  crushing  plaintiflrs  hand.  Held, 
that  plaintiff  was  entitled  to  damages  although  he  was  guilty  of  such  contrib- 
utory negligence  as  would  have  been,  in  the  absence  of  the  engineer's  wanton 
negligence,  a  complete  defense.  Louisville,  etc.,  B.  Co.  v.  Watson,  90  Ala. 
68  ;  8  So.  Bep'r,  249.  The  following  are  also  cases  in  which  the  accident  was 
due  to  the  too  sudden  movement  bf  the  engine :  McKnight  v.  Chicago,  etc, 
B.  Co.,  44  Minn,  141 ;  46  N.  W.  Bep'r,  294  ;  Neville  v.  Chicago  &  N.  W.  B 
Co.,  79  Iowa,  282. 

9.  Oondoctor  making  coapling,  whether  he  may  recoTor  for  injury. — 
Where,  in  an  action  for  personal  injuries,  it  appeared  that  plaintiff,  a  freight 
conductor,  was  injured  while  uncoupling  cars,  which  was  no  part  of  his  duty, 
and  contrary  to  the  company's  rules,  and  that  there  was  no  pressing  emergency 
for  him  to  perform  this  duty  at  that  time,  it  is  not  error  to  grant  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  an  instruction  to  find  for  defendant 
unless  the  jury  found  that  there  was  a  pressing  emergency.  Kane  v.  Savan. 
nah,  etc.,  B.  Co.,  85  Ga.  858 ;  11  S.  E.  Bep'r.  493.  Whether  a  conductor  is 
Justified  in  attempting  to  make  a  coupling,  depends  upon  the  emergency,  of 
which  the  jury  are  the  judges.  Seley  v.  Southern  Pac.  By.  Co.,  2  Am.  B.  R. 
&  Corp.  Bep.  151. 
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(SapreiiM  Oouit  of  the  United  States.  May  11,  1891.) 
1.   (^ONBTTTUnONAL  LAW.      TAXATION  OF  8LBEPINO-CAB8  BNOAOED  IN  IN* 

TER8TATB  TRAFFIC.  Since  a  State  has  the  right  to  tax  personal  property 
within  its  Jurisdiction,  even  though  it  is  employed  in  interstate  commerce,  a 
Btate  tax  on  such  proportion  of  the  whole  capital  stock  of  a  foreign  sleeping- 
ear  company  as  the  number  of  miles  over  which  its  cars  are  operated  within 
the  state  bears  to  the  whole  number  of  miles  over  which  its  cars  are  operated, 
is  valid  and  constitutional,  though  such  cars  run  into,  through  and  out  of  the 
state.    Affirming  107  Penn.  St.  166. 

IN  ERROR  to  the  8n])reme  court  of  the  state  of  Pennsylvania. 
This  was  an  action  brought  by  the  state  of  Pennsylvania  against 
Pullman^ s  Palace-Oar  Oompany,  a  corporation  of  Illinois,  in  the. 
court  of  common  pleas  of  the  county  of  Dauphin  in  the  state  of 
Pennsylvania,  to  recover  the  amount  of  a  tax  settled  by  the  audi- 
tor-general and  approved  by  the  treasurer  of  that  state  for  the 
years  1870  to  1880,  inclusive,  on  the  defendant's  capital  stock, 
taking  as  the  basis  of  assessment  snch  proportion  of  its  capital 
stock  as  the  nnmber  of  miles  of  railroad  over  which  the  cars  were 
run  by  the  defendant  in  Pennsylvania  bore  to  tlie  whole  number 
of  miles  in  this  and  other  states  over  which  its  cars  were  run. 
All  these  taxes  wore  levied  under  successive  statutes  of  Pennsyl- 
vania, imposing  taxes  on  capital  stock  of  corporations  incorporated 
by  the  laws  of  Pennsylvania  or  of  any  other  state,  and  doing  busi- 
ness in  Pennsylvania,  computed  on  a  certain  percentage  of  divi- 
dends made  or  declared.  Tiie  taxes  of  1870-1874  were  levied 
under  the  statute  of  May  1, 1868,  No.  69,  section  5,  which  applied 
to  corporations  of  every  kind,  with  certain  exceptions  not  material 
to  this  case;  and  fixed  the  amount  of  the  tax  at  half  a  mill  on 
every  one  per  cent  of  dividend.  P.  L.  1868,  p.  109.  The  taxes 
for  1875-1877  were  levied  under  the  statute  of  April  24,  1874, 
No.  31,  section  4,  which  applied  to  all  corporations  in  any  way  en- 
gaged in  the  transportation  of  freight  or  passengers,  and  fixed  the 
tax  at  nine-tenths  of  a  mill  on  every  one  per  cent  of  dividend.  P.  L. 
1874,  p.  70.  The  taxes  for  187S-1880  were  levied  under  the  stat- 
utes of  March  20, 1877,  No.  6,  section  3,  and  of  June  7, 1879,  No. 
122,  section  4,  applicable  to  all  corporations,  except  building  associa- 
tions, banks,  savings  institutions  and  foreign  insurance  companies, 
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and  fixing  the  tax  at  half  a  mill  on  each  one  per  cent  of  dividend 
of  six  per  cent  or  more  on  the  par  valne  of  the  capital  stock,  and, 
when  the  dividend  was  less,  at  three  mills  on  a  valuation  of  the 
capital  stock.    P.  L.  1877,  p.  8 ;  P.  L  1879,  p.  114. 

A  trial  hj  jury  was  waived,  and  the  case  submitted  to  the 
decision  of  the  court,  which  found  the  following  &ct8 :  *^  The 
defendant  is  a  corporation  of  the  state  of  niinois,  having  ita 
principal  office  in  Chicago.  Its  business  was,  during  all  the  time 
for  which  tax  is  charged,  to  furnish  sleeping-coaches  and  parlor 
and  dining- ix>om  cars  to  the  various  railroad  companies,  with  which 
it  contracted  on  the  following  terms:  The  defendant  furnished 
the  coaches  and  cars,  and  the  railroad  companies  attached  and 
made  them  part  of  their  trains,  no  charge  being  made  by  either 
party  against  the  other.  The  railroad  companies  collected  the 
usual  fare  from  passengers  who  traveled  in  their  coaches  and  cars, 
and  the  defendant  collected  a  separate  charge  for  the  use  of  the 
seats,  sleeping-berths  and  other  conveniences. 

**  Business  has  been  carried  on  continuously  by  the  defendant  in 
this  way  in  Pennsylvania  since  February  17,  1870,  and  it  has  had 
about  one  hundred  coaches  and  cars  engaged  in  this  way  in  the 
state  during  that  time.  The  cars  used  in  this  state  have,  during 
all  the  time  for  which  tax  is  charged,  been  running  into,  through, 
and  out  of  this  state."  Upon  these  facts  the  court  held  ^Hhat 
the  proportion  of  the  capital  stock  of  the  defendant  invested  and 
used  in  Pennsylvania  is  taxable  under  these  acts ;  and  that  the 
amount  of  the  tax  may  be  properly  ascertained  by  taking  as  a  basis 
the  proportion  which  the  number  of  miles  operated  by  the  defend- 
ant in  this  state  bears  to  the  whole  number  of  miles  operated  by 
it,  without  regard  to  the  question  whether  any  particular  car  or 
cars  were  used,"  and,  therefore,  gave  judgment  for  the  state. 
That  judgment  was  affirmed  upon  writ  or  error  by  the  supreme 
court  of  the  state,  for  reasons  stated  in  its  opinion  as  follows: 
"  We  think  it  very  clear  that  the  plaintiff  in  error  is  engaged  in 
carrying  on  such  a  business  within  this  commonwealth  as  to  sub- 
ject it  to  the  statutes  imposing  taxation.  While  the  tax  on  the 
capital  stock  of  a  company  is  a  tax  on  its  property  and  assets,  yet 
the  capital  stock  of  a  company  and  its  property  and  assets  are  not 
identical.  The  coaches  of  the  company  are  its  property.  They 
are  operated  within  this  state.     They  are  daily  passing  from  one 
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end  of  the  state  to  the  other.  They  are  used  in  performing  the 
functions  for  which  the  corporation  was  created.  The  fact  that 
thej  also  are  operated  in  other  states  cannot  wholly  exempt  them 
from  taxation  here.  It  reduces  the  value  of  the  property  in  this 
state,  justly  subject  to  taxation  hera  This  was  recognized  in  the 
court  below,  and  we  think  the  proportion  was  fixed  according  to 
a  just  and  equitable  rule."  107  Penn.  St.  156,  160.  Pullman's 
Palace-Car  Company  sued  out  a  writ  of  error  from  this  court,  and 
filed  six  assignments  of  error,  the  substance  of  which  was  summed 
up  in  the  brief  of  its  counsel  as  follows :  "  The  court  erred  in 
holding  that  any  part  of  the  capital  stock  of  the  Pullman  Company 
was  subject  to  taxation  by  the  state  of  Pennsylvania  by  reason  of 
its  running  any  of  its  cars  into,  out  of  or  through  the  state  of 
Pennsylvania  in  the  course  of  their  employment  in  the  interstate 
transportation  of  railway  passengers." 

Echjoard  hhcm,^  John  0.  BunndU^  Wm.  Burry  and  M,  E. 
Olrmted  for  plaintiff  in  error.  W.  S.  KvrJcpatriok  and  J.  F.  Sander- 
san  for  the  commonwealth. 

Mr.  Justice  Gray,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

Upon  this  writ  of  error,  whether  this  tax  was  in  accordance 
with  the  law  of  Pennsylvania  is  a  question  on  which  the  decision 
of  the  highest  court  of  the  state  is  conclusive.  The  only  question 
of  which  this  court  has  jurisdiction  is  whether  the  tax  was  in  viola- 
tion of  the  clause  of  the  constitution  of  the  United  States  granting 
to  congress  the  power  to  regulate  commerce  among  the  several 
states.  The  plaintiff  in  error  contends  that  its  cars  could  be  taxed 
only  in  the  state  of  Illinois,  in  which  it  was  incorporated,  and  had 
its  principal  place  of  business.  No  general  principles  of  law  are 
better  settled  or  more  fundamental  than  that  the  legislative  power 
of  every  state  extends  to  all  property  within  its  borders,  and  that 
only  so  far  as  the  comity  of  that  state  allows  can  such  property  be 
affected  by  the  law  of  any  other  state.  The  old  rale,  expressed 
in  the  maxim  mobilia  sequuntur  personam^  by  which  personal 
property  was  regarded  as  subject  to  the  law  of  the  owner's  domi- 
cile, grew  up  in  the  Middle  Ages,  when  movable  property  con- 
sisted chiefly  of  gold  and  jewels,  which  could  be  eiasily  carried  by 
the  owner  from  place  to  place,  or  secreted  in  spots  known  only  to 
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himself.    In  modern  times,  since  the  great  increase  in  amount 
and  variety  of  personal  property,  not  immediately  connected  with 
the  person  of  the  owner,  that  role  has  yielded  more  and  more  to 
the  lex  sUtUy  the  law  of  the  place  where  the  property  is  kept  and 
nsed.    Green  v.  Van  Buskirk,  6  Wall.  807,  and  7  Wall.  139  ; 
Hervey  v.  Locomotive  Works,  93  U.  8.  664;  Harkness  v.  Rns- 
seU,  118  U.  S.  663,  679;  7  Snp.  Ct.  Eep'r,  51;  Walworth  v. 
Harris,  129  U.  S.  355 ;  9   Snp.   Ct.  Eep'r,  340 ;  Story  Oonfl. 
Laws,  §  550 ;  Whart  Oonfl.  Laws,  §§  297-311.    As  observed  by 
Mr.  Justice  Story,  in  his  Commentaries  jnat  cited :    '*  Although 
movables  are  for  many  purposes  to  be  deemed  to  have  no  gUus 
except  that  of  the  domicile  of  the  owner,  yet,  this  being  but  a 
legal  fiction,  it  yields  whenever  it  is  necessary  for  the  purpose 
of  justice  that  the  actual  sUus  of  the  thing  should  be  examined. 
A  nation  within  whose  territory  any  personal  property  is  actually 
situate  has  an  entire  dominion  over  it  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has  ^ver  immovable  property 
sitnate  there."    For  the  purposes  of  taxation,  as  has  been  repeat- 
edly affirmed  by  this  conrt,  personal  property  may  be  separated 
from  its  owner;  and  he  may  be  taxed  on  its  account  at  the  place 
where  it  is,  although  not  the  place  of  his  own  domicile,  and  even 
if  he  is  not  a  citizen  or  a  resident  of  the  state  which  imposes  the 
tax.     Lane  Co.  v.  Oregon,   7   WalL  71,  77;  Bailroad  Co.  v. 
Pennsylvania,  15  Wall  300,  323,  324,  328 ;  Kailroad  Co.  v.  Pen- 
iston,    18  Wall.  5,  29;  Tappan  v.  Bank,   19  Wall  490,  499; 
State  Eaiboad   Tax  Cases,  92  U.  S.  575,  607,  608 ;  Brown  v. 
Houston,  114  U.  S.  622 ;  5  Sup.  Ct  EepV,  1091 ;  Coe  v.  Errol, 
116  Cr.  S.  517,  524;  6  Sup.  a.  Rep'r,  475 ;  Marye  v.  Raihoad 
Co.,  127  U.  S.  117,  123;  8  Sup.  Ct.  Rep'r,  1037.    It  is  eqnaUy 
well  settled  that  there  is  nothing  in  the  constitution  or  laws  of 
the  United  States  which  prevents  a  state  from  taxing  personal 
property  employed  in  interstate  or  foreign  commerce  like  other 
personal  property  within  its  jurisdiction.     Delaware  Kailroad 
Tax,  18  Wall.  206,  232 ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460, 
464 ;  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  206,  211 ;  5  Sup, 
Ct.  RepV,  826 ;  Telegraph  Co.  v.  Attorney-General,  125  U.  S. 
530,  549 ;  8  Sup.  Ct.  Rep  r,  961 ;  Marye  v.  Raihnoad  Co.,  127 
U.  S.  117, 124 ;  8  Snp.  Ct.  Rep'r,  1037 ;  Ldoup  v.  Mobile,  127 
XJ.  S.  640,  649 ;  8  Snp.  Ct.  Rep'r,  1380. 
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Ships  or  vessels,  indeed,  engaged  in  interstate  or  foreign  com- 
merce upon  the  high  seas  or  other  waters  which  are  a  common 
highway,  ana  having  their  home  port,  at  which  they  are  registered 
under  the  laws  of  the  United  States  at  the  domicile  of  their  own- 
ers, in  one  state,  are  not  subject  to  taxation  in  another  state  at 
whose  ports  they  incidentally  and  temporarily  touch  for  the 
purpose  of  delivering  or  receiving  passengers  or  freight.  But 
that  is  because  they  are  not,  in  any  proper  sense,  abiding  within 
its  limits,  and  have  no  continuous  presence  or  actual  situs  within 
its  jurisdiction,  and,  therefore,  can  be  taxed  only  at  their  legal  sitics 
—  their  borne  port,  and  the  domicile  of  their  owners.  Hays  v. 
Steamship  Co.,  17  How.  696;  St.  Lonis  v.  Ferry  Co.,  11  Wall. 
423 ;  Morgan  v.  Parham,  16  Wall.  471 ;  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365 ;  2  Sup.  Ct.  Eep'r,  257;  Ferry  Co.  v.  Penu- 
sylvania,  114  U.  S.  196 ;  6  Sup.  Ct  Rep'r,  826.  Between  ships 
and  vessels,  having  their  sitics  fixed  by  act  of  congress,  and  their 
course  over  navigable  waters,  and  touching  land  only  incidentally 
and  temporarily,  and  cars  or  vehicles  of  any  kind,  having  no  situs 
so  fixed,  and  traversing  the  laud  only,  the  distinction  is  obvious. 
As  has  been  said  by  this  court :  ^^  Commerce  on  land  between  the 
different  states  is  so  strikingly  dissimiliar,  in  many  respects,  from 
commerce  on  water,  that  it  is  often  difficult  to  regard  them  in  the 
same  aspect  in  reference  to  the  respective  constitutional  powers 
and  duties  of  the  state  and  federal  governments.  No  doubt  com- 
merce by  water  was  principally  in  the  minds  of  those  who  framed 
and  adopted  the  constitution,  although  both  its  language  and  spirit 
embrace  commerce  by  land  as  well.  Maritime  transportation  re- 
quires no  artificial  road-way.  Nature  has  prepared  to  hand  that 
portion  of  the  instrumentality  employed.  The  navigable  waters 
of  the  earth  are  recognized  public  highways  of  trade  and  inter, 
course.  No  franchise  is  needed  to  enable  the  navigator  to  use 
them.  Again,  the  vehicles  of  commerce  by  water  being  instru- 
ments of  intercommunication  with  other  nations,  the  regulation 
of  them  is  assumed  by  the  national  legislature.  So  that  state  in- 
terference with  transportation  by  water,  and  especially  by  sea,  is 
at  once  clearly  marked  and  distinctly  discernible.  But  it  is  differ- 
ent with  transportation  by  land."  Railroad  Co.  v.  Maryland,  21 
WalL  456,  47(K 

In  Ferry  Co.  v.  Pennsylvania,  on  which  the  plaintiff  in  error 
VOL.  nr.— 58 


418        Pullman's  Palack-Car  Co.  v.  Pennsylvania. 

much  relies,  the  New  Jersey  corporation  taxed  by  the  state  of 
Fennsylvauia,  nnder  one  of  the  statutes  now  in  question,  had  no 
property  in  Pennsylvania  except  a  lease  of  a  wharf  at  which  its 
steamboats  touched  to  land  and  receive  passengers  and  freight 
carried  across  the  Delaware  river  ;  and  the  difference  in  the  facts 
of  that  case  and  of  this  and  in  the  rules  applicable  was  clearly  in- 
dicated in  the  opinion  of  the  court  as  follows :  '^  It  is  true  that  the 
property  of  corporations,  engaged  in  foreign  or  interstate  com- 
merce, as  well  as  the  property  of  corporations  engaged  in  other 
business,  is  subject  to  taxation,  provided,  always,  it  be  within  the 
jurisdiction  of  the  state."  114  U.  S.  206 ;  5  Sup.  Ct.  Eep'r,  829. 
^^  While  it  is  conceded  that  the  property  in  a  state  belonging  to  a 
foreign  corporation  engaged  in  foreign  or  interstate  commerce 
may  be  taxed  equally  with  like  property  of  a  domestic  corporation 
engaged  in  that  business,  we  are  clear  that  a  tax  or  other  burden 
imposed  on  the  property  of  either  corporation  because  it  is  used 
to  carry  on  that  commerce,  or  upon  the  transportation  of  persons 
or  property,  or  for  the  navigation  of  the  public  waters  over  which 
the  transportation  is  made,  is  invalid  and  void  as  an  interference 
with  and  an  obstruction  of  the  power  of  congress  in  the  regulation 
of  such  commerce."  114  U.  8.  211 ;  5  Sup.  Ct.  RepV,  832.  Much 
reliance  is  also  placed  by  the  plaintiff  in  error  upon  the  cases  in 
which  this  court  has  decided  that  citizens  or  corporations  of  one 
state  cannot  be  taxed  by  another  state  for  a  license  or  privilege  to 
carry  on  interstate  or  foreign  commerce  within  its  limits.  But  in 
each  of  these  cases  the  tax  was  not  upon  the  property  employed  in 
the  business,  but  upon  the  right  to  carry  on  the  business  at  all, 
and  was,  therefore,  held  to  impose  a  direct  burden  upon  the  com- 
merce itself.  Moran  v.  New  Orleans,  112  TI.  S.  69,  74 ;  5  Sup. 
Ct.  Rep'r,  38 ;  Pickard  v.  Car  Co.,  117  U.  S.  34,  43 ;  6  Sup.  Ct. 
Rep'r,  635;  Bobbins  v.  Taxing  Dist.,  120  U.  S.  489,  497;  7  Sup. 
Ct.  Rep'r,  592 ;  Leloup  v.  Mobile,  127  U.  S.  640,  644 ;  8  Sup.  Ct- 
Rep'r,  1380.  For  the  same  reason,  a  tax  upon  the  gross  i*eceipts 
derived  from  the  transportation  of  passengers  and  goods  between 
one  state  and  other  states  or  foreign  nations  has  been  held  to  be 
invalid.  Fargo  v.  Michigan,  121  TJ.  S.  230 ;  7  Sup.  Ct.  Rep'r, 
857;  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326 ;  7  Sup.  Ct. 
Rep'r,  1118. 

The  tax  now  in  question  is  not  a  license  tax  or  a  privilege  tax ; 
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it  Ib  not  a  tax  on  basiness  or  occnpation ;  it  is  not  a  tax  on  or  be- 
cause of  the  transportation  or  the  right  of  transit  of  persons  or 
property  through  the  state  to  other  states  or  countries.  The  tax 
is  imposed  equally  on  corporations  doing  business  within  the  state, 
whether  domestic  or  foreign,  and  whether  engaged  in  interstate 
commerce  or  not.  The  tax  on  the  capital  of  the  corporation  on 
account  of  its  property  within  the  state  is,  in  substance  and  effect, 
a  tax. on  that  property.  Ferry  v.  Pennsylvania,  114  U.  S.  196, 
209 ;  5  Snp.  Ot.  Eep'r,  826 ;  Telegraph  Co.  v.  Attorney-General, 
125  U.  S.  530,  552 ;  8  Sup.  Ct.  Rep'r,  961.  This  is  not  only  ad- 
mitted, but  insisted  on,  by  the  plaintiff  in  error. 

The  cars  of  this  company  within  the  state  of  Pennsylvania  are 
employed  in  the  interstate  commerce ;  but  their  being  so  employed 
does  not  exempt  them  from  taxation  by  the  state;  and  the  state 
has  not  taxed  them  because  of  their  being  so  employed,  but  be- 
cause of  their  being  within  its  territory  and  jurisdiction.  The 
cars  were  continuously  and  permanently  employed  in  going  to 
and  fro  upon  certain  routes  of  travel.  If  they  had  never  passed 
beyond  the  limits  of  Pennsylvania,  it  could  not  be  doubted  that 
the  state  could  tax  them,  like  other  property  within  its  borders, 
notwithstanding  they  were  employed  in  interstate  commerce. 
The  fact  that,  instead  of  stopping  at  the  state  boundary,  they 
cross  that  boundary  in  going  out  and  coming  back,  cannot  affect 
the  power  of  the  state  to  levy  a  tax  upon  them.  The  state,  hav- 
ing the  right,  for  the  purposes  of  taxation,  to  tax  any  personal 
property  found  within  its  jurisdiction,  without  regard  to  the  place 
of  the  owner's  domicile,  could  tax  the  specific  cars  which  at  a  given 
moment  were  within  its  borders.  The  route  over  which  the  cars 
travel  extending  beyond  the  limits  of  the  state,  particular  cars 
may  not  remain  within  the  state ;  but  the  company  has  at  all 
times  substantially  the  same  number  of  cars  within  the  state,  and 
continuously  and  constantly  uses  there  a  portion  of  its  property ; 
and  it  is  distinctly  found,  as  matter  of  fact,  that  the  company  con- 
tinuously, throughout  the  periods  for  which  these  taxes  were 
levied,  carried  on  business  in  Pennsylvania,  and  had  about  one 
hundred  cars  within  the  state. 

The  mode  which  the  state  of  Pennsylvania  adopted  to  ascertain 
the  proportion  of  the  company's  property  upon  which  it  should 
be  taxed  in  that  state  was  by  taking  as  a  basis  of  assessment  such 
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proportion  of  the  capital  stock  of  the  company  as  the  number  of 
miles  over  which  it  ran  cars  within  the  state  bore  to  the  whole  nnm- 
ber  of  miles  in  that  and  other  states  over  which  its  cars  were  ran. 
This  was  a  just  and  equitable  method  of  assessment ;  and,  if  it 
were  adopted  by  all  the  states  through  which  these  cars  ran,  the 
company  would  be  assessed  upon  the  whole  value  of  its  capital 
stock,  and  no  more.  The  validity  of  this  mode  of  apportioning 
such  a  tax  is  sustained  by  several  decisions  of  this  court  in  cases 
which  came  up  from  the  circuit  courts  of  the  United  States,  and 
In  which,  therefore,  the  jurisdiction  of  tliis  court  extended  to  the 
determination  of  the  whole  case,  and  was  not  limited,  as  upon 
writs  of  error  to  the  state  courts,  to  questions  under  the  constitu- 
tion and  laws  of  the  United  States. 

In  the  State  Railroad  Tax  Cases,  92  U.  S.  575,  it  was  ad]ud£:ed 
that  a  statute  of  Illinois,  by  which  a  tax  on  the  entire  taxable 
property  of  a  railroad  corporation,  including  its  rolling  stock, 
capital  and  franchise,  was  assessed  by  the  state  board  of  equaliza- 
tion, and  was  collected  in  each  municipality  in  proportion  to  the 
length  of  the  road  within  it,  was  lawful,  and  not  in  conflict  with 
the  constitution  of  the  state ;  and  Mr.  Justice  Miller,  delivering 
judgment,  said :  '*  Another  objection  to  the  system  of  taxation  by 
the  state  is  that  the  rolling  stock,  capital  stock  and  franchise  are 
personal  property,  and  that  this,  with  all  other  personal  property, 
has  a  local  sUim  at  the  principal  place  of  business  of  the  corpora- 
tion, and  can  be  taxed  by  no  other  county,  city  or  town  but  the 
one  where  it  is  so  situated.  This  objection  is  based  upon  the 
general  rule  of  law  that  personal  property,  as  to  its  «tVt^,  follows 
the  domicile  of  its  owner.  It  may  be  doubted  very  reasonably 
whether  such  a  rule  can  be  applied  to  a  railroad  corporation  as 
between  the  different  localities  embraced  by  its  line  of  road.  But, 
after  all,  the  rule  is  merely  the  law  of  the  state  which  recognizes 
it ;  and  when  it  is  called  into  operation  ja  to  property  located  in 
one  state  and  owned  by  a  resident  of  another,  it  is  a  fiile  of  comity 
in  the  former  state  rather  than  an  absolute  principle  in  all  cases. 
Green  v.  Van  Buskirk,  5  Wall.  312.  Like  all  other  laws  of  a 
state,  it  is,  therefore,  subject  to  legislative  repeal,  modification  or 
limitation  ;  and  when  the  legislature  of  Illinois  declared  that  it 
should  not  prevail  in  assessing  personal  property  of  railroad  com- 
panies for  taxation,  it  simply  exercised  an  ordinary  function  of 
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l^slation."  92  U.  S.  607,  608.  "  It  is  farther  objected  that 
the  raih*oad  track,  capital  stock  aad  franchise  is  not  assessed  in 
each  coanty  where  it  lies,  according  to  its  value  there,  but  accord- 
ing to  an  aggregate  value  of  the  whole,  on  which  each  county,  city 
and  town  collects  taxes  according  to  the  length  of  the  track  within 
its  limits."  "  It  may  well  be  doubted  whether  any  better  mode 
of  determining  the  value  of  that  portion  of  the  track  within  any 
one  county  has  been  devised  than  to  ascertain  the  value  of  the 
whole  road,  and  apportion  the  value  within  the  county  by  its  rela- 
tive length  to  the  whole."  "  This  court  has  expressly  held  in  two 
cases,  where  the  road  of  a  corporation  ran  through  different  states, 
that  a  tax  upon  the  income  or  franchise  of  the  road  was  properly  ap- 
portioned by  taking  the  whole  income  or  value  of  the  franchise, 
and  the  length  of  the  road  within  each  state,  as  the  basis  of  taxa- 
tion. Delaware  Railroad  Tax,  18  Wall.  206 ;  Eaihx)ad  Co.  v. 
Pennsylvania,  21  Wall.  492/'  92  U.  8.  608,  611.  So  in  Tele- 
graph Co.  V.  Attorney-General,  125  U.  S.  530 ;  8  Sup.  Ct  Rep'r, 
961,  this  court  upheld  the  validity  of  a  tax  imposed  by  the  state 
of  Massachusetts  upon  the  capital  stock  of  a  telegraph  company, 
on  account  of  property  owned  and  used  by  it  within  the  state, 
taking  as  the  basis  of  assessment  such  proportion  of  the  value  of 
its  capital  stock  as  the  length  of  its  lines  within  the  state  bore  to 
their  entire  length  throughout  the  country. 

Even  more  in  point  is  the  case  of  Marye  v.  Railroad  Co.,  127  U, 
8.  117;  8  Sup.  Ct.  Rep'r,  1037,  in  which  the  question  was  whether 
a  railroad  company  incorporated  by  the  state  of  Maryland,  and 
no  part  of  whose  own  railroad  was  within  the  state  of  Virginia, 
was  taxable  under  general  laws  of  Virginia  upon  rolling  stock 
owned  by  the  company  and  employed  upon  connecting  railroads 
leased  by  it  in  that  state,  yet  not  assigned  permanently  to  those 
roads,  but  used  interchangeably  upon  them  and  upon  roads  in 
other  states,  as  the  company's  necessities  required.  It  was  held 
not  to  be  so  taxable,  solely  because  the  tax  laws  of  Virginia  ap- 
peared upon  their  face  to  be  limited  to  railroad  corporations  of 
that  state ;  and  Mr.  Justice  Matthews,  delivering  the  unanimous 
judgment  of  the  court,  said :  "  It  is  not  denied,  as  it  cannot  be, 
that  the  state  of  Virginia  has  rightful  power  to  levy  and  collect  a 
tax  upon  such  property  used  and  found  within  its  territorial  lim- 
its as  this  property  was  used  and  found,  if  and  whenever  it  may 
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choosey  by  apt  legislation^  to  exert  its  aathoritj  over  the  snbject 
It  is  quite  true,  as  the  situs  of  the  Baltimore  and  Ohio  JSailroad 
Oompauj  is  in  the  state  of  Maryland,  that,  also,  npon  general 
principles,  is  the  siiiu  of  all  its  personal  property  ;  bnt  for  par- 
poses  of  taxation,  as  well  as  for  other  purpose,  tnat  sUtis  may  be 
fixed  in  whatever  locality  the  property  may  be  brought  and  nsed 
by  its  owner  by  the  law  of  the  place  where  it  is  found.  If  the 
Baltimore  and  Ohio  Railroad  Gompsny  is  permitted  by  the  state 
of  Virginia  to  bring  into  its  territory,  and  there  habitually  to  use 
and  employ,  a  portion  of  its  movable  personal  property,  and  the 
railroad  company  chooses  so  to  do,  it  would  certainly  be  compe- 
tent and  legitimate  for  the  state  to  impose  upon  such  property, 
thus  nsed  and  employed,  its  fair  share  of  the  burdens  of  taxation 
imposed  upon  similar  property  used  in  the  like  way  by  its  own 
citizens.  And  such  a  tax  might  be  properly  assessed  and  collected 
in  cases  like  the  present,  where  the  specific  and  individual  items 
of  property  so  used  and  employed  were  not  continuously  the  same, 
but  were  constantly  changing,  according  to  the  exigencies  of  the 
business.  In  such  cases  the  tax  might  be  fixed  by  an  appraise- 
ment and  valuation  of  the  average  amount  of  the  property  thus 
habitually  used,  and  collected  by  distraint  upon  any  portion  that 
might  at  any  time  be  found.  Of  course,  the  lawfulness  of  a  tax 
upon  vehicles  of  transportation  nsed  by  common  carriers  might 
have  to  be  considered  in  particular  instances  with  reference  to  its 
operation  as  a  regulation  of  commerce  among  the  states,  but  the 
mere  fact  that  they  were  employed  as  vehicles  of  transportation  in 
the  interchange  of  interstate  commerce  would  not  render  their 
taxation  invalid."  127  U.  S.  123,  124;  8  Sup.  Ct.  Rep'r,  1039, 
1040.  For  these  reasons,  and  upon  these  authorities,  the  court 
is  of  opinion  that  the  tax  in  question  is  constitutional  and  valid. 
The  result  of  holding  otherwise  would  be  that,  if  all  the  states 
should  concur  in  abandoning  the  legal  fiction  that  personal  property 
has  its  sitits  at  the  owner^s  domicile,  and  in  adopting  the  system 
of  taxing  it  at  the  place  at  which  it  is  nsed  and  by  whose  laws  it 
is  protected,  property  employed  in  any  business  requiring  contin- 
uous and  constant  movement  from  one  state  to  another  would  es- 
cape taxation  altoc^ther.     Judgment  affirmed. 

Brown,  J.,  not  having  been  a  member  of  the  court  when  this 
case  was  argued,  took  no  part  in  its  decision. 
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Bradley,  J.  (with  whom  coucarred  Field  and  Harlan,  JJ.), 
dissenting.  I  dissent  frona  the  judgment  of  the  court  in  this 
case,  and  will  state  briefly  mj  reasons.  I  concede  that  all  property, 
personal  as  well  as  real,  within  a  state,  and  belonging  there,  may 
be  taxed  by  the  state.  Of  that  there  can  be  no  doubt.  Bat  where 
property  does  not  belong  in  the  state,  another  question  arises.  It 
is  the  question  of  the  jurisdiction  of  the  state  over  the  property. 
It  is  stated  in  the  opinion  of  the  court  as  a  fundamental  proposi- 
tion on  which  the  opinion  really  turns  that  all  personal  as  well  as 
real  property  within  a  state  is  subject  to  the  laws  thereof.  I  con- 
ceive that  that  proposition  is  not  maintainable  as  a  general  and 
absolute  proposition.  Among  independent  nations,  it  is  true,  per- 
sons and  property  within  the  territory  of  a  nation  are  subject  to 
its  laws^  and  it  is  responsible  to  other  nations  for  any  injustice  it 
may  do  to  the  persons  or  property  of  such  other  nations.  This  is 
a  rule  of  international  law.  But  the  states  of  this  government  are 
not  independent  nations.  There  is  such  a  thing  as  a  constitution 
of  the  United  States,  and  there  is  such  a  thing  as  a  government  of 
the  United  States,  and  there  are  many  things,  and  many  persons, 
and  many  articles  of  property  that  a  state  cannot  lay  the  weight 
of  its  finger  upon  because  it  would  be  contrary  to  the  constitution 
of  the  United  States.  Certainly,  property  merely  carried  through 
a  state  cannot  be  taxed  by  the  state.  Such  a  tax  would  be  a 
duty  —  which  a  state  cannot  impose.  If  a  drove  of  cattle  is 
driven  through  Pennsylvania  from  Illinois  to  New  York  for  the 
purpose  of  being  sold  in  New  York,  while  in  Pennsylvania  it 
may  be  subject  to  the  police  regulations  of  the  state,  but  it  is  not 
subject  to  taxation  there.  It  is  not  generally  subject  to  the  laws 
of  the  state,  as  other  property  is.  So  if  a  train  of  cars  starts  at 
Cincinnati  for  New  York,  and  passes  through  Pennsylvania,  it 
may  be  subject  to  the  police  regulations  of  that  state  while  within 
it,  but  it  would  be  repugnant  to  the  constitution  of  the  United 
States  to  tax  it.  We  have  decided  this  very  question  in  the  Case 
of  State  Freight  Tax,  15  Wall.  232.  The  point  was  directly  raised 
and  decided  that  property  on  its  passage  through  a  state  in  the 
course  of  interstate  commerce  cannot  be  taxed  by  the  state,  be- 
cause taxation  is  incidentally  regulation,  and  a  state  cannot  regulate 
interstate  commerce.  The  same  doctrine  was  recognized  in  Coe 
V.  Errol,  IKJ  U.  S.  517;  6  Sup.  Ct.  Rcp'r  475.     And  surely  a  state 
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cannot  interfere  with  the  o£Scers  of  the  Uuited  States  in  the  per- 
formance of  their  duties,  whether  acting  ander  the  judicial,  mili. 
tary,  postal,  or  revenue  departments.  They  are  entirely  free  from 
state  control.  So  a  citizen  of  the  United  States,  or  any  other 
person,  in  the  performance  of  any  duty,  or  in  the  exercise  of  any 
privilege,  under  the  constitution  or  laws  of  the  United  States  ia 
absolutely  free  frbm  state  control  in  relation  to  such  matters.  So 
that  the  general  proposition  that  all  persons  and  personal  property 
within  a  state  are  subject  to  the  laws  of  the  state,  unless  mate- 
rially modified,  cannot  be  true.  But  when  personal  property  is 
permanently  located  within  a  state  for  the  purpose  of  ordinary 
use  or  sale,  then,  indeed,  it  is  subject  to  the  laws  of  the  'state 
and  to  the  burdens  of  taxation,  as  well  when  owned  by  persons  re- 
siding out  of  the  state  as  when  owned  by  persons  residing  in  the 
state.  It  has  then  acquired  a  situs  in  the  state  where  it  is  found. 
A  man  residing  in  New  York  may  own  a^tore,  a  factory,  or  a 
mine  in  Alabama,  stocked  with  goods,  utensils,  or  materials  for 
sale  or  use  in  that  state.  There  is  no  question  that  the  situs  of 
personal  property  so  situated  is  in  the  state  where  it  is  found,  and 
that  it  may  be  subjected  to  double  taxation  —  in  the  state  of  the 
owner's  residence,  as  a  part  of  the  general  mass  of  his  estate ;  and 
in  the  state  of  its  sitios.  Although  this  is  a  consequence  which 
often  bears  hardly  on  the  owner,  yet  it  is  too  firmly  sanctioned 
by  the  law  to  be  disturbed,  and  no  remedy  seems  to  exist  but  a 
sense  of  equity  and  justice  in  the  legislatures  of  the  several  states. 
The  rule  would  undoubtedly  be  more  just  if  it  made  the  property 
taxable,  like  lands  and  real  estate,  only  in  the  place  where  it  is 
permanently  situated.  Personal  as  well  as  real  property  may 
have  a  situs  of  its  own,  independent  of  the  owner's  residence, 
even  when  employed  in  interstate  or  foreign  commerce.  An 
office  or  warehouse  connected  with  a  steamship  line  or  with  a 
continental  railway  may  be  provided  with  furniture  and  all  the 
apparatus  and  appliances  usual  in  such  establishments.  Such 
property  should  be  subject  to  the  lex  rei  sitm  and  to  local  taxation, 
though  solely  devoted  to  the  purposes  of  the  business  of  those 
lines.  But  the  ships  that  traverse  the  sea,  and  the  cars  that 
traverse  the  land,  in  those  lines,  being  the  vehicles  of  commerce, 
interstate  or  foreign,  and  intended  for  its  movement  from  one 
state  or  country  to  another,  and  having  no  fixed  or  permanent 
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eUu8  or  home  except  at  the  residence  of  the  owner,  cannot,  with- 
out an  invasion  of  the  powers  and  daties  of  the  federal  govern- 
ment, be  subject  to  the  burdens  of  taxation  in  the  places  where 
they  only  go  or  come  in  the  transaction  of  their  business  except 
where  they  belong.  Hays  v.  Steamship  Co.,  17  How.  696  ;  Mor- 
gan V.  Parham,  16  Wall.  471 ;  Transportation  Oo.  v.  Wheeling, 
^9  IT.  8.  273.  To  contend  that  there  is  any  difference  between 
cars  or  trains  of  cars  and  ocean  steamships  in  this  regard  is  to  lose 
sight  of  the  essential  qualities  of  things.  This  is  a  matter  that 
does  not  depend  upon  the  affirmative  action  of  congress.  The 
regulation  of  ships  and  vessels  by  act  of  congress  does  not  make 
them  the  instruments  of  commerce.  They  would  be  equally  so 
if  no  such  affirmative  regulations  existed.*  For  the  states  to  in- 
terfere with  them  in  either  case  would  be  to  interfere  with  and 
to  assume  the  exercise  of  that  power  which  by  the  constitution 
has  been  surrendered  by  the  states  to  the  government  of  the 
United  States,  namely,  the  power  to  regulate  commerce. 

Keference  is  made  in  the  opinion  of  the  court  to  the  case  of 
Railroad  Co.  v.  Maryland,  2 1  Wall.  456,  in  which  it  was  said 
that  commerce  on  land  between  the  different  states  is  strikingly 
dissimilar  in  many  respects  from  commerce  on  water ;  but  that 
was  said  in  reference  to  the  highways  of  transportation  in  the 
two  cases,  and  the  difference  of  control  which  the  state  has  in  one 
case  from  that  which  it  can  possibly  have  in  the  other.  A  rail- 
road is  laid  on  the  soil  of  the  state  by  virtue  of  authority  .granted 
by  the  state  and  constantly  subject  to  the  police  jurisdiction  of 
the  state ;  while  the  sea  and  navigable  rivers  are  highways  created 
by  nature,  and  not  subject  to  state  control.  The  question  in  that 
case  related  to  the  power  of  the  state  over  its  own  corporation,  in 
reference  to  its  rate  of  fares  and  the  remuneration  it  was  required 
to  pay  to  the  state  for  its  franchises  —  an  entirely  different  ques- 
tion from  that  which  arises  in  the  present  case.  Reference  is  also 
made  to  expressions  used  in  the  opinion  in  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196;  5  Sup.  Ct.  Rep'r,  826,  which,  standing  alone, 
would  seem  to  concede  the  right  of  a  state  to  tax  foreign  corpora- 
tions engaged  in  foreign  or  interstate  commerce  if  such  property  is 
within  the  jurisdiction  of  the  state.  But  the  old  scope  of  that 
opinion  is  to  show  that  neither  the  vehicles  of  commerce  coming 
within  the  state  nor  the  capital  of  such  corporations  is  taxable 
VOL.  rv. — 54 
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there,  bat  only  the  property  having  &  ntut  there — as  the  whaif 
used  for  hmding  paaBengeia  and  freights  The  entire  smeB  of  de- 
dfiionfl  to  that  effect  are  cited  and  relied  on.  Of  ooarse  T  do  not 
mean  to  aaj  that  either  railroad  cars  or  ships  are  to  be  free  from 
taxation,  bat  I  do  say  that  they  are  not  taxable  by  those  states  in 
which  they  are  only  transiently  present  in  the  transaction  of  their 
commercial  operations.  A  British  ship  coming  to  the  harbor  of 
New  York  from  Liverpool  ever  so  r^alariy,  and  spending  half  its 
time  (when  not  on  the  ocean)  in  that  harbor,  cannot  be  taxed  by 
the  state  of  New  York  (harbor,  pilotage  and  qoarantine  dnes  not 
being  taxes).  So  New  York  ships  plying  regnlarly  to  the  port  of 
New  Orleans  so  that  one  of  the  line  may  be  always  lying  at  the 
hitter  port,  cannot  be  taxed  by  the  state  of  Louisiana.  Cases  above 
cited.  No  more  can  a  train  of  cars  belonging  in  Pennsylvania, 
and  miming  r^nlarly  from  Philadelphia  to  New  York  or  to  Chi- 
cago, be  taxed  by  the  state  of  New  York  in  the  one  case,  or  by 
Illinois  in  the  other.  If  it  may  lawf  nUy  be  taxed  by  these  states, 
it  may  lawf  ally  be  taxed  by  all  the  intermediate  states  —  New 
Jersey,  Ohio  and  Indiana.  And  then  we  shoald  have  back  again 
all  the  confnsion  and  competition  and  state  jealonsies  which  existed 
before  the  adoption  of  the  constitotion,  and  for  patting  an  end  to 
which  the  constitution  was  adopted. 

In  the  opinion  of  the  conrt  it  is  suggested  that  if  all  the  states 
shoald  adopt  as  equitable  a  rale  of  proportioning  the  taxes  on  the 
Pullman  Company  as  that  adopted  by  Pennsylvania  a  just  sys- 
tem of  taxation  of  the  whole  capital  stock  of  the  company  would 

be  the  result     Yes,  if !     But  Illinois  may  tax  the  company 

on  its  whole  capital  stock.  Where  would  be  the  equity  then! 
This,  however,  is  a  consideration  that  cannot  be  compared  with  the 
question  as  to  the  power  to  tax  at  all — as  to  the  relative  power  of 
the  state  and  general  governments  over  the  r^ulation  of  internal 
commerce  —  as  to  the  right  of  the  states  to  resume  those  powers 
which  have  been  vested  in  the  government  of  the  United  States. 

It  seems  to  me  that  the  real  question  in  the  present  case  is  as  to 
the  situs  of  the  cars  in  question.  They  are  used  in  interstate 
commerce,  between  Pennsylvania,  New  York  and  the  western 
states.  Their  legal  situs  no  more  depends  on  the  states  or  places 
where  they  are  carried  in  the  course  of  their  operations  than  would 
that  of  any  steamboats  employed  by  the  Pennsylvania  Bailroad 
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Company  to  carry  passengers  on  the  Ohio  or  MiesiBsippL  If  sach 
steamboats  belonged  to  a  company  located  at  Chicago,  and  were 
changed  from  time  to  time,  as  their  condition  as  to  repairs  and 
the  conYenience  of  the  owners  might  render  necessary,  is  it  possi- 
ble that  the  states  in  which  they  are  rnnning  and  landing  in  the 
exercise  of  interstate  commerce  could  snbject  them  to  taxation  ? 
Ko  one,  I  think,  would  contend  this.  It  seems  to  me  that  the 
cars  in  question  belonging  to  the  Pullman  Gar  Company  are  in 
precisely  the  same  category. 

The  case  of  Telegraph  Co.  y.  Attorney-General,  125  U.  S.  530^ 
8  Sup.  Ct.  Bep'r,  961,  is  entirely  different  from  the  present.  In 
that  case  there  was  no  question  as  to  the  sUus  of  the  property 
taxed.  It  was  situated  within  the  state,  consisting  of  poles,  and 
wires,  and  offices,  and  a  general  plant  for  telegraphic  purposes. 
The  property  belonged  in  Massachusetts,  and  was  consequently 
taxable  there.  There  was  a  phase  of  that  case  which  led  some  of 
the  justices  of  the  court  to  doubt  as  to  the  proper  decision  to  be 
made.  The  difficulty  was  this :  The  tax  was,  in  terms,  made 
upon  a  certain  proportional  part  of  the  capital  stock  of  the  com- 
pany. That  proportion  was  regulated  by  the  number  of  miles  of 
telegraph  within  the  state  as  compared  with  the  number  of  miles 
of  telegraph  belonging  to  the  company  in  the  whole  country.  It 
was  objected  that  the  property  of  the  company  situated  in  Massa- 
chusietts  had  no  necessary  relation  to  the  said  proportion  of  the 
capital  stock,  because  the  aggregate  Yalue  of  the  stock  might  depend 
on  property,  franchises  and  amount  of  business  outside  of  Massa- 
chusetts, largely  out  of  proportion  to  the  miles  of  telegraph  lines 
outside  of  that  state.  But  the  difficulty  of  getting  at  the  true 
Yalue  of  the  property  within  the  state,  and  of  adopting  any  other 
rule  for  ascertaining  it,  as  well  as  the  failure  of  the  company  to 
show  that  the  rule  adopted  produced  any  unfair  results,  finally 
induced  an  acquiescence  in  the  decision,  but  expressly  on  the 
grounds  that,  though  the  tax  was  nominally  on  the  shares  of  the 
capital  stock  of  the  company,  it  was  in  effect  a  tax  upon  the  prop- 
erty owned  and  used  by  it  in  Massachusetts,  the  proportional 
length  of  the  lines  in  that  state  to  their  entire  length  throughout 
the  whole  country  being  merely  used  as  the  basis  for  ascertaining 
the  value  of  that  property.  The  same  difficulty  as  to  the  method  of 
determining  value  exists  in  the  present  case  which  existed  in  that ; 
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bat  the  more  seriouB  difficnltj  lies  in  the  qaestion  of  the  sutu  of 
the  property,  and  the  consequent  jurisdiction  of  the  state  of  Penn- 
sylvania to  tax  it.  It  is  not  fast  property.  It  does  not  consist  of 
real  estate.  It  does  not  attach  itself  to  the  land.  It  is  movable^ 
and  engaged  in  interstate  commerce,  not  in  Penusylvania  alone, 
but  in  that  and  other  states  ;  and  the  question  is,  how  can  such 
property  be  taxed  by  a  state  to  which  it  does  not  belong  ?  It  is 
indirectly  but  virtually  taxing  the  passengers  —  many  of  them 
carried  from  New  York  to  Chicago,  or  from  Chicago  to  New 
York,  and  most  of  them  from  one  state  to  another.  It  is  clearly 
a  burden  on  interstate  commerce.  The  opinion  of  the  court  is 
based  on  the  idea  that  the  cars  are  taxable  in  Pennsylvania  because 
a  certain  number  continuously  abide  there.  But  how  can  they  be 
said  to  abide  there  when  they  only  stop  at  Philadelphia  and  other 
stations  to  take  on  passengers  ?  And  it  is  all  the  same  whether 
they  cross  the  state  entirely,  or  run  into  or  out  of  other  states  with 
a  terminus  in  Pennsylvania.  It  is  only  by  virtue  of  such  of  its 
property  as  is  situated  in  Pennsylvania  that  the  Pullman  Company 
can  be  taxed  there.  Its  capital  stock,  as  such,  is  certainly  not 
taxable  thei-e.  In  the  case  of  Telegraph  Co.  v.  Attorney-General, 
the  tax  was  sustained  only  on  the  ground  that  it  was  a  tax  on  the 
property  in  Massachusetts.  The  idea  that  the  capital  stock,  as 
such,  could  be  taxed  was  repudiated.  The  state  can  no  more  tax 
the  capital  stock  of  a  foreign  corporation  than  it  can  tax  the  capital 
of  a  foreign  person.  Pennsylvania  cannot  tax  a  citizen  and  resi- 
dent of  New  York,  either  for  the  whole  or  any  portion  of  his 
general  property  or  capital.  It  can  only  tax  such  property  of  that 
citizen  as  may  be  located  and  have  a  situs  in  Pennsylvania.  State 
Tax  on  Foreign  Bonds,  15  Wall.  300.  And  it  is  exactly  the  same 
with  a  foreign  corporation.  Its  capital,  as  such,  is  not  taxable. 
Ferry  Co.  v.  Pennsylvania,  qua  supra.  To  hold  otherwise  would 
lead  to  the  most  oppressive  and  unjust  proceedings.  It  would  lead 
to  a  course  of  spoliation  and  reprisals  that  would  endanger  the 
harmony  of  the  Union.* 

Intentate  oommeroe. —  The  sabjeet  of  interstate  eommeroe  is  treated  at 
length  in  note  to  Norfolk  &  Western  R.  Co.  ▼.  Pennsylvania,  2  Am.  B.  R.  & 
Corp.  Rep.  6S9.  Seetioos  5,  6,  7  and  8  treat  of  the  sabjeci  of  taxation.  Bain  ▼. 
Richmond  dc  Danville  R.  Co.,  2  Am.  R.  R.  dc  Corp.  Rep.  186,  decides  that  roU. 
ing  stock  belonging  to  a  foreign  railroad  corporation  and  employed  in  inter- 

*  Reported  in  11  Sup.  Ct.  Bep'r,  876. 
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state  tnfflc  cannot  be  taxed  hj  a  state,  though  it  ma/  constantlf  have  a  large 
amount  of  such  stock  within  the  state.  See,  alao,  on  the  subject  of  inter- 
sute  oommeroe,  State  ▼.  Indiana,  etc,  R.  Co.,  1  Am.  R  R.  dc  Corp.  Rep.  1; 
LooisTille,  etc,  R.  Go.,  ▼.  Mississippi,  1  Am.  R.  R.  &  Corp.  Rep.  734.  State, 
ex  reL,  ▼.  (^dnnati,  etc.,  R.  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  100;  MoCall  ▼• 
California,  3  Am.  R.  R.  dc  Corp.  Rep.  683;  Stanley  y.  Wabash,  etc.,  R.  Co.,  3 
Am.  R.  R.  &  Corp.  Rep.  664. 


Hazbl  bt  ux.  y.  Chioago,  M.  &  St.  P.  R.  Oo. 

(Sapreme  Court  of  Iowa,  May  SO,  1801.) 

1.  Cabbibbs.  Limitiko  uabilitt.  Conflict  of  laws.  Where,  in 
another  state,  goods  are  delivered  to  a  common  carrier  for  transportation  into 
Iowa  under  a  contract  limiting  its  liability,  valid  where  made,  but  void  under 
the  laws  of  Iowa,  the  contract  is  valid,  and  governs  the  liability  of  the  carrier, 
though  the  loss  occurs  in  this  state. 

3.  Under  Civil  Code  Dakota,  section  1361,  providing  that  the  obligations  of 
a  common  carrier  may  be  limited  by  special  contract,  the  carrier  may  by  special 
contract,  signed  by  the  consignor,  be  released  from  liability  except  for  negli- 
gence, and  the  liability  may  be  limited  to  $5  for  each  hundred- weight  of 
goods. 

APPEAL  from  district  court,  Woodbury  county,  George  W. 
Wakefield,  judge. 
This  is  an  action  at  law  to  recover  the  value  of  certain  house- 
hold goods,  which  it  is  claim^  the  plaintiffs  shipped  over  the 
defendant's  railroad  from  White  Lake,  in  Dakota,  to  Sioux  City, 
in  this  state.  It  is  averred  in  the  petition  that  the  defendant 
failed  to  deliver  said  goods  to  the  plaintiffs  at  Sioux  City,  and  that 
they  were  lost.  The  defendant  denied  the  allegations  of  the  pe- 
tition, and  claimed  that  the  property  was  delivered  to  the  plaintiff 
at  Sioux  City,  and  that  the  plaintiffs  entered  into  a  written  con- 
tract with  the  defendant,  through  its  agent  at  White  Lake,  by 
which,  in  consideration  of  reduced  freight  charges,  the  plaintiffs 
agreed  that  in  case  of  loss  or  damage  while  the  goods  were  in 
possession  of  the  defendant  the  amount  to  be  paid  by  the  defend- 
ant  should  not  exceed  $5  per  hundred  pounds.  There  was  a  trial 
by  jury,  which  resulted  in  a  verdict  and  judgment  for  the  plaintiffs 
in  the  sum  of  $304.     Defendant  appeals. 

O.  J.  Taylor  for  appellant.     Roberta  (b  Roberts  for  appellees. 


U^  Haxzl  t.  CsirAM,  IL  4  n.  P.  S.  Oa. 


Ef/TMEoaLf  J.  Tbe  r»ii  v-se  Kiipped  ir  ize  suae  of  Mol 
G.  Hjtti  or  Mrsw  Georze  HjtxeL  T^^^ne  Si  a  ajr.f:.,'^  in  die  cvv 
dcnee  a*  to  w^^eczi^er  iLe  >jx  ui  ;^tf&ja  wis  6e:Iiiioed  to  Ab 
par"ri'?i  at  Siiooz  Crrr,  asd  vbec^jer  true  pt'.ir-  n3  George  Hani, 
vio  penooaZr  ase&ied  to  tbe  ^pc2e!ii.  sz^^al  the  nmr  '^His. 
G.  E^zd  ^  to  die  alleged  coEiinct  Mrr.:^,^  the  ILibCi?  of  the  de- 
feo'iant  ae  earrier  of  the  p»dsi.  These  dispasal  facts  demand 
DO  f  snijer  ecr:isderat>:ia  than  u>  aaj  ifaaft  thej  were  for  tiie  joiy 
to  decennlney  and  we  £Dd  zio  leagon  for  diat;srbii!^  the  Terdicc,  ao 
far  aa  tbeae  qpeB^'jQ&  are  inToIred. 

The  ocIt  real  qTiesti'Xi  in  tbe  cane  artjea  opon  the  cocstruction 
of  the  le^  effect  of  the  alleged  cootnct  Kmfting  the  liibilitj  of 
the  defendant  aa  a  eommon  carrier.  It  is  not  di^wted  that  the 
box  of  goods  in  qoestion  wns  transported  from  White  Lake  to 
SkfOX  C5tT,  and  that,  if  it  was  l«3st,  the  Ices  oecGrred  after  the 
prijpertj  was  braa^ht  into  this  state ;  and  no  question  is  made  as 
to  whether  the  defendant  is  liable  as  a  cooinKKi  carrier  or  as  the 
keeper  of  a  warehoose.  Tae  learned  district  jadge  was  of  die 
opinion  that,  while  the  ontract  liminng  the  liabilirr  mighc  be 
▼alid  in  Dakota,  jet,  as  the  contract  of  shipment  was  to  be  p^utlj 
performed  in  this  state,  the  contract  limiting  liabilitr  is  oontnry 
to  section  130S  of  the  Code,  which  in  effect  declares snch  contract 
to  be  Toid,  and  that  the  courts  of  this  state  will  not  gire  extra  ter- 
ritorial effect  to  sach  an  act  of  a  sister  state.  The  offo-  to  intro- 
dace  said  contract  in  evidence  was  orerraled,  and  it  was  ignored 
in  the  instmctions  to  the  jury.  It  was  held  in  McDanid  r.  Bail- 
waj  Co^  24  Iowa,  412,  that  where  a  railway  company  nnd^took 
to  transport  a  certain  lot  of  cattle  from  Clinton,  in  this  state,  and 
deliTer  them  in  Chicago,  the  contract,  being  entire  and  partly  to 
be  performed  in  this  state,  most  be  governed  by  omr  law  aa  to  its 
▼aliditj  and  interpretation,  and  that  a  restriction  as  to  liability  by 
the  company,  although  valid  under  the  law  of  Illinois,  was  invalid 
in  this  state,  and  tbe  carrier  was  liable  the  same  as  if  no  soch  stipr 
nlation  had  been  inserted  therein. 

In  Talbott  v.  Transportation  Co.,  41  Iowa,  247,  a  contract  fcK' 
the  transportation  of  certain  goods  from  Hartford,  Conn.,  to  Des 
Moines,  in  this  state,  contained  exemptions  from  liability  for  loGS 
by  tire.  The  goods  were  destroyed  by  fire  while  in  transit  at 
Chicago,  HI.    It  was  held  that,  as  the  exceptions  were  valid  in 
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the  Btate  where  the  contract  was  made,  and  valid  in  the  state  of 
Illinois,  where  the  loss  occnrred,  the  contract  was  valid,  and  there 
conld  be  no  recovery  for  the  loss.  The  question  as  to  the  validity 
of  the  contract  if  the  loss  had  occnrred  in  this  state  was  not  de- 
termined. Applying  the  rule  of  the  case  last  cited,  if  the  goods 
in  controversy  had  been  lost  while  in  the  possession  of  the  defend- 
ant in  Dakota  the  liability  would  be  limited  as  provided  in  the 
contract.  It  is  claimed  by  counsel  for  appellees  that  the  con- 
tract is  void  even  under  the  laws  then  in  force  in  the  territory  of 
Dakota.  Dakota  was  a  territory  at  the  time  the  shipment  of 
the  goods  was  made.  The  answer  of  the  defendant  sets  forth 
the  following  as  the  law  of  the  territory  at  that  time  in  force : 
^^  Section  1261.  The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice,  but  may  be  limited  by  special  contract.'^ 
^^  Section  1263.  A  passenger,  consignor  or  consignee,  by  accept- 
ing a  ticket,  bill  of  lading  or  written  contract  for  carriage,- with 
a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the  time, 
place  and  manner  of  delivery,  therein  stated.  But  his  assent  to 
any  other  modification  of  the  carrier's  rights  or  obligations  con. 
tained  in  such  instruments  can  only  be  manifested  by  his  signa- 
ture to  the  same^"  It  is  claimed  in  behalf  of  the  plaintiffs  that 
the  contract  restricting  the  liabilityof  the  defendant  is  not  author- 
ized by  the  above  provisions  of  the  law  of  Dakota.  This  position 
is  not  well  taken.  The  statute  expressly  authorized  the  making 
of  a  special  contract,  limiting  the  obligations  of  a  common  carrier. 
The  contract  in  question  limits  the  liability  to  $5  per  hundred 
pounds,  and  the  liability  is  to  attach  only  for  loss  wliich  occurs 
by  the  gross  negligence  of  the  defendant.  It  is  claimed  that  under 
the  rule  announced  in  Hartwell  v.  Railway  Co.,  41  N.  W.  Rep'r, 
732  (decided  by  the  supreme  court  of  Dakota),  the  statute  in 
question  is  held  not  to  be  different  from  the  common  law ;  but 
this  is  a  mistake.  All  that  is  deterniined  in  that  case  is  that  under 
the  sections  of  the  statute  above  cited  a  condition  in  a  bill  of  lad- 
ing that  the  carrier  would  not  be  liable  for  any  loss  or  damage 
unless  claim  was  made  therefor  within  a '  certain  time  was  not 
binding  upon  the  shipper,  because  the  contract  restricting  the  time 
of  bringing  suit  was  not  signed  by  him.  In  the  case  at  bar  the 
contract  purported  to  be  signed  by  the  shipper,  and  there  was  a 
strong  conflict  in  the  evidence  as  to  whether  the  signature  was 
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genaine.  There  is,  therefore,  no  other  groand  npon  which  the  ez- 
dndon  of  the  contract  from  the  consideration  of  the  jnry  can  be 
sustained,  except  that  upon  which  it  was  placed  by  the  district 
court.  In  our  opinion  it  cannot  be  upheld  on  that  ground. 
It  is  a  fundamental  rule,  and  one  of  almost  universal  appli- 
cation, that  in  case  of  a  conflict  of  laws  concerning  a  private  con- 
tract the  law  of  the  place  where  the  contract  is  made,  and  not 
where  the  action  is  brought,  is  to  be  considered  in  expounding  and 
enforcing  the  contract,  nuless  it  is  shown  by  the  contract,  or  fairly 
inferable  therefrom,  that  the  parties  intended  that  the  law  of 
another  state  or  country  should  control  their  rights.  In  this  case 
the  parties  contracted  nnder  the  laws  of  Dakota,  and  the  fact  that 
such  a  contract  is  void  in  this  state  shows  that  it  was  intended  that 
our  law  should  not  have  any  application  to  their  contract. 

The  question  as  to  the  validity  of  such  contracts  where  part 
performance  is  contemplated  in  a  state  or  county  where  the  law, 
statute  or  the  decisions  of  the  court  are  in  conflict  with  the  law 
of  the  place  where  the  contract  was  made,  has  recently  been  ex- 
haustively examined  and  discussed  by  the  supreme  court  of  the 
United  State:>  in  the  case  of  Liverpool  &  6.  W.  Steam  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  458  ;  9  Sup.  Ct.  Rep'r,  469.  After  a 
thorough  consideration  of  adjudged  cases  the  court  announces  its 
conclusion  in  the  following  language :  ^'  This  review  of  the  prin- 
cipal eases  demonstrates  that,  according  to  the  great  preponder- 
ance, if  not  the  uniform  concurrence,  of  authority  the  general 
rule  that  the  nature,  the  obligation,  and  the  interpretation  of  a 
contract  are  to  be  governed  by  the  law  of  the  place  where  it  was 
made,  unless  the  parties  at  the  time  of  making  it  have  some  other 
law  in  view,  requires  a  contract  of  affreightment  made  in  one 
country  between  citizens  or  residents  thereof,  and  the  perform- 
ance of  which  begins  there,  to  be  governed  by  the  law  of  that 
county,  unless  the  parties  when  entering  into  the  contract  clearly 
manifest  a  mutual  intention  that  it  shall  be  governed  by  the  law 
of  some  other  country."  We  need  not  cite  other  cases  in  support 
of  the  rule  above  announced.  Many  of  them  will  be  found  in  9 
American  and  English  Encydopeedia  of  Law,  page  834.  A  num- 
ber of  these  cases  are  plainly  in  point  on  the  question  under 
consideration.  See,  also,  Hutch.  Carr.,  p.  108.  Further  elab- 
oration or  discussion  appears  to  ns  to  be  unnecessary.     Our 
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conclusion  is  that  the  oonrt  should  have  snbmitted  the  contract 
in  question  to  the  juiy,  with  instrnctions-  that  if  thej  found  that 
the  name  "  Mrs.  G.  Hazel "  was  properly  signed  by  George  Hazel 
the  plaintiffs  were  bound  thereby.     Reversed.^ 

1.  Oommon  oanrien — limiting  liability. —  In  the  foUowing  ca^ee  it  is  bold 
that  a  oommon  carrier  cannot  limit  his  liability  for  loes  or  damage  to  goods  by 
reason  of  his  own  negligence.  Georgia  Pac.  B.  Co.  v.  Haghart,  90  Ala.  86  ; 
8  So.  Rep'r,  63  ;  Boehl  ▼.  Chicago,  etc,  R.  Co.,  44 Minn.  191  ;  46  N.  W.  Rep'r, 
888 ;  Chicago  &  N. '  W.  R.  Co.  ▼.  Chapman,  188  III.  96  ;  24  N.  E.  Rep'r» 
417.    See,  generally,  Padflc  Expreea  Co.  v.  Foley,  ante. 

2.  Titmiting  liability  as  to  amonnt.  —  Where  the  loss  was  due  to  negligence 
it  was  held  tliat  the  measure  of  damages  was  the  market  yalue  of  the  goods, 
though  the  biU  of  lading  contained  a  clause  limiting  the  carrier's  liabiUty  to 
the  amount  of  $5  for  each  hundred  pounds.  Georgia  Pac  R.  Co.  y.  Hug« 
hart,  90  Ala.  86 ;  8  So.  Rep'r,  62;  S.  P.,  Boehl  ▼.  Chicago,  etc.,  R,  Co.,  44 
Minn.  191  ;  46  N.  W.  Rep'r,  888. 

3.  t.<wiI»Ith^  UablUty  of  oonnectliig  roads  as  to  eaoh  other's  nagUgsnoe.  — 
Where  a  biU  of  lading,  containing  a  clause  limiting  the  liabUity  of  each  con- 
neeting  road  to  loss  or  injury  suffered  while  the  goods  are  on  its  line,  is  ao» 
oepted  by  the  shipper,  there  is  a  legitimate  limitation  of  liability,  which  is 
binding  on  each  of  the  contracting  parties,  even  though  the  shipper  was  un- 
able to  read,  and  did  not  know  that  thep  limiting  clause  was  in  the  biU  of  lad. 
Ing.  Jonee  ▼.  Cincinnati,  etc,  R.  Co.,  89  Ala.  876 ;  8  So.  Rep'r,  61.  To  same 
•fleet,  Texas,  etc,  R.  Co.  ▼.  Adams,  78  Tex.,  872 ;  14  8.  W.  Rep'r,  666. 

4.  Umitation  as  to  time  of  presenting  claim  or  oommanning  suit.  — ^A  bUl 
of  lading  provided  that  claims  for  loss  or  damages  must  be  presented  to  the 
deliTering  line  in  thirty-six  hours  after  the  arrival  of  the  freight.  The  con- 
signee resided  a  short  distance  from  the  depot,  and  received  the  goods  Satnr* 
day  afternoon,  but  did  not  open  them  until  Monday  morning,  having  been 
sick  in  the  interval.  Held,  that  the  reasonableness  of  the  stipulation  was  a 
question  for  the  jury.  Texas,  etc,  R.  Co.  v.  Adams,  78  Tex.  872 ;  14  S.  W. 
Rep'r,  666.  In  a  contract  for  the  transportation  of  cattle,  a  common  carrier 
may  provide  that  suit  on  any  claim  thereunder  must  be  brought  within  forty 
days  after  the  damage  occurred,  and  such  a  provision  will  bar  an  action  for 
delay  commenced  seventy-aeven  days  after  the  delivery  of  the  cattle,  the 
carrier  having  notified  the  plaintiff  twenty-five  days  after  the  delivery  that  his 
claim  would  not  be  paid.  Gulf,  etc,  R.  Co.  v.  Oateword,  79  Tex.  89 ;  14  S.  W. 
Rep'r,  91& 

6.  T4mUjriion  as  to  liability  lor  delay  oansad  by  mobs,  strikes,  ato.  ^ 
Where  the  shipper  expressly  agrees  to  assume  all  risk  of  delay  caused  by  any 
mob  or  strike  or  threatened  violence  to  person  ^  property,  he  cannot  recover 
for  delay  occasioned  by  a  strike  and  violence  of  such  magnitude  as  to  require 
the  military  forces  of  the  government  to  overcome.  Gulf,  etc,  R.  Co.  v.  Gate- 
word,  79  Tex.  89;  14  S.  W.  Rep'r,  918. 

6.  Validity  of  limitation  as  affsotad  by  interstate  law.  -^  Where  cattle 

•  Reported  In  48  N.  W.  Bep>»  801 
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were  received  for  transportation  from  a  point  in  Tezaa  to  Chicago,  the  bill  of 
lading  providing  that  the  carrier  should  be  liable  only  while  the  cattle  were 
on  its  own  road.  The  route  over  that  was  whoU j  within  the  state,  and  the  de. 
lay  WIS  caused  hy  the  refusal  of  the  connecting  lines  to  receive  the  cattle  on 
account  of  a  strike  on  their  roads.  Held,  that  provisions  limiting  the  time  in 
which  suit  could  be  brought,  and  releasing  the  carrier  from  liabUitj  for  de- 
lay caused  by  strikes,  are  valid,  whether  the  contract  of  shipment  be  consid- 
ered as  interstate  or  as  one  to  be  wholly  ]>erfonned  within  the  state.  Golf, 
etc,  R.  Co.  V.  Gateword,  79  Tex.  80;  14  S.  W.  Rep'r,  918. 
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(Supreme  Oouit  of  the  United  States,  March  80, 1801.) 
1.   RaILBOAD  COMPANIES.      AOCIDENT  AT  CB0S8INGB.      WlCEBB  EEaLiaBNGB 

IB  MATTBB  OF  LAW.  The  severing  of  a  train  of  cars  in  the  night-time,  leaving 
the  rear  portion  of  them,  uncontrolled  otherwise  than  by  ordinary  brakes,  to 
make  a  running  switch  across  a  public  highway  at  grade,  without  any  warn* 
ing  that  they  are  approaching,  is  in  such  obvious  disregard  of  the  rights  of  a 
traveler  on  the  highway,  who  attempts  to  drive  across  after  the  passage  of  the 
first  section  of  the  train,  that  the  court  is  warranted  in  instructing  the  jury,  sa 
matter  of  law,  not  simply  that  such  facts  are  evidence  of  negligence,  but  that 
they  constitute  negligence. 

2.  CoNTBiBUTOBT  NBQLiGBKCB.  Inbtbuctionb.  A  finding  by  the  jury,  on 
conflicting  evidence,  that  plaintiff  was  not  guilty  of  contributory  negligence* 
will  not  be  disturbed  where  the  court  has  charged  that  it  was  plaintiff's  duty 
to  stop  a  safe  distance  from  the  track  and  look  and  listen  for  trains;  that  \t, 
after  crossing  the  first  or  second  tracks,  the  plaintiff,  by  the  exercise  of  great 
care,  could  have  discovered  the  approach  of  the  cars  on  the  third  track,  he  was 
guilty  of  carelessness  in  not  stopping  short  of  that  track;  and  that,  if  plain- 
tiff's view  was  obstructed  by  standing  cars,  he  was  guilty  of  negligence  in  not 
standing  up  in  his  carriage,  if  by  so  doing  he  could  have  seen  over  them. 

8.  Etibbncb.  Admitting  evidence  for  plaintiff  that  the  highway  in  ques» 
tion  had  existed  for  thirty  years  and  before  the  railroad  was  built,  as  it  tends 
to  show  that  defendant  was  not  ignorant  of  its  existence,  is  not  error,  even  if 
incompetent,  there  being  no  dispute  as  to  the  existence  of  the  highway. 

4.  Ettdkncb  of  plaintiff's  nbgliobncb  on  priob  occasions.  Evidence 
that  plaintiff  had  negligently  driven  over  the  crossing  two  hours  before  the  ac- 
cident is  not  admissible  to  show  negligence  on  his  part  at  the  time  of  the 
accident. 

5.  Impeaching  btidsncb.  Evidence  that  the  railroad  company's  night 
watchman  had  admitted  on  the  night  of  the  acddent  that  the  rear  section  of 
the  train  was  goloff  ^^  about  6 f teen  miles  an  hour  when  it  crossed  the  highway, 
is  admissible  to  impeach  hlR  credibility,  where,  on  his  cross-examination,  he 
has  denied  making  such  admission. 
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IN  ERROR  to  the  circait  court  of  the*  United  States  for  the 
district  of  New  Jersey. 

The  object  of  this  action  is  to  recover  damages  for  injuries,  in 
person  and  property,  alleged  to  have  been  sustained  by  the  de- 
fendant in  error  (who  was  the  plaintiff  below),  in  consequoDce  of 
the  negligent  manner  in  which  the  cars  of  the  plaintifE  in  error 
were  operated  on  the  occasion  when  snch  injuries  were  received. 
The  jury  returned  a  verdict  against  the  railroad  company  for 
$14,000.  That  amount  being  regarded  by  the  court  as  excessive, 
the  plaintiff  remitted  all  of  it  except  $7,500,  and  judgment  was 
entered  for  the  latter  sum.  • 

While  there  was  some  conflict  in  the  evidence  relating  to  certain 
matters,  the  following  facts  were  clearly  established :  The  plaintiff, 
at  the  time  of  the  injuries  in  question,  and  for  ten  years  previous 
thereto,  was  the  county  physician  of  Hudson  county,  N.  J.  In 
the  discharge  of  his  duties,  he  went  daily  from  Jersey  City  to  the 
county  farm,  on  which  were  located  a  penitentiary,  insane  asylum 
and  alms-house  belonging  to  the  county,  and  which  were  reached 
by  a  public  road  crossing  the  Boonton  branch  of  the  Delaware, 
Lackawanna  &  Western  railroad  at  Secaucus  station  in  the  vicinity 
of  the  county  farm.  That  road,  commonly  called  the  "  county 
road,"  is  bnilt  through  meadow  lands,  which  are  unoccupied, 
except  as  they  hJave  been  appropriated  and  used  for  the  purposes 
of  the  railroad  company.  There  is,  snbstantially,  no  travel  upon 
it  except  by  those  going  to  and  from  the  county  farm .  About  a 
half  dozen  wagons  or  vehicles  on  an  average  pass  over  the  crossing 
every  night.  The  road  is  from  twenty-five  to  thirty  feet  in  width, 
and  macadamized,  and  without  a  fence  upon  either  side  of  it.  At 
the  crossing  in  question  there  are  two  main  tracks  of  the  railroad, 
one  called  the  "east-bound"  and  the  other  the  "west-bound" 
track ;  and  five  other  tracks  —  two  on  the  south  side  of  tiie  east- 
bound  track,  and  three  on  the  north  side  of  the  west-bound  track. 

The  plaintiff,  on  the  13th  day  of  March,  18S6,  went  from  Jersey 
City  to  the  county  farm  over  this  county  road,  in  a  four-wheel 
buggy  or  phaeton,  having  a  top  or  hood  that  could  be  let  down  or 
raised.  He  reached  the  county  farm,  crossing  the  railroad  tracks  at 
Secaucus  station,  between  six  and  seven  o'clock,  in  the  evening  of 
that  day,  and  started  back  to  Jersey  City  about  eight  o'clock.  As 
he  approached  the  station  on  his  return,  sitting  in  his  btiggy,  with 
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the  top  up,  aud  moving  at  an  easy  gait,  he  observed,  about  fifteen 
minntes  after  eight  o^clock,'  at  a  distance  of  one  hundred  feet  or 
lees,  a  train  of  freight  cars,  drawn  bj  a  locomotive  engine,  coming 
on  the  defendant's  road  from  the  west  The  train,  jnst  before 
reaching  the  point  where  the  conntj  road  crossed  the  railroad 
tracks,  was  severed  by  the  direction  of  tho^  in  charge  of  it ;  the 
engine,  with  the  twelve  cars  next  to  it,  going  ahead  over  a  switch 
into  the  railroad  yard,  while  the  other  cirs,  twelve  in  number,  with 
a  caboose  attached  to  them,  making  what  is  called  a  ^^  ranniag 
switch,"  were  left  to  follow,  by  their  own  momentnm,  withont 
being  controlled  otherwise  than  by  ordinary  brakes.  When  the 
engine  and  cars  constituting  the  first  section  of  the  train  passed 
the  county  road  there  was  a  gap  between  the  two  sections  of  the 
severed  train,  the  rear  section  being  about  ninety  feet  behind  the 
other,  aud  passing  across  tlie  county  road  at  the  rate  of  about  ten 
miles  an  hour.  The  plaintiff  attempted  to  cross  the  railroad 
tracks  as  soon  as  the  engine  and  the  cars  attached  to  it  had  cleared 
the  county  road.  There  were  neither  gates,  lights,  nor  flagman 
at  the  crossing.  There  was  no  light  on  the  front  car  of  the  rear 
section  of  thirteen  cars  when  they  reached  the  crossing.  The 
only  light  upon  the  cars  of  that  section  when  they  reached  the 
crossing  was  in  the  caboose.  Before  reaching  the  crossing,  a 
brakeman  on  the  rear  section  had  a  lantern  that  was  placed  on 
Uie  platform  at  the  rear  end  of  the  first  car  of  that  section,  which 
platform  was,  however,  two  feet  below  the  roof  of  the  car.  This 
light  was  extinguished  by  the  wind  before  the  rear  section  of  the 
train  reached  the  crossing.  After  the  plaintiff  got  on  the  rail- 
road tracks  with  his  buggy,  but  before  reaching  the  east-bound 
main  track,  he  discovered  the  cars  constituting  the  rear  section  of 
the  train,  distant  but  a  few  feet,  coming  down  upon  him,  and  too 
close  to  be  avoided.  The  train  hit  his  buggy,  entirely  destroying 
it,  and  seriously,  if  not  permanently,  injuring  him. 

Upon  substantially  these  fac;ts,  about  which  there  could  not  be 
any  dispute,  the  court  instructed  the  jury  as  matter  of  law  that 
the  railroad  company  was  negligent  in  respect  to  its  duty  to  per- 
sons traveling  upon  the  public  road  in  question ;  and  that  the 
plaintiff  was  entitled  to  recover  dauuigcs  for  any  injuries  sustained 
by  him  as  the  result  of  snch  n^ligence,  unless  it  appeared  that 
he  contributed  to  such  injuries  by  his  own  carelessness. 
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It  is  contended  that  the  coart  erred  in  not  sabmitting  to  the 

jury  the  issue  as  to  defendant's  negligence. 

« 

e/.  D.  BedLe  for  plaintiflE  in  error.  J".  B.  Vredefnburgh  for 
defendant  in  error. 

Mr.  Justice  Hablan,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

Undoubtedly,  questions  of  negligence,  in  actions  like  the  present 
one,  are  ordinarily  for  the  jury,  under  proper  directions  as  to  the 
principles  of  law  by  which  they  should  be  controlled.  But  it  is 
well  settled  that  the  court  may  withdraw  a  case  from  them  alto- 
gether, and  direct  a  verdict  for  the  plaintiff  or  the  defendant,  as 
the  one  or  the  other  may  be  proper,  where  the  evidence  is  undis- 
puted, or  is  of  such  conclnsive  character  that  the  court,  in  the  ex- 
ercise of  sound  judicial  discretion,  would  be  compelled  to  set  aside 
a  verdict  returned  in  opposition  to  it.  Insurance  Go.  v.  Doster, 
106  TJ.  S.  30,  32;  1  Sup.  Ct.  Rep'r,  18;  Griggs  v.  Houston,  104 
U.  S.  553;  Randall  v.  Railroad  Co.,  109  U.  8.  478,  482;  3  Sup. 
Ot.  Rep'r,  322;  County  of  Anderson  v.  Real,  113  U.  8.  227,  24i; 
5  Sup.  Ct.  Rep'r,  433;  Schofield  v.  Railway  Co.,  114  TJ.  8.  615, 
618;  5  Sup.  Ct.  Rep'r,  1125.  "It  would  be  an  idle  proceeding," 
this  court  said  in  North  Penn.  Railroad  v.  Commercial  Bank,  123 
U.  S.  727, 733 ;  8  Sup.  Ct.  Rep'r,  266,  "  to  submit  the  evidence  to 
the  jury  when  they  could  only  justly  find  in  one  way."  In  the 
present  case  it  was  incumbent  on  the  plaintiff,  as  a  condition  of 
his  right  to  recover,  to  prove  that  the  defendant  was  guilty  of 
negligence,  resulting  in  his  being  injured,  and  that  issue  being  in 
his  favor,  he  was  entitled  to  a  verdict,  unless  it  appeared  that  his 
own  negligence  substantially  contributed  to  his  injury.  If  the 
evidence  was  so  conclusive  against  the  defendant  upon  the  ques- 
tion of  its  negligence  that  the  jury  could  not  reasonably  find  to 
the  contrary,  it  was  competent  for  the  court,  within  the  doctrines 
of  the  cases  above  cited,  to  so  instruct  them,  leaving  the  jury  to 
determine  the  question  of  the  plaintiff's  negligence,  in  respect  to 
which  the  evidence  was  conflicting. 

The  inquiry,  therefore,  is  whether  the  court  erred  in  holding,  as 
matte'r  of  law  under  the  evidence,  that  the  defendant  was  guilty 
of  negligence.  Upon  this  question  we  entertain  no  doubt.  While 
those  using  a  public  highway  are  under  a  duty  to  keep  out  of  the 
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wmj  of  nflriMui  cm  croemng  it,  mod  to  exereiBe  to  thjt  end  saA 
caie  as  the  eJimmrtanrpw  make  neoesBuy,  the  nulroad  company, 
ilk  moviog  can  npon  its  road,  is  bound  to  obsenre  like  care  toward 
those  who,  wliile  trarding  npon  such  hi^wmjSy  whether  on  foot 
or  in  Tehides,  are  obliged  to  pass  over  its  tnudcs.  The  right  of  a 
nulroad  company  to  the  use  of  its  tncks  f<N-  the  movement  of 
oigines  and  cars  is  no  greater  in  the  eye  of  the  \mm  than  the  right 
of  an  indiridoal  to  travel  over  a  highway  extending  across  sndi 
tracks.  The  former  is  granted  sabject  to  the  conditicm,  neeesBarily 
implied,  that  it  shall  be  so  nsed  as  not  nnreasonably  to  interfere 
with  or  abridge  the  latter.  The  obligation  io  nse  one's  jHroperty 
in  snch  a  manner  as  not  to  injnre  that  of  otha%  rests  equally  npon 
corporations  and  individuals.  The  duty  of  railroad  oompanies 
whose  tracks  cross  public  highways  at  grade  to  give  warning  to 
those  traveling  upon  them  has  been  under  consideration  in  many 
adjudged  cases.  When  the  subject  is  r^ulated  by  statute  it  may 
not  lie  difficult,  in  a  particular  case,  to  determine  wh^her  the  raO- 
road  company  has  performed  its  duty  in  that  r^ard  to  the  public 
If  there  be  no  statute  prescribing  in  what  mode  the  necessary 
warning  shall  be  given  when  a  train  of  cars  is  approaching  a  pub- 
lic highway  crossing  a  laiboad  track  at  grade,  thequestion  of  neg^ 
ligenoe  must  be  determined  by  the  special  drcumstanoes  of  each 
case.  In  some  localities,  in  thickly -settled  communities,  greater 
vigilance  and  more  safeguards  are  required  upon  the  part  of  the 
railroad  company  than  would  be  necessary  in  .other  localities. 
What  would  be  due  care  in  one  locality  might  be  n^ligence  in 
another.  A  very  high  d^ree  of  caution  and  circumspection  is 
required  under  some  dreumstances.  Without  attempting  to  for- 
mnlate  a  general  rule  applicable  in  every  case  of  injury  to  person 
or  property,  it  is  sufficient  here  to  say  that  the  severing  of  defend- 
ant's train  of  cars  in  the  night-time,  leaving  a  part  of  them,  un- 
controlled otherwise  than  by  ordinary  brakes,  to  run  across  a 
public  highway  at  grade,  without  some  warning  by  a  flagman,  or 
by  bell  or  whistle,  or  in  some  other  effective  mode,  that  they  were 
approaching,  was  in  such  obvious  disregard  of  the  rights  of  per- 
sons using  that  highway  that  the  court  was  justified  in  saying,  as 
matter  of  law,  not  simply  that  such  facts  were  evidence  of  n^li- 
gence,  but  constituted  negligence  upon  the  part  of  the  company. 
It  was  jui^tified  in  so  instructing  the  jury,  because  every  one 
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knows,  and,  therefore,  the  court  below  knew,  that  each  use  of  tho 
defendant's  tracks  wliere  they  crossed  the  county  road  unneces- 
sarily  endangered  the  safety  of  any  who  at  the  time  crossed  the^ 
railroad  tracks  while  traveling  on  that  highway.  The  county 
road  upon  which  the  plaintiff  was  traveling  was  not,  it  is  true, 
much  used  by  the  general  public ;  but  that  fact  only  affects  the 
degree' of  care  the  defendant  was  bound  to  observe,  and  does  not 
establish  a  right  to  have  its  cars  approach  the  crossing  where  the 
plaintiff  was  hurt,  and  over  which  the  public  were  entitled  to  pass, 
as  if  there  were  no  highway  there  at  all.  The  court,  in  our  judg- 
ment, did  not  err  in  holding  as  matter  of  law,  upon  the  undisputed 
facts  in  the  case,  that  the  defendant  was  guilty  of  negligence  in 
the  particulars  to  which  we  have  adverted. 

The  next  question  is  as  to  the  instructions  relating  to  the  alleged 
contributory  negligence  upon  the  part  of  the  plaintiff.  In  Rail- 
road Co.  V.  Jones,  95  TJ.  S.  439,  442,  it  was  said  that,  where  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  company,  the  plaintiff  is  entitled  to  recover;  but 
that,  where  ^^  the  plaintiff  himself  so  far  contributed  to  the  mis- 
fortune by  his  own  negligence  or  want  of  ordinary  care  and  cau- 
tion that,  but  for  such  negligence  or  want  of  care  and  caution  on 
his  part,  the  misfortune  would  not  have  happened,"  he  could  not 
recover.  So,  in  Bailroad  Co.  v.  Houston,  95  IT.  S.  697,  702,  which 
was  an  action  for  damages  against  a  railroad  company  upon  the 
ground  of  negligence,  it  was  said :  ^^  The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the  fact,  did 
not  relieve  the  deceased  from  the  necessity  of  taking  ordinary  pre- 
cautions for  her  safety.  Negligence  of  the  company's  employes 
in  those  particulars  was  no  excuse  for  negligence  on  her  part. 
She  was  bound  to  listen  and  to  look  before  attempting  to  cross  the 
railroad  track,  in  order  to  avoid  an  approaching  train,  and  not  to 
walk  carelessly  into  the  place  of  possible  danger.  Had  she  used 
her  senses  she  could  not  have  failed  both  to  hear  and  to  see  the 
train  which  was  coming.  If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  negli- 
gence, and  so  far  contributed  to  her  injuries  as  to  deprive  her  of 
any  right  to  complain  of  others."  Again,  in  Kane  v.  Railway  Co., 
128  U.  S.  91,  94 ;  9  Sup.  Ct.  Rep'r,  16,  which  was  an  action  by 
an  employe  of  a  railway  company  to  recover  damages  for  personal 
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injiirieB  all^^  to  resalt  from  its  negligaioey  this  court  sud  ''  thai 
an  employe  is  guilty  of  eontribotory  negligeDoe  which  will  de~ 
feat  his  right  to  recover  for  injaries  sastained  in  the  coarse  of  his 
employment  where  such  injmies  sabstantiallj  resalted  from 
dangers  so  obvions  and  threatening  that  a  reasonably  prudent 
man,  under  «milar  circumstances  would  have  avoided  them  if  in 
his  power  to  do  so."  See,  also.  District  of  Columbia  ▼.  Me- 
Elligott,  117  U.  S.  621,  633;  6  Sup.  Cl  Bep>,  884.  These  prin- 
ciples are  applicable  to  the  iasne  in  this  case  as  to  contributorj 
negligence. 

The  jury  were  told  that  while  it  was  the  duty  of  the  railroad 
company  to  exercise  great  care  to  warn  travelers  on  a  puUic  high- 
way of  approaching  trains,  it  was  an  equally  imperative  duty  in 
travelers  to  exercise  the  same  degree  of  care  to  avoid  and  keep  off 
the  railroad  tracks  when  trains  are  approaching  the  crossing; 
that,  if  the  plaintiff  advanced  to  and  upon  the  tracks  of  the  rail- 
road without  the  exercise  of  such  care  to  discover  the  approach  of 
trains,  or  attempted  intentionally  to  pass  in  front  of  a  train  within 
dangerous  proximity,  he  was  guilty  of  negligence;  that  when  at 
a  safe  distance  from  the  tracks,  where  the  opportunity  of  seeing 
was  best,  it  was  his  duty,  especially  in  view  of  the  dangerous 
character  of  this  crossing,  to  stop,  look  up  and  down  the  road,  and 
listen  for  trains ;  and  that,  if  he  did  not  stop,  look  and  listen,  he 
was  guilty  of  carelessness ;  that  if,  after  crossing  the  first  or  second 
track,  the  plaintiff  by  the  exercise  of  such  care,  could  have  dis- 
covered the  approach  of  the  train  which  struck  him,  he  was  guilty 
of  carelessness  in  not  discovering  it,  and  stopping  short  of  the  east- 
bound  track ;  that  the  jury  must  judge  of  the  plaintiff's  oppor- 
tunity of  seeing  whether  standing  cars  were  in  the  way,  and,  if 
they  were,  whether  he  could  have  seen  over  them  by  standing  up 
in  his  carriage ;  that  if  he  could  he  should  have  stood  up ;  that 
of  all  this  the  jury  must  judge;  and  that,  if  they  found  from  the 
evidence  that  the  plaintiff  was  guilty  of  such  n^ligence,  he  could 
not  recover.  Whatever  objections  the  plaintiff  may  have  urged 
against  these  instructions,  surely  the  defendant,  upon  the  issue  as 
to  the  plaintiff's  negligence,  was  not  prejudiced  by  what  was  thus 
said  by  the  court  to  the  jury.  The  jury  have  found  that  the 
plaintiff  was  not  guilty  of  contributory  negligence.  That  ques- 
tion was  properly  submitted  to  them  upon  all  the  evidence,  which 
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was  contradictory ;  and,  as  no  error  of  law  in  reference  thereto 
waft  committed  to  the  prejudice  of  the  defendant,  we  have  no  au- 
thority to  review  their  finding  in  that  respect.  Parsons  v.  Bed- 
ford, 8  Pet.  483,  447;  Raiboad  Oa  v.  Praloff,  100  U.  S.  24,  81. 

It  is  assigned  for  error  that  the  conrt  allowed  the  plaintifE^ 
against  the  objection  of  the  defendant,  to  prove  that  the  highway 
in  qnestion  was  established  before  the  railroad  was  constructed* 
We  do  not  presume  that  this  fact  was  at  all  important  in  the  case. 
When  the  witness  was  asked  whether  the  public  highway  was 
there  before  the  railroad,  the  court  properly  observed  that  the 
responsibility  of  the  defendant  was  not  increased  or  diminished, 
whether  the  fact  was  one  way  or  the  other.  But  it  permitted  the 
witness  to  be  asked  whether  the  county  road  was  an  old  and  well- 
established  highway.  The  question  was  then  changed  ^nto  an  in- 
quiry simply  as  to  how  long  that  highway  had  been  established. 
The  witness  answered  that  he  went  over  it  in  1857.  The  object 
of  this  proof  was,  as  we  suppose,  to  show  that  the  defendant  could 
not  be  ignorant  of  the  fact  that  at  the  crossing  in  question  there 
was  a  public  highway.  In  that  view  the  evidence,  though  not 
important,  was  not  incompetent.  There  was  no  dispute  as  to  the 
existence  of  the  county  road  as  a  public  highway,  and  what  the 
witness  said,  even  if  incompetent  as  evidence,  could  not  possibly 
have  affected  the  result. 

Another  error  assigned  is  the  refusal  of  the  court  to  allow  proof 
by  the  defendant  of  the  fact  that  the  manner  in  which  the  plain 
tiff  crossed  the  railroad  tracks  between  six  and  seven  o'clock  in  the 
evening,  on  his  way  from  Jersey  City  to  the  county  farm,  showed 
negligence  upon  his  part.  Plainly,  this  evidence  was  irrelevant. 
It  did  not  in  any  wise  illustrate  the  issue  as  to  whether  the  de- 
fendant was  guilty  of  negligence,  or  whether  the  plaintiff  was 
guilty  of  contributory  negligence  two  hours  later  in  the  evening, 
when  the  plaintiff,  returning  from  the  county  farm,  attempted  to 
cross  the  railroad  tracks. 

At  the  trial  below  the  plaintiff  recalled  a  witness,  Stewart,  in 
rebuttal,  and  was  permitted,  against  the  objection  of  the  defend- 
ant, to  propound  this  question :  ^'  Did  Mr.  O'Brien  tell  you  that 
night  what  speed,  in  his  judgment,  the  train  that  hit  the  doctor 
was  moving  at  the  time  it  hit  him  ? "  The  answer  was :  ^'  Yes ; 

he  said  about  sixteen  miles  an  hour,  positively."    The  action  of 
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the  court  in  pennitting  this  question  and  answer  is  assigned  for 
error.  O'Brien  was  the  defendant's  night  jardmaster  at  the  sta- 
tion, and  had  testified  in  chief  for  defendant  that  the  r^ar  section 
of  the  train,  when  it  crossed  the  county  road,  was  going  about  ten 
miles  an  hour.  He  denied,  upon  cross-examination,  that  he  said 
to  Stewart,  the  night  of  the  accident,'  that  the  rear  section  of  the 
train  was  moving  at  the  rate  of  fifteen  miles  an  hour,  or  that  he 
used  words  to  that  effect.  The  object  of  the  evidence  to  which 
the  defendant  objected  was  to  impeach  the  credibility  of  O'Brien. 
It  was  competent  for  that  purpose ;  but,  if  it  was  not,  the  a4mis- 
sion  of  it  is  not  ground  for  reversal.  Whether  the  train,  when 
it  struck  the  plaintiff's  buggy,  was  going  at  the  rate  of  ten  or  six* 
teen  miles  an  hour,  the  court  rightly  held  the  defendant  guilty  of 
n^ligenc^  leaving  to  the  jnry  to  determine  upon  the  evidence 
the  question  of  plaintiff's  contribntory  negligence. 

We  perceive  no  error  in  the  judgment,  and  it  is  affirmed.''^ 

ACCIDENTS  AT  RAILROAD  CROSSINGS. 

1.  AcddenU  at  raUroad  orossiiigB  —  oontribotorv  negUgenoe  —  when  it 
win  not  prevent  a  reooverv. —  Where  the  injarj  to  plaintiff  is  willfolly  in- 
flicted or  is  brought  about  by  such  g^ss  negligence  on  the  part  of  the  railroad 
oompanj  as  to  amount  to  a  reckless  disregard  of  human  life  it  is  held  that  the 
plaintiff  can  recover  notwithstanding  he  has  been  ((uiltj  of  oontribntory  negli- 
gence. Georgia  Pao.  Rj.  Co.  ▼.  0*Shields,  90  Ga.  29  ;  8  So.  Rep'r,  248  ;  Hile  ▼. 
Mo.  Pac.  Ry.  Co.,  101  Mo.  36 ;  13  S.  W.  Rep'r,  946  ;  Hanlan  v.  Mo.  Pac.  Ry. 
Co.,  104  Mo.  881 ;  16  S.  W.  Rep'r,  283.  But  mere  gross  negligence  on  the 
part  of  the  company  is  not  sufficient  to  justify  a  reoovery.  Rowan  ▼•  New 
York,  etc.,  R.  Co.,  59  Conn.  364 ;  21  Atl.  Rep'r,  1087. 

2.  Attempting  to  pass  when  safety-gates  down. —  Plaintiffs  intestate  at- 
tempted to  cross  defendant's  road  on  a  street  across  which  there  were  four 
tracks.  Two  trains  were  approaching  at  the  time,  and  in  avoiding  one  he  was 
killed  by  the  other.  The  safety -gates  were  down  when  he  attempted  to  cross, 
and  he  knew  that  their  being  down  signified  that  trains  were  passing.  Held, 
that  plaintiff  should  be  nonsuited.  Cherry  ▼.  Philadelphia,  etc,  R  Co.,  140 
Penn.  St.  19  ;  21  Atl.  Rep'r,  242. 

3.  Attempting  to  pass  between  cars  of  standing  train. —  A  person  who  at- 
tempts to  cross  a  street  which  is  obstructed  by  a  train  of  cars,  by  stepping  on 
the  coupling-pins,  and  climbing  across,  without  looking  to  see  if  there  Is  an 
engine  attached,  is  guilty  of  such  contributory  negligence  as  will  preyent  his 
recovery  from  the  railroad  company  for  injurieis  sustained  by  the  sudden  start- 
ingof  the  train.  Hudson  v.  Wabash,  etc.,  R.  Co.,  101  Mo.  13;  14  S.  W.  Rep'r,  15. 
See,  also,  Gurley  ▼.  Mo.  Pac.  R.  Co.,  104  Mo.  211 ;  16  S.  W.  Rep'r,  11. 
Plaintiff  cannot  be  relieved  in  such  case  from  the  effects  of  his  negligence  by 

•  Reported  in  11  Bup.  Ct.  BepY,  660. 
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the  fact  that  then  was  an  ordinance  prohibiting  railroad  oompaniea  from  ob- 
fltrnctingfltreeta  with  their  cam.  Hadaon  y.  Wabaah,  etc,  B.  Co.,  101  Mow 
18  ;  14  S.  W.  Rep'r,  15. 

4.  Oroiaing  in  front  of  approaching  train — miatalring  speed  of  same.— 
Deceased  was  postmaster  and  express  agent  at  a  station  on  defendant's  railroad 
He  was  killed  by  an  engine  running  ahead  of  the  express  train,  and  on  the 
same  schedole,  at  about  thirty  miles  an  hoar.  At  that  point  all  persons  hav* 
ing  business  with  trains  were  obliged  to  cross  the  track  in  front  of  thenu  The 
▼lew  of  the  track  was  obstructed.  Deceased,  supposing  that  the  train  which 
struck  him  was  the  regular  train,  and  would  stop,  attempted  to  cross  the 
track.  Deceased  was  a  prudent  man,  and  the  engineer  was  very  reckless. 
Held,  that  a  verdict  for  $15,000  would  not  be  disturbed.  Chesapeake,  etc.,  R. 
Co.  ▼.  Hendricks,  88  Tenn.  710;  18  8.  W.  Rep'r,  696. 

6.  View  obsonred  — mistaking  signals. —  Plaintiff's  intestate  was  killed  by 
a  train  while  driving  across  defendant's  track  at  the  public  crossing.  There 
were  six  tracks,  and  the  intestate  drove  his  team,  which  was  gentle,  and  under 
his  control,  at  a  walk  upon  the  crossing  without  perceiving  any  apj^roaching 
train,  though  he  looked  and  listened,  the  view  being  obscured  by  cars  and 
buildings.  While  he  was  crossing,  some  men  signaled  him  to  stop,  but  he, 
misunderstanding  the  signal,  started  his  team  at  a  trot.  They  became  unman- 
ageable on  seeing  the  approaching  train,  and  he  was  run  over  and  killed. 
Held,  that  the  question  of  contributory  negligence  was  for  the  Jury.  Balti- 
more, etc,  B.  Co.  v.  Walbom,  127  Ind.  142;  26  N.  £.  Bep'r,  207. 
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(Supreme  Court  of  Vermont,  April  14, 1801.) 
1.   AOCIDBNT  mSUBANCB.      INJURY  WHILE  VIOLATING  LAW.      WALKING  OB 

HUNTING  ON  SUNDAY.  A  person  who  walks  from  one  town  to  another  on 
Sunday,  for  the  purpose  of  hunting,  violates  the  Bevised  Laws  of  Vermont, 
sectionB  4315,  4316,  which  forbid  hunting  on  Sunday,  or  traveling  on  Sunday, 
except  from  necessity  or  charity;  and  an  injury  occasioned  by  his  slipping  on 
frozen  ground,  while  returning  home  from  hunting  on  Sunday,  is  not  covered 
by  an  insurance  policy,  exempting  the  company  from  liability  where  a  "  viola- 
tion of  law"  is  the  act,  cause  or  condition,  *'  wholly  or  partly,  directly  or  in- 
directly," producing  the  injury,  or  where  the  injury  is  **  effected  by  any  such 
act,  cause  or  condition,  or  under  its  influence. 

EXCEPTIONS  from  Chittenden  county  court,  Peck,  judge. 
Assumpsit  by  Joseph  Duran  against  the  Standard  Life  and 
Accident  Insurance  Company  on  two  policies  of  accident  insar- 
ance.  There  was  judgment  for  plaintiff,  and  defendant  excepts. 
Beversed. 

W.  Z,  Bitmap  and  J.  J.  bright  for  plaintiff.    Seneca  So- 
eeUon  and  Z.  F.  Engleshy  for  defendant. 
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Thohpsok,  J.  This  is  an  action  of  (usumpHt  on  two  policies 
issued  by  defendant  to  plaintiff  insaring  him  against  Aoddental 
injuries.  If  the  plaintiff  has  anj  ground  of  recovery,  it  rests 
wholly  on  these  contracts  of  indemnity.  A  contract  of  insurance 
is  to  be  construed  according  to  its  terms  and  the  evident  intent  of 
the  parties  as  gathered  from  the  language  used.  All  conditions 
involving  forfeitures,  as  well  as  all  exemptions,  are  to  be  construed 
strictly  against  the  insurer,  and  most  favorably  for  the  insured* 
Yet  the  language  of  the  contract  is  to  be  construed  as  a  whole, 
is  to  receive  a  reasonable  interpretation,  and  the  risk  is  not  to  be 
extended  beyond  what  is  fairly  witbin  the  terras  of  the  policy. 
May  Ins.  (2d  ed.),  §§  172,  175;  Brink  v.  Insurance  0o.,49  Yt. 
442 ;  Mosley  v.  Insurance  Co.,  55  Yt.  142 ;  Darrow  v.  Society, 
116  N.  T.  587  ;  22  N.  E.  Rep'r,  1093 ;  Mutual  Assur.  Soc  v. 
ScottiBh  Union  &  Nat.  Ins.  Co.,  84  Ya.  116  ;'4  S.  E.  Rep'r,  178, 
Each  policy  contains  the  following  clause :  '^  This  insurance  does 
not  cover  *  *  *  injury  resulting  wholly  or  partly,  directly 
or  indirectly,  from  any  of  the  following  acts,  causes  or  condi- 
tions, or  when  effected  by  any  such  act,  cause  or  condition,  or 
under  its  influence."  Then  follows  an  enumeration  of  such  acts, 
causes  or  conditions,  among  which  is  "  violation  of  law  "  by  the 
insured. 

The  injury  for  which  plaintiff  seeks  to  recover  is  an  injury  to 
his  knee  sustained  by  him  on  Sunday,  January  20,  1889.  The 
plaintiff  and  a  companion,  about  nine  o'clock  in  the  forenoon  of  that 
day,  took  guns  and  ammunition,  and  set  out  from  Burlington  on 
foot  for  Cplchester  on  a  hunting  expedition.  *  They  traveled  on 
the  highway  six  or  seven  miles,  and  then  took  dinner  with  a  Mn 
Coates.  After  dinner  they  engaged  in  hunting  with  Coates,  who 
went  with  tbem  as  far  as  a  Mr.  Thayer's,  where  they  stopped  a 
short  time.  Here  Coates  left  them,  and  the  plaintiff  and  his 
companion  started  for  home  through  a  field,  and,  while  crossing 
frozen  plowed  ground  in  the  field  to  get  to  the  highway,  the 
plaintiff's  foot  slipped  upon  the  frozen  plowed  ground,  and  his 
knee  was  injured.  At  the  time  of  slipping  he  was  carrying  his 
gun.  The  accident  occurred  between  two  and  three  o'clock  in 
tlie  afternoon. 

The  defendant  contends  that  the  facts  of  the  case  bring  it 
within  the  provisions  of  the  policy  in  respect  to  violations  of  law. 
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and  that,  therefore,  the  plaintifi  cannot  recover.  RevLaed 
Laws,  section  4315,  prohibits  traveling  oo  Sunday,  except  from 
necessity  or  charity,  or  visiting  from  house  to  house  except 
from  motives  of  humanity  or  charity,  or  for  moral  or  re- 
ligious edification.  Revised  Laws,  section  4316,  prohibits  hunt- 
ing, shooting,  pursuing,  taking  or  killing  wild  game,  or 
other  birds,  or  animals,  on  Sunday.  A  person  violating  the 
provisions  of  either  of  these  sections  is  to  be  fined.  At  the  time 
of  the  accident,  the  plaintifE  was  engaged  in  hunting.  He  had 
his  gun  with  him,  and  was  ready  to  shoot  any  game  he  might  see 
whether  in  the  field  or  on  the  highway  on  his  way  home.  He 
started  out  to  secure  game  wherever  he  might  find  it,  and  it  does 
not  appear  that  at  the  time  of  the  accident  he  had  abandoned  this, 
purpose.  In  hunting  he  was  violating  the  law  of  this  state.  The 
traveling  of  the  plaintiff  was  as  much  a  part  of  his  act  of  hunting 
as  carrying  hie  gun  and  ammunition,  or  shooting  or  capturing 
game  when  the  opportunity  occurred  in  the  course  of  the  hunt. 
Without  walking  the  plaintiff  could  not  have  engaged  in  his  hunt 
Thus  the  accident  was  caused  directly  by  plaintiff's  violation  of 
the  law  in  hunting.  The  effect  of  the  violation  of  the  Sunday 
law  upon  a  person's  right  to  recover  for  injuries  received  in  the 
course  of  such  violation  has  generally  arisen  in  cases  in  which  the 
defendant  sought  to  escape  responsibility  for  his  own  tort  to  a 
traveler  or  laborer. 

On  this  question  the  decisions  have  not  been  uniform.  Some 
courts  have  held  that  the  immediate  cause  of  the  injury  was  the 
travel  or  labor  on  Sunday,  and  that  the  plaintiff  could  not  recover. 
Of  this  class  of  cases  are  Day  v.  Railway  Co.,  135  Mass.  113 ; 
Cratty  v.  City  of  Bangor,  57  Me.  423.  Other  able  courts  have 
held  that  a  Sunday  traveler  or  laborer,  injured  by  the  wrongful 
act  or  neglect  of  another,  mi^^ht  recover  upon  the  ground  that  the 
violation  of  the  Sunday  law  by  the  injured  party  is  in  the  nature 
of  a  condition,  rather  than  an  immediate  cause  of  the  injury.  To 
this  effect  are  Baldwin  v.  Barnev,  12  R.  I.  392 ;  Platz  v.  City 
of  Cohoes,  89  N.  Y.  219 ;  Sutton  v.  Town  of  Wauwatosa,  29 
Wis.  21.  In  Johnson  v.  Irasbnrgh,  47  Vt.  28,  the  court  avoided 
the  line  of  reasoning  adopted  in  each  of  these  classes  of  cases,  by 
holding  that  a  town  was  not  bound  to  maintain  a  safe  and  suffi- 
cient highway  for  unlawful  travel  on  Sunday  or  any  other  day, 
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and  that  a  person  nsing  the  highway  in  violation  of  the  Sunday 
law  was  there  at  his  own  risk,  there  being  no  duty  or  liability  on 
the  part  of  the  town  in  respect  to  the  highway  except  that  im- 
posed by  statute.  The  plaintiffs  right  of  recoveiy  rests  in  con- 
traoty  and  not  in  tort.  Ko  act  or  neglect  of  the  defendant  caused 
or  contributed  to  the  plaintifiTs  injury.  Were  the  reasoning  in 
Baldwin  v.  Barney,  supra,  to  be  adopted,  it  would  not  avail  the 
plaintiff,  for,  if  being  engaged  in  the  unlawful  expedition  was  not 
the  immediate  cause  of  his  injury,  it  was  certainly  the  condition 
causing  it.  The  provision  quoted  from  the  policy  excluded  lia- 
bility from  any  injury  of  which  a  violation  of  the  law  was  the 
cause  or  condition  producing  it.  It  also  expressly  provides  ex- 
emption from  liability  where  violation  of  law  is  either  the  proxi- 
mate or  remote  cause  or  condition  pipducing  the  injury.  In 
short,  it  is  so  drawn  as  to  exempt  from  liability  under  the  reason- 
ing and  the  holding  of  the  courts  in  both  classes  of  cases  cited. 

The  plaintiff  contends  in  argument  that  he  was  not  engaged  in 
hunting  at  the  time  he  received  the  injury,  but  was  walking  home 
after  he  had  been  visiting.  Were  this  claim  conceded,  we  do  not 
see  how  it  gives  plaintiff  any  better  ground  for  recovery.  He 
was  not  out  simply  for  open  air  and  gentle  exercise,  without  any 
object  of  business  or  pleasure,  as  in  Hamilton  v.  City  of  Boston, 
14  Allen,  475,  but  was  traveling  several  miles  and  from  town  to 
town,  on  this  theory,  to  make  a  visit  for  pleasure.  In  Cratty  v. 
City  of  Bangor,  supra,  the  plaintiff  was  traveling  on  foot  on 
Sunday  with  other  persons  to  make  a  visit  of  pleasure  to  a  friend, 
and  it  was  held  that  he  was  traveling  in  violation  of  a  statute 
prohibiting  traveling  on  Sunday,  unless  for  charity  or  necessity. 
The  court  further  says  that  ''no  distinction  is  made  between 
those  who  travel  within  town  and  those  who  travel  from  town  to 
town."  In  going  from  Burlington  to  Colchester  and  back,  a  dis- 
tance of  twelve  or  fourteen  miles,  to  visit  Coatee  for  pleasure,  or 
to  hunt,  the  plaintiff  was  clearly  violating  the  provisions  of  Re- 
vised Laws,  section  4315,  prohibiting  traveling  on  Sunday.  Every 
step  he  took  in  making  that  trip  was  in  and  of  itself  a  violation 
of  law.  In  taking  one  of  those  steps  be  slipped  and  was  injured. 
We  think  it  would  savor  too  strongly  of  hair-splitting  refinement 
to  hold  that  the  injury  was  not  directly  caused  by  the  violation 
of  the  law  in  traveling.     But,  in  this  view  of  the  case,  the  exoep* 
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tioD  in  the  policy  exempts  the  defendant  from  liabilitj,  whether 
the  traveling  is  held  to  be  the  caase  or  only  a  condition  producing 
injury,  or  influencing  it,  directly  or  indirectly.  The  liability  to 
accident  must  be  greatly  enhanced  in  the  case  of  a  person  who, 
like  the  plaintiff,  engages  in  hunting  or  traveling  about  the  coun- 
try on  Sunday,  in  open  violation  of  law,  as  compared  with  one 
who  observes  the  law.  The  defendant  has  a  right  to  say  that  it 
would  not  assume  such  increased  risk.  The  defendant  not  having 
contracted  to  indemnify  tl)e  plaintiff  for  the  injury  which  he  re- 
ceived, he  cannot  recover.  Judgment  reversed,  and  judgment 
for  defendant.* 

« 

1.  Accident  insnranoe  —  Intentloiud  act  of  anothar.  —  A  clause  in  an  aoci* 
dent  insaTauce  policy  exempting  the  company  from  liability  for  "intentional 
Injuriee  inflicted  by  the  insured  or  any  other  person  "  precludes  a  recovery 
when  the  insured  has  been  killed  by  the  intentional  act  of  another,  and  the 
company  need  not  show  that  such  Injuries  were  inflicted  at  the  instance  of  the 
insured.    Travelers'  Ins.  Co,  ▼.  McCarthy,  16  Col.  851;  25  Pac.  Bep'r,  713. 

2.  ZjOss  of  the  sight  of  both  eyes.  —  Defendant  insured  plaintiff  against  ac- 
cidental death  and  permanent  disability  in  the  sum  of  $1,000,  the  certiflcate  of 
insurance  providing  inter  alia  for  the  payment  of  "the  whole  of  principal  sum 
named  herein,"  in  the  event  of  "the  total  and  permanent  loss  of  the 
sight  of  both  eyes."  Before  the  insurance,  plaintiff  had  lost  the  sight 
of  one  eye ,  which  was  known  to  the  general  and  the  soliciting  agent  of  the 
company  when  plaintiff  was  insured.  Subsequently  he  sustained  the  loss  of 
the  remaining  eye.  Held,  that  he  was  entitled  to  recover  the  entire  amount. 
Humphreys  v.  National  Benefit  Assn.,  139  Penn.  St.  2S4;  30  Atl.  Kep'r,  1047. 

3.  Partial  disability  —  policy  construed.  —  A  certificate  of  membership  in 
an  accident  insurance  association  provided  for  relief  for  accident  resulting  in 
"  total  permanent "  or  "  partial  permanent "  disablement,  and  there  was  no  pro- 
vision in  the  certificate  itself  for  the  payment  of  any  benefits  for  an  injury 
which  resulted  in  partial  disablement  unless  It  was  also  of  a  permanent  char- 
acter. Held,  that  the  liability  of  the  company  was  not  enlarged  so  as  to  em- 
brace cases  of  merely  partial  disablement  of  a  temporary  character  by  an  in- 
dorsement on  the  certificate,  which  provided  that  if  the  member  shall  sustain 
bodily  injuries,  whether  partially  or  totally  disabling,  "  by  means  as  provided 
for  in  this  certificate,"  the  payment  of  the  weekly  relief  should  exonerate  the 
company  from  all  further  liability,  following  by  a  schedule  designating  differ- 
ent kinds  of  Injuries,  with  a  specified  period  of  relief  for  each,  and  a  statement 
that  '*  injuries  not  included  in  the  abgve  schedule  will  be  adjusted  on  their 
merits."  Hallobaugh  v.  People's  Mut.  Acddent  Ins.  Assn.,  188  Penn.  St.  505; 
22  Atl.  RepV,  29. 

4.  Hazardous  oooupation  —  hnntlng  for  recreation. —  A  by-law  providing 
that ''  any  member  receiving  an  injury  while  engaged  temporarily,  or  other- 
wise,  in  an  occupation  more  hazardous  than  the  one  In  which  he  was  engaged 

*  Beported  in  2S  AU.  BepV,  680. 
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sppl 7  to  a  ■iBMbt  I— rod  as  a  iniThiiii,  vba  is  as- 
adsDtaD  J  killed  while  hoatiaff  for  laereatioa,  Ihoagli  the  occapaiM^ 
is  cisssifled  hj  the  aasodatioa  as  aiofe  hasardoas  thaa  that  of  —j— *^"t  m^em 
hanting  eaaaoi  be  asid  to  be  lus  **  oeeapatioa,''  eveo  teaipoiarily.  Uaioa  Mat. 
Aee.  Amb.  ▼.  Frohaid,  IM  IlL  828;  25  N.  B.  Rep'r.  648u    The  faet  thai  the 
gaaceof  thecertiftcirte  waa^'ad  or 
vobM  act  aftct  the  lesalt.     IbkL 

6  FaOiire  to  anka  assaaHBaaft  M 
Where  a  bj-law  ptondes  that  oa  death  of  a  aiember,  whera  ttteie  is  aoi 
eaoogh  aioaej  ia  tiie  tieasafy  to  paj  the  daini,  there  dbalJ  be  aa  aaseaBMat 
oa  the  Biembers,  from  whieh,  if  it  is  sallleieat,  the  daim  dbalJ  be  paid  ia  fall, 
and  It  appeavs  that  oa  tlie  death  of  a  aiember  the  oorpomtioo  wroagfallj  re- 
f  osed  to  make  sodi  aasessmeat,  and  that,  if  made  at  the  proper  time,  the 
■sifiBsnuint  would  have  paid  the  daim  ia  fall,  it  is  proper,  whea  afterward 
decreelag  tliat  sodi  aa  sasesunent  siioold  be  aiade,  to  direct  that,  if  the  ummm 
meat  pnrre  iosafBcieat  to  pay  the  dum  ia  fall,  the  issoritlloa  shall  make  op 
thedefidea^.    lUd. 
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(Sapmae  Cooit  of  Oeoigle,  BCay  tl,  IWL) 

Emimestt  DOMAnr.  OBSTBUcrnre  rLOOD-WATSRS  of  strbam  bt  railboad 
BMBAVKM KBT.  Dajcaobs.  Whea  a  nulway  oompaa j  erects  ao  embaakment  for 
its  track  along  the  oiargia  of  a  riyer,  the  aeeomalated  wateie  of  which,  ia  times 
of  flood,  had  prsTiooslj  escaped  oa  tliat  side,  it  beiog  lower  thaa  the  other, 
bat  whidi  thereafter,  aad  liecaase  of  theembaakmeat,  OTorflowed  the  opposite 
side  more  thaa  it  had  doae  before,  aad  thus  iajared  laad  there  sitaate,  the 
<nraer  has  a  ilgfat  of  aetioa  agaiast  the  oompaaj;  or  if,  by  the  erectioa  of  sach 
embaakmeot,  the  river  was  deflected  from  its  aataral  ooanw,  or  depoelta  were 
made  thereia  so  as  to  raine  its  bottom,  aad  from  either  of  these  ceases  such 
laad  was  iajored  by  the  river  wheo  swollea,  a  recovery  oiay  be  had  for  the 
daoiages  thereby  oecasioaed. 

TERROR  from  anperior  conrt,  Bibb  oounty,  A.  L  Miller,  judge. 

Otutiuj  Qwrry  &  Hail  for  plaintiff  in  error.  Bacon  dkMuther- 
ford  for  defendant  in  error . 

Lumpkin,  J.  The  precise  qnestioo  in  this  case  is  whether  the 
owner  of  land  on  the  bank  of  a  river  can  without  liability  erect 
on  his  own  land  an  embankment  which  increases  the  overflow  in 
times  of  flood  npon  the  lands  of  the  opposite  proprietor,  to  the 
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injurj  thereof ;  or  is  there  any  duty  for  each  owner  to  receive 
upon  his  land  the  share  allotted  it  by  natare  of  the  flood- waters 
of  the  river.  It  is  contended  by  defendant's  counsel  that  the 
overflow  from  a  river  in  time  of  Qood  or  freshet  is  surface  water, 
against  which  by  the  common  law  a  man  may  protect  himself 
without  regard  to  the  consequences  to  his  neighbor.  Many  cases 
cited  by  him  make  a  distinction  between  the  common  law  and  the 
civil  law  as  to  surface-water,  the  former  allowing  the  land-owner 
to  disp)08e  of  it  in  any  way,  the  latter  restraining  him  from  so 
using  it  as  to  injure  his  neighbor's  tenement.  There  is  authority 
to  show  that  there  is  no  difference  between  the  common  and  the 
^vil  law  in  this  respect,  but  that  the  common  follows  the  civil 
law.  Gillham  v.  Railroad  Co.,  49  111.  484 ;  Gormley  v.  Sanf ord, 
52  111.  158;  and  the  able  opinion  in  Boyd  v.  Oonklin,  54  Mick 
588;  20  N.  W.  Rep'r,  595.  There  is  much  conflict  in  the 
American  cases  (Washb.  Easem.,  p.  485,  ''^353,  et  seq.),  the  majority 
of  the  States  seeming  to  follow  the  so-called  '^  civil-law  rule." 

Thus  it  is  material  to  consider  whether  the  overflow,  as  above 
stated,  is  properly  classed  with  surface  water.  This  depends  upon 
the  conflguration  of  the  country,  and  the  relative  position  of  the 
water  after  it  has  gone  beyond  the  usual  channel.  If  the  flood- 
water  becomes  severed  from  the  main  current,  or  leaves  the  stream, 
never  to  return,  and  spreads  out'over  the  lower  ground,  it  has  be- 
come surface  water ;  but  if  it  forms  a  continuous  body  with  the 
water  flowing  in  the  ordinary  channel,  or  if  it  departs  from  such 
channel  animo  reoertendi^  presently  to  return,  as  by  the  recession 
of  the  waters,  it  is  to  be  regarded  as  still  a  part  of  the  river.  The 
identity  of  a  river  does  not  depend  upon  the  volume  of  water 
which  may  happen  to  flow  down  its  course  at  any  particular  sea- 
son. The  authorities  hold  that  a  stream  may  be  wholly  dry  at 
times  without  losing  the  character  of  a  water-course.  So,  on  the 
other  hand,  it  may  have  a  ^'  flood  channel,"  to  retain  the  surplus 
waters  until  they  can  be  discharged  by  the  natural  flow.  The  low 
places  on  a  river  act  as  natural  safety-valves  in  times  of  freshet ; 
and  the  defendant  claims  the  right  to  stop  up  one  of  these  with- 
out liability  for  ensuing  damage. 

The  English  cases  on  the  question  are  not  numerous,  though 

from  the  decisions  and  dicta  of  the  judges  the  law  appears  to  be 

well  understood  and  settled.      In  Bex  v.  Commissioners,  etc., 
VOL,  rv.—  57 
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of  Pagfaam,  8  Barn.  A  C.  355,  it  was  hdd  that  an  owner  of  land 
on  the  seashofe  conld  erect  works  to  protect  his  land  from  en- 
croachments bj  the  sea,  withont  liability  for  damage  inflict  -A  on 
his  neighbor.  Hie  sea  was  called  a  '^  common  enemy,"  against 
which  each  might  fortify  at  will  It  appeared  in  Etex  ▼.  Traffoid, 
1  Bam.  A  AdoL  874,  that  a  canal  had  been  bnilt  by  anthority  of 
parliament,  and  carried  across  a  rirer  and  the  adjoining  valley 
by  means  of  an  aqnednct  and  an  embankment  containing  sev- 
eral arches.  A  brook  fell  into  the  river  above  its  point  of  in- 
tersection with  the  canal.  In  times  of  flood  the  water,  which  was 
then  penned  back  into  the  brook,  overflowed  its  banks^  and  was 
carried,  by  the  natural  level  of  the  oonntry,  throngh  the  archts 
into  the  river,  doing  much  mischief  to  the  lands  over  which  it 
paased.  The  aqueduct  was  sufficiently  wide  for  the  passage  of 
the  river  at  all  times  but  those  of  high  flood.  The  occupiers  of 
the  injured  land  adjoining  the  river  and  brook,  for  the  protection 
thereof,  erected  banks  (called  ^^  fenders "),  so  as  to  prevent  the 
flood-water  from  escaping ;  consequently  the  water,  in  time  of 
flood,  came  down  in  so  large  a  body  against  the  aqueduct  and 
canal  as  to  endanger  them,  and  obstruct  the  navigation. 

The  fenders  were  not  unnecessarily  high,  and  without  them 
many  hundred  acres  of  land  would  be  exposed  to  inundation.  It 
was  held  that  the  defendants  were  not  justified,  under  these  dr- 
corastanoes,  in  altering  for  their  own  benefit  the  course  in  which 
the  flood-water  had  been  accustomed  to  run ;  that  there  was  no 
difference  in  this  respect  between  flood-water  and  an  ordinaiy 
stream ;  that  an  action  would  have  lain  at  the  suit  of  an  indi- 
vidual ;  and,  consequently,  that  an  indictment  lay  where  the  act 
aflected  the  public.  The  conviction  was  accordiifgly  sustained. 
The  doctrine  of  Rex  v.  Oommissioners,  etc.,  of  Pagham,  supra, 
was  sought  to  be  extended  to  this  case,  but  Tenterden,  C.  J.,  who 
had  rendered  the  decision  in  that  case,  said:  ^'It  has  long  been 
established  that  the  ordinary  course  of  water  cannot  be  lawfully 
changed  or  obstructed  for  the  benefit  of  one  class  of  persons,  to 
the  injury  of  another.  Unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a  bonnded 
channel  at  all  usual  seasons,  and  the  extraordinary  course  which 
its  snperabnndant  quantity  has  been  accumstomed  to  take  at  par- 
ticular seasons,  the  creation  and  continuance  of  these  fenders  can- 
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not  be  justified.  No  case  was  cited  or  has  been  found  that  will 
support  such  a  distinction.  The  Pagham  Case  *  *  *  is  of 
a  very  different  kind.  *  *  *  In  the  one  case  the  water  is  pre- 
vented from  coming  where,  within  time  of  memory  at  least,  it 
never  had  come ;  in  the  other  it  is  prevented  from  passing  in  the 
way  in  which,  when  the  occasion  happened,  it  had  been  always 
accustomed  to  pass."  This  seems  to  be  an  anthoritative  enuncia- 
tion of  the  common  law.  Menzies  v.  Breadalbane,  3  Bligh  (N. 
S.),  414,  is  directly  in  point,  but  was  determined  by  the  law  of 
Scotland.  Yet  the  lord  chancellor  said  :  '^  It  is  clear  beyond  the 
possibility  of  a  doubt  that  by  the  law  of  England  such  an  opera- 
tion conld  not  be  carried  on.  The  old  course  of  the  flood  stream 
beiug  along  certain  lands,  it  is  not  competent  for  the  proprietors 
of  those  lands  to  obstruct  that  old  course  by  a  sort  of  new  water- 
way, to  the  prejudice  of  the  proprietor  on  the  other  side. "  In 
Attomey-Gteneral  v.  Earl  of  Lonsdale,  L.  R,  7  Eq.  887 ;  20  L. 
T.  64,  it  was  attempted  to  extend  the  sea  doctrine  to  the  case  of 
a  tidal  river,  but  Yice-Chancellor  Malins  refused  to  so  extend  it  on 
the  authority  of  Menzies  v.  Breadalbane,  supra,  saying  that  Lord 
Eldon  put  that  case  upon  the  general  law  of  England.  In  Mason 
V.  Bailway  Co.,  L.  R.,  6  Q.  B.  581,  we  find  a  dictum  by  Black- 
bum,  J.,  as  follows :  *^  Before  the  canal  was  made,  the  person 
whose  estate  the  plaintiff  now  has,  had  the  ordinary  rights  and 
liabilities  of  a  riparian  owner  on  the  banks  of  a  natural  stream. 
He  was  entitled  to  have  the  water  flow  to  him  in  its  natural  state, 
so  far  as  that  was  a  benefit  —  as,  for  instance,  to  turn  his  mill,  or 
water  his  cattle ;  and  he  was  bound  to  submit  to  receive  the  water, 
so  far  as  it  was  a  nuisance,  as  by  its  tendency  to  flood  his  lands.'' 
Lawrence  v.  Railroad  Co.,  4  Eng.  Law  &  Eq.  265 ;  16  Q.  B.  643, 
is  considerably  in  point.  A  railway  was  constructed  across  cer- 
tain low  lands  adjoining  a  river,  over  which  the  flood-waters  used 
to  spread  themselves.  These  low  lands  were  separated  from  the 
plaintiff's  lands  by  a  bank,  constracted  under  certain  drainage 
acts,  which  protected  the  plaintiff's  lands  from  floods.  By  the  con- 
struction of  the  railway  the  flood- waters  could  not  spread  them- 
selves as  formerly,  but  were  penned  up  and  flowed  over  the  bank 
upon  the  plaintiff's  lands.  It  was  held  that  an  action  would  lie 
against  the  company  for  the  injury. 
Patteson,  J.  said:  ^'  Prima  fade  this  would  give  the  plaintiff 
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a  caofle  of  acrioo,  and  the  qaestioQ  is  whether  the  company  are 
protected  bj  their  act ;  ^ '  a  qaestion  which  cannot  arise  in  oor  law. 
In  connection  with  the  caaea  of  Bex  v.  Trafford  and  Lawrence  r. 
Bailwaj  Co.,  anpra,  it  mnat  be  borne  in  mind  that  the  first  ob- 
stmction  of  the  flood-waters  there  mentioned  is,  in  EngUnd,  josti- 
fled  bj  the  statute  aathorizing  it,  and,  therefore,  stands  on  mnch 
the  same  footing  as  a  natural  obstmction ;  but  the  liability  of  the 
other  party,  who  erected  the  second  obstmction  withoot  statute 
authority,  springs  from  the  common  law.  No  English  authority 
has  been  found  to  controvert  these  principles,  but  the  text-writers 
recognize  them  as  settled  law.  Woolr.  Waters,  213  (7S  Law. 
Lib.  2]  2) ;  Crabb  Real  Prop.  420  (54  Law  Lib.  263) ;  Michael  & 
W.  Gas  &  Water  (London  ed.  1884),  pp«  213,  214,  666 ;  Aug. 
Water-Courses,  §§  333,  334 ;  Gould  Waters,  §§  160,  209. 

Li  grouping  the  American  cases,  those  tending  to  sustain  the 
contention  of  the  defendant  in  error  will  first  be  stated.  Taylor 
V.  Fickas,  64  Ind.  167,  was  much  relied  upon.  There  the  injury 
was  caused  by  the  obstruction  of  the  passage  of  driftwood,  both 
owners  being  on  the  same  side  of  the  river,  and  the  lower  owner 
having 'planted  a  row  of  trees  along  the  dividingline.  The  opin- 
ion, it  is  true,  treats  overflow  in  flood  times  as  surface  water,  but 
it  will  be  noticed  that  nothing  is  said  or  decided  about  changing 
the  course  of  the  water.  The  facts  are  obviously  different  from 
those  in  the  present  casa  In  Railroad  Co.  v.  Stevens,  73  Ind. 
278,  the  plainti£Ps  land  was  between  the  river  and  the  railroad 
embankment.  The  overflow  is  treated  as  surface  water,  and  the 
road  held  not  liable ;  but  it  would  seem  that  the  water  doing  the 
damage  had  left  the  river,  never  to  return.  Turnpike  Co.  v. 
Green,  99  Ind.  205,  follows  the  last  case.  The  turnpike  was 
flooded  because  of  an  embankment  erected  by  Green  to  protect 
his  land  from  overflow,  both  parties  being  on  the  same  side.  It 
was  held  that  the  company  could  not  recover.  But  note  that  the 
court  adverts  to  the  fact  that  the  comp  my  did  not  own  the  soil 
over  which  the  pike  ran,  but  merely  had  an  easement  therein. 
McCormick  v.  Railroad  Co.,  57  Mo.  433,  can  also  be  distin- 
guished. Here  the  overflowing  water  left  the  stream  i)ermanently, 
and  entered  a  pond  formed  thereby  and  by  other  surface  water, 
the  draining  of  which  pond  caused  the  injury  sued  for.  In  Shane 
V.  Railroad  Co.,  71  Mo.  237,  the  overflow  is  apparently  treated 
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as  STirface  water,  althongh  it  had  a  way,  through  a  slongh,  back 
into  the  stream.  Bat  the  oonrt  applied  the  civil  law,  and  held 
the  railroad  liable. 

This  case,  together  with  that  of  McOormick  v.  Bailroad  Co.,  70 
Mo.  359,  is  overruled,  in  so  far  as  the  civil  law  was  followed,  bj 
Abbott  V.  Railroad  Oo.,  20  Amer.  &  Eng.  B.  Cas.  108,  and  the 
common  law  as  to  snrface  water  returned  to.  In  this  last  case  it 
is  said  that  the  court  in  the  Shane  Oase  treated  the  overflow  as 
part  of  the  stream,  and,  therefore,  that  the  decision  was  correct 
on  common-law  principles.  In  the  Abbott  Oase,  the  court  ex- 
pressly assumes  the  waters  to  be  surface  waters.  It  seems  they 
escaped  from  the  bed  of  the  creek,  and  flowed  over  the  lands 
without  any  return.  Lamb  v.  Reclamation  Dist  (Oal. ),  14  Pac. 
Rep'r,  625,  is  not  much  in  point.  The  defendant  was  a  public 
corporation  for  the  purpose  of  reclaiming  the  low  lands  protected 
by  the  embankment,  which  closed  np  a  slough  through  which  an 
inconsiderable  part  of  the  flood-waters  escaped  into  a  natural  basin. 
The  plaintiff's  land  lay  two  miles  below,  on  the  opposite  side. 
The  court  applied  the  sea  doctrine  of  the  common  law,  and  held 
the  company  not  liable;  but  the  decision  is  mainly  rested  on 
another  ground,  namely,  that  the  corporation  was  not  liable  as  for 
exercising  the  right  of  eminent  domain ;  and  in  view  also  of  the 
concurring  opinions,  the  case  is  weak,  on  the  question  involved 
in  the  case  at  bar.  See  below  for  an  earlier  decision  by  the  same 
court  looking  another  way,  not  noticed  in  the  case  above.  In 
Hoard  v.  City  of  Des  Moines,  62  Iowa,  826 ;  17  N.  W.  Rep'r, 
527,  the  plaintiflPs  land  was  between  the  river  and  the  embank- 
ment, and  it  was  held  that  the  plaintiff  had  no  right  to  have  the 
flood-waters  from  the  river  pass  over  his  land  on  to  that  of 
another,  although  they  finally  joined  the  river  again  at  a  point 
further  down.  At  first  view,  Moyer  v.  Railroad  Oo.,  88  N.  Y.- 
351,  seems  to  support  the  defendant's  position;  but  a  close 
examination  shows  otherwise.  The  complaint  averred  that  the 
damage  was  caused  by  the  railroad  building  an  embankment  on  the . 
opposite  side  of  the  river.  Evidence  was  offered  and  objected  to, 
to  show  damage  caused  by  raising  the  tracks.  It  was  admitted, 
the  railroad  excepting.  The  referee  included  in  his  finding  for 
the  plaintiff  the  damages  caused  by  raising  the  tracks,  as  to  which 
the  complaint  alleged  nothing,  thus  tainting  the  whole  finding 
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with  iUegalitv.  The  judgment  wig  rerened  for  the  error  in  ad* 
mittiiig  Mid  evidence  amd  in  said  finding.  The  eoart  nj  the 
def endjmt,  as  a  matter  of  law,  woold  not  be  liable  for  eoDseqnential 
damages  caused  bj  the  raising  of  the  embankment  on  the  company's 
own  land  in  a  proper  and  workmanlike  manner,  dting  Bdlinger 
▼.  Bailroad,  23  N.  T.  47.  This  case  bases  the  freedom  from 
liability  upon  the  l^islative  aathoritj«  but  concedes  that  a  private 
individnal  woald  be  liable  nnder  the  same  conditions.  In  oar 
law  the  railroad  occnpies  no  better  position  in  this  respect  than 
the  private  individnal. 

Now  will  be  stated  the  American  cases  going  to  show  that  the 
defendant  is  liable  if  it  has  erected  the  obstruction  to  the  flood- 
waters  of  the  river,  as  complained  of  in  this  case.  The  snrplns 
watera  do  not  cease  to  be  part  of  the  river  when  thej  8]»ead  over 
the  adjacent  low  grounds,  without  weil-detined  banks  or  channd, 
so  long  as  thej  form  with  it  one  body  of  water,  eventually  to  be 
discharged  through  the  channel  proper.  Thus  it  is  held,  where 
the  waters  of  a  stream  disburse  themselves  over  low  ground, 
without  any  well-marked  course,  but  gather  up  lower  down  into 
a  defined  channel,  they  aro  not  surface  water  while  in  the  dispersed 
state,  and  interferonoe  with  them  then  gives  the  injured  party  a 
right  of  action.  Macombcr  v.  Godfrey,  108  Mass.  219 ;  GiUett 
v.  Johnson,  30  Conn.  180 ;  Briscoe  v.  Drought,  11  Ir.  C.  L.  250; 
West  V.  Taylor,  16  Ore.  165  ;  13  Pac  RepV,  665.  But  if  it  were 
conceded  that  the  overflow  is  surface  water,  it  would  certainly 
cease  to  be  soch  when  turned  back  into  the  stream  by  the  defend- 
ant's obstruction.  Snllens  v.  Railroad  Co.,  74  Iowa,  659 ;  38  N.  W. 
Bep'r,  545 ;  Moore  v.  Same,  75  Iowa,  263 ;  39  N.  W.  Rep*r,  390 ; 
Jones  V.  Uannovan,  55  Mo.  462;  Railroad  Co.  v.  Archibald 
(Miss),  7  South.  Rep'r,  212.  Under  these  authorities,  this  dec- 
laration might  be  sustained  as  coniplainini^  that  the  defendant 
prevented  the  flood-waters  from  becoming  surface  waters,  and 
threw  them  back  across  the  river  upon  plaintiff's  land.  See,  further 
as  to  surface  water,  17  Cent.  L.  J.  42,  62;  Ang.  Water-Courses, 
§  108a  et  seq. ;  Gould  Waters,  §  263  et  seq.  But  it  is  not  necessary 
to  take  this  view,  as  the  following  authorities  show  the  defendant  to 
be  liable  under  the  alleged  facts :  Where  the  effect  of  the  de- 
fendant's dike  was  to  retain  on  the  land  of  the  plaintiff  flood- 
waters  from  the  river  longer  than  they  would  otherwise  remain. 
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the  injury  was  held  actionable,  and  the  demnrrer  overruled.  Mont- 
gomerj  v.  Locke  (Gal.),  11  Pac.  Bep'r,  874.  Where,  in  a  freehet, 
the  stream  broke  over  one  of  its  banks,  carrying  a  part  of  it  away, 
it  was  held  that  the  owner  might  replace  the  bank  with  a  dam, 
provided  he  did  not  build  higher  than  the  origiual  bank,' or  other- 
wise cause  the  water  to  flow  differently  from  the  natural  flow. 
Pierce  V.  Kinney,  59  Barb.  56.  "It  is  well  settled  that  every 
person  throngh  whose  land  a  stream  of  water  flows  may  construct 
embankments  aud  other  guards  on  the  bank  to  prevent  the  stream 
washing  the  bank  away,  and  overflowing  and  injuring  his  land. 
But  in  doing  this  he  must  be  careful  so  to  construct  them  as  not 
to  throw  the  water  upon  his  neighbor's  lands,  where  it  would  not 
otherwi^  go  in  ordinary  floods.     If  he  does,  he  will  be  liable  for 

•  .  

the  injury."  Wallace  v.  Drew,  59  Barb.  413.  There  is  no  dis- 
tinction in  principle  or  authority  between  obstructing  the  flow  of 
a  stream  at  its  ordinary  level  and  in  time  of  flood.  Burwell  v. 
Hobson,  12  Gratt.  222.  This  case  is  in  point,  and  holds  the 
defendant  liable. 

Another  case  in  point  is  Crawford  v.  Bambo,  44  Ohio  St.  279 ; 
7  N.  £.  Bep'r,  429,  holding  that  flood-water  is  not  surface  water, 
and  that  interference  therewith  gives  a.  right  of  action.  So, 
Byrne  v.  Eailroad  Co.  (Minn.),  36  K  W.  Rep'r,  339,  holds  that 
overflow  in  times  of  high  watter  is  not  surface  water,  and  the 
railroad  is  liable  for  obstruction  of  such  water  by  an  embankment 
erected  on  its  own  land.  See,  also,  Ban  v.  Bailroad  Co.,  13  Minn. 
442  (Gil.  407),  where  the  railroad  made  an  extensive  excavation 
on  its  own  land,  into  which  overflow  waters  from  the  Mississippi 
river  entered,  to  the  damage  of  an  adjoining  owner.  The  rail- 
road was  liable.  Qerrish  v.  Clough,  48  N.  H.  9  ;  97  Amu  Dec 
561,  and  notes,  and  Tnthill  v.  Scott,  43  Yt.  525,  seem  not  to  in- 
volve the  question  as  to  the  action  of  the  water  in  times  of  flood, 
bnt  are  adverse  to  defendant  as  far  as  they  go.  In  Carriger  v. 
Bailroad  Co.,  7  Lea,  38S,  the  railroad  embankment  did  not  affect 
the  usual  flow  of  the  streams,  but  obstructed  the  flood  channel, 
and  threw  the  excessive  waters  upon  the  plaintiff's  lands.  This 
same  defendant  contended  that  they  were  surface  waters,  which 
it  had  a  right  to  obstruct.  .  The  trial  court  gave  judgment  for  the 
defendant,  holding  'Hhat  the  overflow  in  question  resulted  from 
accumulations  of  surface  water  caused  by  extraordinary  rains,  and 
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that  the  law  relating  to  sarface  water,  aud  DOt  that  of  running^ 
Btreams,  governs  the  case.  The  supreme  court  said:  ^'The 
qaestion  to  be  determined  is,  is  this  such  surface  water  as  to  re- 
lieve the  defendant  J  *  *  ♦  The  springs  and  their  branches 
are  never  failing,  and  flow  off  in  a  northward  direction,  toward 
the  farm  of  plaintiff.  In  ordinary  times  they  find  outlets  through 
the  caverns  or  sinks  in  the  earth.  In  extraordinary  times  their 
volumes  are  too  great  for  the  usual  place  of  discharge.  These 
springs  and  branches  are  sometimes  large  and  sometimes  small ; 
still  they  are  the  same  springs  and  branches,  requiring,  as  all  run« 
ning  streams  do,  sometimes  less  and  at  other  times  more  surface 
for  their  escape.  *  *  *  If  the  embankment  had  been  erected 
in  a  valley,  near  a  low  bank  of  the  river,  which  overflowed  at 
high  tide,  but  escaped  in  one  passage,  so  as  not  to  materially  in- 
jure  adjoining  lands,  but,  if  obstructed  by  the  embankment, 
would  overflow  and  damage,  as  in  this  case,  we  think  it  would  not 
be  insisted  that  it  w^  not  obligatory  on  the  defendant  to  build  a 
culvert  to  prevent  damage  that  must  certainly  come  with  the  high 
tide.  Is  there  a  difference  in  reason  as  to  the  case  put  and  the 
one  at  bar  ?  We  think  not.  While  they  may  not  be  so  frequent, 
the  overflows  from  the  branches  are  as  certain  as  those  from  tl^e 
river ;  one  is  as  certainly  a  constant  running  stream  as  the  other. 
*  *  *  It  is  no  defense  for  it  to  say  that  it  was  only  in  extra- 
ordinary times  that  the  injuries  now  complained  of  could  result. 
The  rises  in  the  waters  had  for  all  time  occurred  at  intervals  be- 
fore the  building  of  the  road,  and  it  was  to  be  conclusively  pre- 
sumed they  would  occur  afterward  from  similar  causes."  The 
court  entered  judgment  for  the  plaintiff.  This  is  a  stronger  case 
than  the  one  now  to  be  decided. 

Counsel  for  defendant  ably  and  strenuously  insist  that  the 
common,  and  not  the  civil  law  be  applied  to  this  case.  The  above 
authorities  prove  that  the  common  law  does  not  regard  the  waters 
here  complained  of  as  mere  surface  water,  but  as  a  part  of  the 
river.  The  civil  law  might  be  more  favorable  to  the  defendant's 
case ;  for  it  seems  to  regard  the  flood-waters  of  a  river  as  a  com- 
mon enemy,  against  which  each  riparian  owner  may  build  de- 
fenses with  impunity.  Mailhot  v.  Pugh,  30  La.  Ann.  1359,  cit- 
ing authorities.  The  defendant  also  claims  that  the  question  is 
settled  by  an  act  of  the  legislature,  and  cites  sectidn  2232  of  the 
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Code.  That  Bection  sajs:  ^^  AH  persons  owning,  or  who  may 
hereafter  own,  lands  on  any  water-courses  in  this  State,  are  au- 
thorized and  empowered  to  ditch  and  embank  their  lands,  so 
as  to  protect  the  same  from  freshets  and  overflows  in  said  water- 
courses ;  provided,  always,  that  the  said  ditching  and  embanking 
does  not  divert  said  water-coarse  from  its  ordinary  channel ;  bat 
nothing  shall  be  so  construed  as  to  prevent  the  owners  of  land 
from  diverting  unnavigable  water-courses  through  their  own 
lands."  This  contention  may  be  answered  in  three  ways :  First 
The  declaration  in  this  case  distinctly  alleges  that  the  defendant 
did  divert  the  river  from  its  ordinary  channel,  for  which  act  the 
statute  affords  no  shadow  of  protection.  Secondly.  The  allega- 
tions of  the  declaration  do  not  show  that  defendant  embanked  its 
land  '^  so  as  to  protect  the  same,"  but  constructed  an  embankment 
on  which  to  lay  its  track,  without  regard  to  any  consequences  of 
benefit  or  injury  to  the  contiguous  country.  Thirdly.  The  con« 
struction  long  ago  and  repeatedly  put  by  this  court  on  the  last 
part  of  the  •section,  which  says :  ^^  Nothing  shall  be  so  construed 
as  to  prevent  the  owners  of  land  from  diverting  unnavigable 
waterconrses  through  their  own  lands,"  necessitates  the  conclu- 
sion that  this  whole  statute  is  not  alterative,  but  only  declaratory, 
of  the  common  law.  In  other  words,  the  legislature  did  not  in- 
tend to  give  riparian  owners  the  privilege  of  ditching  or  embank- 
ing their  lands,  or  of  diverting  unnavigable  water-courses,  so  as  to 
injure  neighboring  proprietors,  without  liability  therefor.  Indeed, 
the  power  of  the  legislature  so  to  alter  the  common  law  is  ex- 
pressly denied  in  Persons  v.  Hill,  33  Ga.  Supp.  143.  And  in 
Cheeves  v.  Danielly,  80  Ga.  118 ;  4  S.  E.  Rep'r,  902,  the  same 
view  is  taken  as  to  the  intention  of  the  legislature  in  passing  this 
act.  It  is  trae,  these  cases  deal  with  the  diversion  of  an  unnav- 
igable stream,  but  it  would  be  absurd  to  impute  to  the  legislature 
two  conflicting  intentions  in  the  same  act ;  and  the  ground  taken 
in  Persons  v.  Hill  will  equally  well  support  the  same  rule  of  con- 
struction as  to  the  other  branch  of  the  statute.  The  facts  in  Per- 
sons V.  Hill  require  notice.  The  owners  were  on  the  same  side 
of  the  Flint  river,  into  which  Beaver  creek  emptied  after  passing 
through  the  defendant's  land.  By  mutual  agreement  between 
the  upper  owner  (plaintifl)  and  the  lower  owner  (defendant),  the 
expense  being  also  shared,  an  embankment  was  erected  along  the 
VOL.  rv.— .  58 
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river  to  keep  back  the  flood-waters  which,  from  the  facts  of  the 
case,  seem  to  have  this  coarse  —  that  is  to  say,  coming  out  on 
plaintiff's  land,  thej  flowed  across  the  same  over  defendant's  land 
into  the  creek,  by  which  they  wonld  empty  back  into  the  river. 
The  embankment  not  being  kept  np  according  to  the  agreement, 
defendant  proposed  to  protect  himself  by  diverting  the  creek 
through  a  cansd  on  his  own  land  to  the  river  and  building  an  em- 
bankment along  his  side  of  the  canal.  This  canal  wonld  make 
an  opening  through  the  high  bank  of  the  river,  and,  with  the  em- 
bankment, would  allow  and  cause  the  high  waters  to  back  up  on 
the  plaintiff's  land.  ThiB  court  granted  an  injunction  against  the 
construction  of  the  canal,  but  allowed  the  defendant  to  continue 
the  embankment.  One  great  difference  from  the  present  case 
might  be  found  in  the  agreement  for  consideration  to  have  the 
common  protection  of  the  first  embankment.  See  Railway  v. 
Lawton,  75  Ga.  192.  But  at  any  rate  the  decision  does  not  con- 
template that  defendant's  individual  embankment  wonld  injure 
the  plaintiff's  land,  such  an  inference  being  inconsistent  with  the 
plain  language  of  the  opinion  on  page  197. 

There  is  another  section  of  the  Code,  not  cited  or  discussed  in 
the  argument,  which  deserves  mention  in  this  connection :  "  No 
person  shall  be  permitted  to  make  or  keep  up  apy  dam  to  stop 
the  natural  course  of  any  water,  so  as  to  overflow  the  lands  of  any 
other  person,  without  his  consent ;  nor  shall  any  person  stop  or 
prevent  any  water  from  running  off  of  any  person's  field,  whereby 
such  person  may  be  prevented  from  planting  in  season,  or  receive 
any  other  injury  thereby ;  nor  so  as  to  turn  the  natural  course  of 
any  water  from  one  channel  or  swamp  to  another,  to  the  prejudice 
of  any  person."  Code,  §  1607.  This  statute  was  passed  Septem- 
ber 29, 1773,  and  apparently  revived  by  the  act  of  February  25, 
1784  (Marbury  &  C.  Dig.,  p.  404),  being  recognized  by  subsequent 
amendments  and  by  the  Codes.  Acts  1855-56,  p.  12 ;  Acts  1865- 
66,  p.  27.  It  is  pat  in  the  Code  under  the  head  "  Cultivation  of 
Rice,"  but  from  reading  the  original  act  (Marbury  &  C,  p.  178) 
it  is  by  no  means  clear  that  it  was  intended  to  apply  only  on  rico 
farms.  Neither  the  title  nor  the  body  of  the  act  contains  the 
slightest  intimation  to  that  effect.  Its  terras  are  as  broad  and 
general  as  they  well  could  be.  The  preamble,  it  is  true,  in  stating 
the  mischiefs  to  be  remedied,  describes  such  as  probably  wero 
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oommon  in  the  localities  where  rice  was  cultivated,  though  even 
here  there  is  no  distinct  allusion  to  rice  culture.  These  mischiefs 
may,  as  a  matter  of  history,  have  occasioned  the  enactment  of  the 
statute.  But  might  not  the  legislature  have  deemed  it  wise  to 
pass  a  general  law,  applicable  in  all  portions  of  the  state  where 
similar  mischiefs  were  likely  to  happen  ?  It  is  not  inconsistent 
with  the  purposes  of  an  act  for  curing  a  special  class  of  mischiefs 
to  provide  therein  a  remedy  at  the  same  time  for  all  mischiefe  of 
that  genus.  On  the  contrary,  that  would  be  a  highly  proper  mode 
of  legislation.  If  the  preamble  is  not  to  be  given  a  controlling 
and  restrictive  effect,  this  act  alone  would  completely  and  effect- 
ually dispose  of  the  present  case,  as  the  declaration  alleges  acts  by 
the  defendant  which  violate  the  law  in  question  if  it  was  intended 
to  have  a  general  application.  But,  since  it  is  unnecessary  for  the 
purposes  of  this  case  to  measure  the  extent  of  this  statute,  the 
question  is  not  decided,  especially  as  it  deserves  more  argument 
and  consideration. 

It  was  urged  in  the  argument  that  the  law  ought  to  encourage 
the  reclaiming  and  improvement  of  lands  which  are  subject  to 
injury  from  the  natural  action  of  floods  and  surface  water,  and  it 
is  surprising  to  find  this  argument  nnqnestioningly  relied  upon  in 
many  cases  which  are  supposed  to  follow  the  common  law  of  sur- 
face water.  The  error  therein  is  easily  exposed,  for  to  the  same 
extent  as  the  land  of  an  adjoining  owner  is  damaged  by  the  im- 
provement on  the  defendant's  land,  so  far  exactly  is  the  develop- 
ment of  the  damaged  land  set  l^ack  and  retarded.  The  defend- 
ant might  bring  his  land  to  perfection  for  his  uses,  and  then  have 
all  that  good  work  ruined  by  the  first  measures  of  improvement 
adopted  by  his  less  progressive  neighbor.  The  rule  contended  for 
by  the  defendant  would  be  a  poor  encoaragement  to  painstaking 
labor  engaged  in  reclaiming  unprofitable  land.  Every  one  is 
charged  with  notice  of  nature's  operations;  but  who  can  tell 
when  a  man  will  build  his  bulwarks  against  the  flood?  There  is 
DO  public  policy  to  allow  one  land-owner  to  improve  his  condition 
at  the  cost  of  his  neighbor ;  but  the  improver  must  at  his  peril 
see  to  it  that  the  benefit  to  himself  is  large  enough  to  pay  both 
him  and  his  neighbor's  damage,  if  any.  The  law  does  not  look  to 
the  interest  of  one  individual,  but  recognizes  and  enforces  the 
duties  implied  in  his  relation  to  others.  -  Of  course,  for  these 
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principftcs  to  appfr,  dure  miHt  be  as  in  thk  ese  la  janninii  of 
mmte  tac^r^le  ri^hs.  Ped  r.  City  of  A^aata.  S5 €h.  US;  11  S. 
£L  BepV,  5S2.  Aivi  it  matt  a-7C  be  vadentood  tbt  (his 
son  roln  anj  thfog  berood  tbe  qaciriolM  eootained  in 
tieolar  ate.  Uadoabcedlj  there  k  a  das  of  tare 
the  |;eoeral  nie,  as  indieatad  bjr  tiie  ek^aent  Uagnagv  of  Agoev, 
J^  is  BaOroad  Co.  r.  GiOdaiid^  56  Peno.  St.  452,  vfaere  he  wkj%z 
''There  is,  theieforeL  no  liabilitT  for  cjUiaonlinarr  floods  —  those 
anexpeeted  risitatioai  whose  eomingB  are  not  forediadowed  bj 
the  asnal  eoarae  of  Damre,  aad  mast  be  laid  to  tbe  aeeoont  of 
ProTideoce,  whose  dealings,  though  ther  mar  afflict,  wroog  no 
one.'*  Bot  aoch  is  nc<  the  case  made  hr  this  derlaratiop.  For 
the  foregoing  reaaoa^  it  h  evident  that  the  court  erred  in  aostain- 
ing  the  demarrer  to  the  declaration.    Jad0:inent  rcvctaud.* 
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giving  the  ataie  cjirt  excIasiTe  joriedictioD  of  the aettlement of  deimsagaiiuK 
the  eflEtetes  of  decea.«<ed  penoos,  cannot  affect  the  right  to  ramoTe  to  the  fed- 
enU  coon,  on  the  ground  of  di Terse  dtixenship,  a  suit  commenced  in  theetata 
coort  to  eetablUh  a  cUim  against  an  administrator. 

2.  JuRismcnons  or  ths  scfkexk  oocbt  op  thb  Uxtted  Statbbw  Amouht 
JMYOLYKD,  The  jarisdiction  of  the  supreme  ooart  of  the  United  States  of  aa 
appeal  from  a  decree  refusing  to  allow  a  claim  for  more  than  $5,000,  against 
an  administrator,  all  of  which  was  dispated,  cannot  be  qnestioned  on  the 
groand  that  it  does  not  appear  that  the  estate,  when  distribnted,  will  yield  for 
plaintiiTs  claim  as  mnch  as  $5,000. 

d.  Liability  of  stockholdbr  fob  unpaid  baulkcb  whkn  stock  is  takbit 
AT  a  DifiCOUXT  IX  PATicBKT  OF  A  DKBT.  A  creditor  who,  in  good  faith,  takea 
from  an  insoWent  corporation  ite  stock,  which  is  wholly  worthless,  cannot  be 
held  liable  to  other  crediton  for  tbe  difference  between  the  price  for  which  ha 
took  the  stock  and  its  face  Talae,  nnder  Beyision  Iowa,  1800,  title  10,  chapter  53» 
making!  stockholdera  of  a  corporation  liable  to  crediton  for  the  amount  of  the 
Qopaid  installments  on  the  stock  owned  by  them. 


"Beported  In  13  9.  B.  Bep*r,  480;  87Ga.  M6. 
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11^  ERROR  to  the  circait  court  of  the  United  States  Cor  the 
southern  district  of  Iowa. 

In  the  year  1872,  the  Barlington,  Cedar  Rapids  and  Minnesota 
Railway  Company  —  of  which  at  the  time  the  intestate,  6eoi^ 
Greene,  was  president,  as  well  as  a  stockholder,  and  of  which  he 
continaed  to  be  president  until  February,  1875  —  had  a  settle- 
ment with  the  Northwestern  Construction  Company,  of  which 
also  Greene  was  a  member,  for  work  done  in  building  a  part  of 
its  road.  This  settlement  showed  the  sum  of  $70,000  to  be  due 
the  constraction  company.  The  railway  company,  being  unable 
to  pay  this  daim  in  money,  delivered  to  the  construction  company 
three  thousand  five  hundred  shares  of  its  stock,  at  twenty 
cents  on  the  dollar,  each  share  being  for  $100,  and  the  same  was 
accepted  in  full  satisfaction  of  the  debt.  The  stock,  which  was 
not  worth  any  thing  in  the  market,  was  issued  directly  to  the 
members  of  the  construction  company,  the  intestate  Greene  re- 
ceiving nine  hundred  and  ten  shares  as  his  portion.  No  other 
payment  than  this  twenty  per  cent  was  made  for  or  on  account  of 
the  stock.  The  good  faith  of  the  parties  in  making  this  arrange- 
ment is  not  impunged  by  allegation  or  proof.  The  construction 
company  was  reluctant  to  take  the  stock,  and  insisted  upon  pay- 
ment in  cash.  What  the  original  stockholders  paid  for  their 
ahares  does  not  appear ;  nor  does  the  record  show  whether  or  not 
Greene  exercised  any  of  the  privileges  of  a  stockholder. 

Prior  to  the  above  settlement  a  resolution  was  adopted  Feb- 
ruary 7,  1871,  by  the  executive  committee  of  the  railway  com- 
pany, to  the  effect  that,  in  the  adjustment  or  liquidation  of  claims 
against  the  company,  the  treasurer  be  authorized  to  use  its  stock, 
if  not  less  than  twenty  per  cent  of  its  par  value  could  be  realized 
for  the  purpose.  At  the  time  the  stock  was  issued  to  Greene 
the  financial  condition  of  the  company  was  as  follows:  The 
bonded  indebtedness  of  its  main  line  was  $5,400,000;  its  floating 
debts  over  $1,000,000 ;  its  net  earnings  in  1871  and  1872  and 
subsequently  were  not  sufficient  to  meet  the  interest  on  its  bonded 
debts  ;  and  in  March,  1872,  when  the  settlement  in  question  was 
made,  it  was  without  means  to  pay  its  floating  debt  or  the  interest 
on  its  bonded  debt,  except  from  net  earnings  and  such  money 
as  could  be  realized  from  its  stock  and  bonds  and  by  borrowing. 
The  railway  company  continued  to  operate  the  road  until  May 
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19,  1875,  on  which  day,  in  a  snit  bronght  in  the  United  States 
circnit  conrt  for  the  district  of  Iowa  to  foredoee  mort|2;ageB  g^ven 
hj  it  to  Becnre  ootatanding  bonds,  a  receiver  of  its  property  was 
appointed.  At  this  time  the  general  condition  of  the  company 
was  this :  Its  bonded  debt  was  $10,400,000,  npon  which  no  in- 
terest had  been  paid  since  November  1,  1873,  and  its  floating 
debt  amonnted  to  $1,250,000,  and  it  had  no  means  with  which  to 
pay  it.  In  the  above  snit  a  sale  nnder  a  decree  of  foredosnre 
was  made  in  July,  1876,  when  the  railroad  and  all  its  property 
were  purchased  and  have  since  been  owned  by  the  Burlington, 
Cedar  Bapids  and  Northern  Railway  Company.  After  the  ap- 
pointment of  the  receiver,  the  Bnrlington,  Cedar  Rapids  and  Min- 
nesota Railway  Company  ceased  to  do  bosiness  or  to  exercise  its 
franchises  as  a  corporation. 

It  shoald  be  stated,  in  this  connection,  that  Oreeneon  the  10th 
of  February,  1875,  transferred  the  above  nine  hundred  and  ten 
shares  to  John  I.  Blair,  a  gentleman  of  large  fctrtune  and  finan- 
cially responsible  for  the  balance,  if  any,  due  on  that  stock.  At 
the  instance  of  the  western  managers  of  the  Burlington,  Cedar 
Rapids  and  Minnesota  Railway  Company,  Mr.  Blair  undertook  to 
save  it  from  bankruptcy.  But,  ascertaining  that  the  company's 
over-ifisne  of  bonds  was  so  great  and  its  liabilities  so  lai^  that  it 
was  necessary  to  commence  foreclosure  proceedings  and  to  make 
application  for  the  appointment  of  a  receiver,  he  returned  to 
Oreene  and  others  all  the  stock  received  by  him. 

Clark,  the  plaintiff  below,  a  citizen  of  Ohio,  being  the  holder  of 
fifty  gold  bonds  of  $1,000  each  of  the  Burlington,  Cedar  Rapids 
and  Minnesota  Railway  Company,  dated  June  1,  1874,  payable  in 
the  year  1914,  and  bearing  interest  at  seven  per  cent  per  annum^ 
which  bonds  were  part  of  a  series  of  two  thousand  each,  for 
$1,000  secured  by  mortgage  upon  the  company's  net  income^ 
rolling  stock  and  additions,  and  convertible  at  the  option  of  the 
holder  into  capital  stock,  brought  suit  to  recover  the  amount  due 
thereon,  and  on  the  4th  of  June,  1878,  recovered  judgment 
against  the  railroad  company  for  the  sum  of  $65,517  to  bear  in- 
terest from  that  date.  We  infer,  though  the  record  contains  no 
distinct  statement  or  proof  on  the  subject,  that  the  bonds  be- 
came  due  and  payable  prior  to  this  snit  on  account  of  default  in 
the  payment  of  interest.     Execution  was  issued  upon  the  jndg- 


Clark  y.  Bbteb.  463 

ment,  and  was  returned  Aagust  10, 1880,  "  No  property  f  onnd." 
The  present  suit  was  commenoed  July  5,  1881,  by  Olark  against 
the  administrator  of  Greene,  a  citizen  of  Iowa,  in  the  circuit 
court  for  linn  county  in  that  state.  The  petition,  after  setting 
out  the  foregoing  judgment,  the  return  of  the  execution  thereon 
unsatisfied,  and  the  ownership  of  the  nine  hundred  and  ten  shares 
of  stock  by  Greene  up  to  his  death,  and  by  his  estate  since,  al- 
leged ^'  that  of  the  value  of  said  shares  of  stock  owned  by  said 
decedent  there  has  been  paid  only  the  sum  of  $18,200,  or  about 
twenty  per  centum  of  the  fall  value  of  said  stock,  and  there  is 
still  dne  upon  said  shares  a  balance  of  eighty  per  centum  of  their 
full  value,  amounting  to  the  sum  of  $72,800 ;  that  said  balance 
due  upon  said  shares  was  a  trust  fund  in  the  hands  of  said  de- 
cedent for  the  payment  of  said  judgment,  and  is  still  a  trust  fund 
for  the  purpose  in  the  hands  of  decedent's  administrator ;  that 
the  defendant  herein  is  the  administrator  of  the  estate  of  said 
George  Greene,  deceased,  duly  appointed  and  qualified ;  that  said 
decedent  in  his  life-time  failed  and  neglected  to  pay  or  cause  to 
be  paid  the  said  judgment,  or  any  part  thereof,  and  this  defend- 
ant has  failed  and  neglected  to  pay  or  caase  to  be  paid  the  same, 
or  any  part  thereof,  and  the  said  judgment  is  still  due  and  wholly 
unpaid."  The  prayer  of  the  petition  was  for  a  judgment  against 
the  defendant  as  administrator  for  the  whole  amount  of  the  plain- 
tiff's claim,  with  interest  and  costs,  and  that  it  be  allowed  by  the 
court  as  a  just  claim  against  Greene's  estate. 

The  case  was  subsequently  removed,  upon  the  petition  of  Clark, 
to  the  circuit  court  of  the  United  States  for  the  district  of  Iowa, 
and  thereafter  by  consent  was  transferred  to  the  eastern  division 
of  the  southern  district  of  that  state. 

The  defendant,  besides  denying  each  allegation  of  the  plain- 
tiff's claim  and  petition,  pleads,  in  bar  of  the  action,  the  statute 
of  limitations  of  Iowa,  and  also  a  certain  settlement  and  compro- 
mise between  the  plaintiff  and  the  railway  company.  To  this 
answer  a  replication  was  filed  by  the  plaintiff. 

Aft^r  the  evidence  was  conclnded  the  plaintiff  asked  several  in- 
structions based  upon  the  general  ground  that  the  stock  used  in 
discharging  the  debt  of  the  construction  company  was  a  trust 
fund  for  the  benefit  of  creditors,  and  that,  without  reference  to 
the  necessities  of  the  railroad  company  or  the  (rood  faith  of  the 
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lova.  ijkr\L.z  z^ntni  ori^r:^  ;:ir2«ii£tSoo  in  &2  ciil  ^e%xit&  and 
v^^  ^r'jfXf:AL::.'rit,  41* i  ori^lsAi  ei^Iasrre  jan»il»oa.  ia  the  re- 
jtpe'itlre  c»uiAt;ea  of  tLe  s^:€^  amor^  oticcr  things.  -  of  the  aettfe- 
n^sX  of  the  eaUtea  ^if  deeeaaed  per&>jaaL^  Of  the  nling  of  a  daim 
a^.'r.^  tLe  e^taU;  of  a  d€:eeaded  pef^^n.  the  executor  or  adin:iii»- 
tnit/>r  u  entitled  to  notice  to  be  termed  **  in  the  manner  leqoired 
ihf  fUjrnrneficinz  orilnsay  prooeedings,**  unless  the  claim  be  ex- 
yrhsbitlj  admitted  in  writing  with  the  approbation  of  theeoort,  and 
wlten  not  so  admitted  ^  the  ocKut  mav  hear  and  aSow  the  same,  or 
iriaj  ftnbmit  it  to  a  jary.*'  On  sncfa  hearing,  unles  otherwise  de- 
cbir'A.  the  coart  i^  goremed  bj  the  provisions  of  hnr  applicable 
to  an  ordinary  prriceeding.  When  a  claim  is  allowed,  it  is  ^  |daoed 
in  thje  catatogne  of  established  claims,  bot  shuil  not  be  a  lien." 
OAe  Iowa  1873,  J|  16L  2312,  2370,  240S,  2411,  2416.  No 
other  coart  of  the  state,  except  a  circuit  coart,  has  jnrisdicdon  to 
allow  or  di^llow  a  claim  against  the  estate  of  a  deceased  peiaoD. 
Tilhnan  V.  Bowman,  6S  Iowa,  450 ;  27  X.  W.  EepV,  377  ;  Shrop- 
shire  V.  Ix^ng,  6S  Iowa,  539  ;  27  N.  W.  Bep'r,  737.  While  an 
order  allowing  snch  a  claim  is  not  an  ordinary  judgment  upon 
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which  an  execation  may  issue,  it  is  an  '^  adjadication  "  establish- 
ing that  claim  as  one  to  be  paid  by  the  executor  or  adminis- 
trator so  far  as  the  estate  in  his  hands  is  sufficient.  Foteaux  v. 
Lepage,  6  Iowa,  123 ;  Voorhies  v.  Eubank,  6  Iowa,  274 ;  Little  v. 
Sinnett,  7  Iowa,  824 ;  Smith  v.  Shawhan,  37  Iowa,  685 ;  Dessaint 
V.  Foster,  72  Iowa,  640 ;  34  N.  W.  Rep'r,  454.  It  is  suggested 
that  the  claim  in  suit  here  is  a  mere  incident  to  the  marshaling 
and  distribution  of  the  estate  of  Greene  ;  that  such  estate  can  only 
be  administered  and  distributed  by  the  state  court  in  accordance 
with  the  laws  of  the  state ;  and  that  the  circuit  court  of  the  United 
States  was  without  jurisdiction  to  determine  whether  it  was  or 
not  a  valid  claim  against  that  estate.  This  position  is  wholly  un- 
tenable. As  fhe  proceeding  involved  a  judicial  determination  as 
to  the  liability  of  Greene's  estate  for  the  amount  of  Clark's  claim, 
with  parties  before  the  court  to  contest  aU  the  questions  of  law 
and  fact,  it  was  clearly  a  "  suit,"  within  the  meaning  of  the  act 
of  congress  providing  for  the  removal  of  suits  to  the  circuit  courts 
of  the  United  States. 

The  removal  in  this  case  was,  therefore,  proper,  unless  it  be 
competent  for  a  state,  by  legislative  enactment  conferring  upon 
its  own  courts  exclusive  jurisdiction  of  all  proceedings  or  suits 
involving  the  settlement  and  distribution  of  the  estates  of  deceased 
persons,  to  exclude  the  jurisdiction  of  the  courts  of  the  United 
States  even  in  cases  where  the  constitutional  requirement  as  to 
citizenship  is  met.  But  this  court  has  decided,  upon  full  con- 
sideration, that  no  such  result  can  be  constitutionally  effected  by 
state  legislation.  The  case  of  Hess  v.  Reynolds,  113  U.  S.  73, 
77;  5  Sup.  Ct.  Eep'r,  377,  involved  a  disputed  claim  originally 
filed  in  a  probate  court  of  Michigan,  carried  by  appeal  to  a  circuit 
court  of  the  same  state,  and  subsequently  removed  to  the  circuit 
court  of  the  United  States  for  the  district  of  Michigan.  Sub- 
stantially the  same  question  of  jurisdiction  was  raised  in  that  case 
that  is  here  presented.  This  court  said  :  "  It  may  be  convenient 
that  all  debts  to  be  paid  out  of  the  assets  of  a  deceased  man's  es- 
tate shall  be  established  in  the  court  to  which  the  law  of  the 
domicile  has  confided  the  general  administration  of  these  assets. 
And  the  courts  of  the  United  States  will  pay  respect  to  this  prin- 
ciple, in  the  ^execution  of  the  process  enforcing  their  judgments 

out  of  these  assets,  so  far  as  the  demands  of  justice  require.     But 
VOL.  IV.— 59 
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netther  the  principle  of  oonTenienee,  nor  the  stidateB  of  s  state, 
can  deprive  them  of  jarisdicdoo  to  hear  and  determine  a  contro- 
'werej  between  citizens  of  different  states^  when  audi  a  cr>ntroveri|r 
is  diatinctlj  presented,  because  the  judgment  maj  affect  the  ad- 
ministration or  distribution  in  another  form  of  the  assets  of  the 
decedent's  estate.  The  controverted  question  of  debt  or  no  debt 
is  one  which,  if  the  representative  of  the  decedoit  is  a  citizen  of 
a  state  different  from  that  of  the  other  party,  the  party  properly 
situated  has  a  right,  given  by  the  constitution  of  the  United  States, 
to  have  tried  originally  or  by  removal  in  a  court  of  the  United 
States,  which  cannot  be  defeated  by  state  statutes  enacted  for  the 
more  convenient  settlement  of  estates  of  decedents."  See,  also, 
Payne  ▼.  Hook,  7  Wall.  425 ;  Boom  Co.  v.  Patterson,  98  U.  S.  403 ; 
Ellis  V.  Davis,  109  U.  S.  485  ;  3  Sup.  Ct.  Sep'r,  327;  Delaware 
Co.  V.  Safe,  eta,  Co.,  183  U.  S. 473, 487 ;  10  Sup.  Ct.  Bep'r,  39^, 
Upshur  Co.  V.  Rich,  186  U.  S.  467,  477 ;  10  Sup.  Ct  Bep'r,  661. 

It  is  next  contended  that,  under  the  statutes  of  Iowa  governing 
the  settlement  of  the  estates  of  deceased  persons,  the  plaintiff  in 
error  has  only  an  interest  in  the  *^  fund  "  arising  from  Greene's 
estate ;  and  as  it  does  not  appear,  aflSrmatiyely ,  that  such  interest 
exceeds,  or  can  exceed,  in  value  the  sum  of  $6,000,  this  court  is 
without  jurisdiction,  and  the  writ  of  error  should  be  dismissed. 
This  contention  must  be  overruled. 

The  plaintiff  seeks  a  judgment  against  the  estate  of  Greene  for 
the  sum  of  $65,523.20,  with  interest.  The  defendant  disputes 
the  whole  of  that  claim.  The  sum  sued  for  —  the  entire  claim 
having  been  rejected  —  is  the  value  of  the  matter  in  dispute  here ; 
and  our  jurisdiction  to  determine  that  dispute  cannot  depend  upon 
an  inquiry  as  to  whether  the  estate  of  Greene,  when  fpUy  dis- 
tributed, may  or  may  not  yield  to  the  plaintiff,  if  succepsful  here, 
something  in  excess  of  $5,000.  Such  an  inquiry  is  as  inadmissible, 
on  this  writ  of  error,  as  it  would  be  if  the  judgment  had  estab- 
lished the  claim  of  the  plaintiff  against  Greene's  administrator 
for  the  full  amount,  and  a  writ  of  error  had  been  prosecuted  by 
him  to  reverse  that  judgment.  The  case  is  different  from  Miller 
y.  Clark,  138  U.  S.  223,  where  the  appeal  was  dismissed,  because 
it  appeared,  afl^matively,  that  the  appellant,  who  was  the  plain- 
tiff below,  did  not  claim,  and  could  not  possibly  recover,  for 
himself,  a  sum  in  excess  of  $5,000. 
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We  come  now  to  consider  the  principal  questions  in  the  ease. 
They  relate  to  the  liability  of  the  defendant  for  the  difference  be- 
tween the  face  valne  of  the  stock  issued  to  Greene  in  1873,  and 
the  value  at  which  it  was  rated  in  the  settlement  of  that  year  with 
the  Burlington,  Cedar  Kapids  and  Minnesota  Railway  Company. 
The  general  proposition  advanced  by  the  plaintiff  is  that  it  was  not 
competent  for  the  railway  company  to  issne  to  Greene  and  his  asso- 
ciates in  discharge  of  its  debt  to  them,  amounting  to  $70,000,  three 
thousand  five  hundred  shares  of  stock  of  the  par  value  of  $350,000, 
although  the  settlement  upon  that  basis  may  have  been  demanded 
by  the  best  interests  of  the  company,  and  was  made  in  good  f aith^ 
without  intention  to  harm  the  corp>oration  or  to  defraud  its  cred- 
itors, existing  or  subsequent,  and  although  the  stock  at  the  time 
*'  was  not  worth  any  thing  in  the  market ;"  and  that  Greene  took  the 
nine  hundred  and  ten  shares  issued  to  him  for  twenty  per  cent  of 
its  face  value,  subject  to  the  implied  condition  that  he  should  be 
liable  for  any  unpaid  debts  of  the  corporation  to  the  extent  of  the 
difference  between  the  face  value  of  the  stock  and  the  amount  at 
which  it  was  taken  by  him.  It  is  not  contended  that  such  lia- 
bility arises  from  the  relations  Greene  held  to  the  two  companies 
making  the  settlement  of  1872,  but  from  the  obligations  the  law 
imposed  for  the  benefit  of  creditors  both  upon  the  corporation  is- 
suing the  stock  and  its  stockholders.  Of  course  under  this  view, 
every  one  having  claims  against  the  railway  company  — even 
laborers  and  employes  —  who  could  get  nothing  except  stock  in 
payment  of  their  demands,  became  bound  by  accepting  stock  at 
its  market  value  in  payment,  to  account  to  unsatisfied  judgment 
creditors  for  its  full  face  value,  although  at  the  time  it  was  sought 
to  make  them  liable,  the  corporation  had  ceased  to  exist,  or  its 
stock  had  remained,  as  it  was  when  taken,  absolutely  worthless. 
Such,  the  plaintiff  in  effect,  insists  is  the  law  of  Iowa. 

The  statutory  provisions  that  are  supposed  by  the  plaintiff  to 
sustain  his  position,  which  were  in  force  when  the  stock  in  ques- 
tion was  issued,  are  found  in  title  10,  chapter  62,  of  the  Revision 
of  the  Statutes  of  Iowa  of  1860,  relating  to  the  creation  of  cor- 
porations for  the  transaction  of  any  lawful  business,  including  the 
establishment  of  ferries,  the  construction  of  canals,  railways, 
bridges  or  other  works  of  internal  improvement.  Section  1150. 
Among  the  powers  which  such  corporations  may  exercise  are  ^'  to 
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make  contracts,  acquire  and  transfer  property,  possessing  the  same, 
powers  in  such  respects  as  priYate  indiYidoals  now  enjoj"  and 
to  establish  by-laws,  and  make  all  rules  and  r^^lations  deemed 
expedient  for  the  management  of  their  affairs  in  accordance  with 
law,  and  not  incompatible  with  an  honest  parpose.''  Section  1151. 
Articles  of  incorporation  were  required  to  be  recorded  in  the  office 
of  the  recorder  and  secretary  of  state.  Section  1152.  A  notice 
of  the  incorporation  must  be  published,  containing  the  name  of 
the  corporation  and  its  principal  place  of  transacting  business; 
the  general  nature  of  such  business ;  the  amonnt  of  capital  stock 
authorized,  and  the  terms  and  the  conditions  on  which  it  is  to  be 
paid  in ;  the  time  of  the  commencement  and  termination  of  the 
corporation  ;  by  what  officers  or  persons  the  affairs  of  the  corpora- 
tion are  to  be  conducted,  and  the  times  at  which  they  will  be 
elected;  the  highest  amonnt  of  indebtedness  or  liability  to  which 
the  corporation  is  at  any  time  to  subject  itself ;  and  whether  private 
property  is  to  be  exempt  from  corporate  debts.  Sections  1154, 
1155.  A  failure  to  comply  with  the  above  and  other  provisions, 
in  relation  to  organization  and  publicity,  rendered  the  individual 
property  of  all  the  stockholders  liable  for  the  corporate  debts, 
except  that  stockholders  in  railway  companies  were  made  liable 
only  for  the  amount  of  stock  held  by  them  in  such  companies. 
Sections  1166, 1338.  Intentional  fraud  in  failing  to  comply  sub- 
stantially with  the  articles  of  incorporation,  or  in  deceiving  the 
public  or  individuals  in  relation  to  their  means  or  their  liabilities, 
subjected  those  guilty  thereof  to  fine  and  imprisonment,  or  both, 
at  the  discretion  of  the  court.  Section  1163.  The  practice  of 
fraud  in  the  manner  mentioned  caused  a  forfeiture  of  all  the  priv- 
ileges conferred,  and  the  courts  could  proceed,  upon  information, 
to  wind  up  the  business  of  the  corporation.  Section  1167.  A 
copy  of  the  by-laws  of  the  corporation,  and  a  statement  of  the 
amount  of  capital  stock  subscribed,  the  amount  actually  paid  in, 
and  the  amount  of  the  indebtedness  in  a  general  way,  was  required 
to  be  kept  posted  up  in  the  principal  places  of  business,  subject  to 
public  inspection,  such  statement  to  be  corrected  as  often  as  any 
material  change  took  place  in  relation  to  any  part  of  the  subject- 
matter  of  the  statement.     Sections  1 161,  1162. 

The  provisions  upon  which  the  plaintiff  particularily  relies  are 
the  following : 
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^'  §  1169.  The  transfer  of  shares  is  not  valid^  except  as  between 
the  parties  thereto,  until  it  is  regularly  entered  on  the  books  of 
the  company  so  far  as  to  show  the  name  of  the  persons  by  and 
to  whom  transferred,  the  number  or  other  designation  of  -the 
shares,  and  the  date  of  the  transfer ;  bnt  such  transfer  shall  not  in 
any  way  exempt  the  person  or  persons  making  such  transfer  from 
any  liability  or  liabilities  of  said  corporation  which  were  created 
prior  to  such  transfer.    *    *    * 

'^  §  1172.  Nothing  herein  contained  exempts  the  stockholders 
of  any  corporation  from  individual  liability  to  the  amount  of  the 
unpaid  installments  on  the  stock  owned  by  them  or  transferred 
by  them  for  the  purpose  of  defrauding  creditors,  and  execution 
against  the  company  may  to  that  extent  be  levied  upon  such  pri- 
vate property  of  any  individual. 

^^§  1173.  In  none  of  the  cases  contemplated  in  this  chapter  can 
the  private  property  of  the  stockholders  be  levied  upon  for  the 
payment  of  corporate  debts  while  corporate  property  can  be  found 
with  which  to  satisfy  the  same,  but  it  will  be  sufficient  proof  that 
no  property  can  be  found  if  an  execution  has  issued  on  a  judg- 
ment against  the  corporation,  and  a  demand  thereon  made  of  some« 
one  of  the  last  acting  officers  of  the  body  for  property  on  which 
to  levy,  and  if  he  neglects  to  point  out  any  such  property. 

'^§  1174.  The  defendant  in  any  stage  of  a  cause  may  point  out 
corporate  property  subject  to  levy,  and  upon  his  satisfying  the 
court  of  the  existence  of  such  property,  by  affidavit  or  otherwise, 
the  cause  may  be  continued  or  execution  against  him  stayed  until 
the  property  can  be  levied  on  and  sold,  and  the  court  may  subse- 
quently render  judgment  and  order  execution  for  any  balance 
which  there  may  be  after  disposing  of  the  corporate  property 
according  to  the  stage  of  the  cause ;  but  if  a  demand  of  property 
has  been  made,  as  contemplated  in  the  preceding  section,  the  costs 
of  such  proceedings  shall  in  any  event  be  paid  by  the  company  or 
by  the  defendant." 

These  provisions  are  substantially  preserved  in  the  Iowa  Code 
of  1873,  sections  1058,  1059,  1062,  1063, 1068, 1071, 1078, 1082- 
1084. 

The  argument  in  behalf  of  the  plaintiff  assumes  that,  consist- 
ently with  these  statutory  provisions,  no  one  can,  under  any  cir- 
cumstances  whatever,  become  the  owner  of  the  stock  of  an  Iowa 
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corporation,  except  sabject  to  the  oonditioD  that,  where  property 
of  the  corporation  cannot  be  fonnd,  the  private  property  of  the 
stockholder  may  be  seized  nnder  execation  in  farorof  a  jadgment 
creditor  to  the  extent  of  the  difference  between  what  he  actnaDy 
paid  for  the  stock,  whether  in  money  or  in  property,  and  its  face 
yalne.  And  it  is  farther  insisted  that,  independently  of  the 
statute,  snch  is  the  doctrine  of  general  law  relating  to  subscrip- 
tions to  the  stock  of  corporations,  as  annonneed  by  this  oonrt  in 
several  cases.  We  are  of  opinion  that  neither  of  these  positions 
can  be  maintained. 

The  local  statute  nndoubtedly  proceeds  upon  the  ground  that 
unpaid  installments  of  stock  subscribed  constitute  —  no  other  rule 
being  prescribed  by  le^slative  enactment — a  trust  fund  for  the 
benefit  of  the  creditors.  But  it  does  not  declare  that  a  corpora- 
tion is  without  power,  under  any  circumstances  whatever,  to  dis- 
pose of  its  stock  at  lefis  than  par,  or  that  stock  purporting  to  be 
full  paid  shall,  in  all  cases,  and  without  reference  to  the  circum- 
stances under  which  it  was  acquired,  be  deemed  unpaid  to  the  ex- 
tent that  the  amount  given  for  it  by  the  owner,  whether  in  money 
or  in  property,  was  leas  than  its  face  value.  On  the  contrary,  the 
statute  itself  imposes  no  express  restriction  upon  the  disposition 
by  a  corporation  of  its  stock  except  such  as  is  imposed  upon  individ- 
uals, and  prescribes  no  rule  in  respect  to  the  liability  of  a  stockholder 
to  creditors  except  that  when  corporate  property  cannot  be  found  to 
pay  a  judgment  creditor  his  private  property  may  be  seized  under 
the  execution  to  the  extent  of  any  unpaid  Installments  on  the  stock 
owned  by  him.'  Whether  any  such  indebtedness  really  exists 
upon  the  part  of  a  particular  stockholder,  and  whether  he  in  law 
or  in  fact  owes  any  sum  on  the  stock  held  by  him,  was  left  by  the 
statute  to  be  determined  in  each  case,  upon  its  own  circumstances, 
and  in  accordance  with  the  principles  of  general  law  touching  the 
rights  ^nd  liabilities  of  creditors  and  stockholders.  If  the  l^sla- 
ture  had  intended  that  the  acquisition  of  stock  at  less  than  its 
fece  value  should  be  conclusive  evidence  in  every  case  that  the 
stock,  as  between  creditors  and  stockholders,  is  "  unpaid,"  it  would 
have  been  easy  to  so  declare,  as  has  been  done  in  some  of  the 
states.  If  such  a  rule  be  demanded  by  considerations  of  public 
policy,  the  remedy  is  with  the  legislative  department  of  the 
government  creating  the  corporation.     A  rule  so  explicit  and 
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unbending  conld  be  enforced  without  injustice  to  any  one,  for  all 
would  have  notice  from  the  statute  of  the  will  of  the  legislature. 
It  is  not  for  the  courts,  by  mere  interpretation  of  a  statute,  not 
justified  by  its  language,  to  accomplish  objects  that  are  within  the 
exclusive  province  of  legislation.  If,  when  receiving  the  nine 
hundred  and  ten  shares  of  stock  in  payment  of  his  portion  of  the 
claim  of  $70,000  against  the  railroad  company,  Greene  had  sup- 
posed that  he  would  thereby  become  liable  to  account  to  creditors 
for  its  full  face  value  without  regard  to  the  real  value  of  the  stock, 
and  whether  the  corporation  subsequently  became  bankrupt  or  not, 
he  certainly  would  not  have  taken  it  It  is  equally  certain  that 
no  such  result  was  contemplated  by  the  other  party  to  the  settle- 
ment. It  is  also  certain  that  the  acceptance  by  the  members  of 
the  construction  company  of  worthless  stock  In  fall  discharge  of 
its  claim  was  a  benefit  to  both  the  existing  creditors  and  the  holders 
of  stock  of  the  railroad  company  not  paid  in  full ;  to  creditors, 
because  it  diminished  the  number  of  that  class  who  would  be 
entitled  to  share  in  the  assets  of  the  company ;  to  stockholders  so 
situated,  because  it  lessened  the  number  of  creditors  to  whom,  in 
any  contingency,  they  would  be  liable  in  their  private  property 
for  the  debts  of  the  corporation.  Here  was  a  corporation  which, 
at  the  time  of  the  settlement  of  1872  with  Greene  and  his 
associates,  was  unable  from  its  net  earnings  to  pay  the  interest  on 
its  bonded  debt.  It  could  not  pay  even  its  floating  debt  without 
borrowing  money  or  making  sale  of  stock.  But  its  stock  could 
not  be  sold  for  money.  It  had  no  market  value,  and  the  company 
could  not  get  rid  of  the  debt  due  for  construction  except  by 
borrowing  money  or  selling  stock. 

«If  it  had  borrowed  money  and  secured  the  payment  by  mort- 
gage upon  its  real  property  or  income,  it  would  thereby  have 
added  to  the  burdens  of  creditors  and  original  stockholders.  So 
far  as  the  record  discloses,  it  did  in  good  faith  what  was  best  for 
all  then  concerned  in  the  railroad  company,  namely,  paid  off  a 
large  claim  for  construction  with  worthless  stock,  those  to  whom 
it  was  issued  taking  their  chances  that  it  might  at  a  future  time 
acquire  some  value,  but  with  the  certainty  that  if  the  railroad 
company  became  bankrupt  and  ceased  to  do  business  all  of  its  as- 
sets would  be  appropriated  by  creditors,  leaving  nothing  what- 
ever to  stockholders. 
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Do  the  dedfflonsof  tlusooiirt  reqaiieiis  tohold,  in  sach  a  case, 
that  a  creditor  taking  stock  in  payment  of  his  claim  is  bound  to 
other  creditors  for  the  face  value  of  the  stock?  The  plaintiff 
contends  that  our  decisions  are  to  that  effect  Let  us  see.  In 
Sawyer  v.  Hoag,  17  Wall.  610,  620,  it  was  held  that  the  capital 
stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is  a  trust 
fund  9ub  modo  for  the  benefit  of  its  general  creditors.  And  this 
principle  was  reaffirmed  in  Upton  v.  Tribilcock,  91  U.  8.  45; 
Sanger  y.  Upton,  91 U.  8. 56 ;  Webster  v.  Upton,  91  U.  S.  65 ;  PuU. 
man  y.  Upton,  96  U.  8.  328 ;  Chubb  v.  Upton,  95  U  S.  665 ;  Mor- 
gan Co.  y.  Allen,  103  U.  S.  498 ;  Scovill  v.  Thayer,  105  U.  S.  143 ; 
Hawkins  v.  Glenn,  131  U.  8.  319,  335 ;  9  Sup.  Ct  Bep'r,  739  ; 
and  Richardson  v.  Green,  133  U.  8.  30,  45 ;  10  Sup.  Ct  Bep'r^ 
280.  There  is  no  dispute  here  as  to  the  soundness  of  this  general 
principle.  The  dispute  is  as  to  its  application  to  a  case  like  the 
present  one.  We  can  be  aided  in  solving  this  inquiry  by  asoer- 
taining  the  character  of  the  particular  cases  in  which  it  has  been 
applied  by  this  court  In  Sawyer  y.  Hoag,  a  subscription  of 
$5,000  to  the  stock  of  an  insurance  company  for  which  the  sub- 
scriber paid  in  full,  but  received  in  return  the  check  of  the  cor- 
poration for  $4,250  under  an  agreement  that  the  debt  for  the 
stock  should  be  extingulBbed,  and  the  amount  of  the  check  should 
be  treated  simply  as  a  loan  of  money  to  the  stockholder,  was  held 
to  be  a  mere  device  to  evade  the  rule  that  unpaid  subscriptions  of 
stock  constitute  a  trust  fund  for  the  benefit  of  the  creditors  of 
the  corporation  ;  consequently,  that  the  stock  there  in  question 
was  to  be  regarded,  as  between  the  corporation  and  creditors,  to 
be  unpaid  to  the  extent  of  the  amount  received  back  from  the  cor- 
poration under  the  pretense  of  a  loan.  In  Upton  v.  Tribilcock,  an 
actual  subscriber  to  the  stock  of  an  insurance  company  upon  which 
he  agreed  to  pay  twenty  per  cent,  was  held  responsible  for  the 
balance,  and  could  not  escape  liability  therefor  because  of  repre- 
sentations by  the  agent,  at  the  time  of  the  subscription,  that  he 
would  be  only  responsible  for  tliat  amount,  or  by  proving  a  sub- 
seqaent  arrangement  with  the  company  canceling  the  subscription 
and  accepting,  as  in  full  payment,  his  note  for  the  twenty  per 
cent  agreed  to  be  paid.  Sanger  v.  Upton  was  another  case  of 
the  actual  subscription  of  stock  upon  which  the  subscriber  was 
held  to  pay  the  full  sum  subscribed. 
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In  Webster  v.  Upton  a  person  holding  oertificates  of  stock  by 
transfer  from  the  original  subscriber,  and  standing  upon  the 
books  of  the  corporation  as  a  stockholder,  was  held  liable  for  the 
balance  due  upon  the  stock,  without  proof  of  an  '^  express  "  prom- 
ise upon  his  part  to  pay.  In  Chubb  v.  Upton  the  decision  was 
that  one  receiving  a  certificate  of  stock  for  a  certain  number  of 
shares,  at  a  given  sum  per  share,  thereby  became  liable  to  pay  the 
amount  thereof  when  called  upon  by  the  corporation  or  its  as- 
signee in  bankruptcy;  and  in  Pullman  v.  Upton,  that  a  transferee 
of  stock  who  caused  the  transfer  to  be  made  to  himself,  as  col- 
lateral security  for  a  debt  of  the  transferrer,  was  liable  for  the 
balance  due  on  such  stock.  The  doctrine  of  the  latter  case  was 
approved  in  Hawkins  v.  Glenn.  In  Morgan  Co.  v.  Allen  it  was 
decided  that  the  subscription  by  a  county  to  the  capital  stock  of  a 
railroad  company,  together  with  the  bonds  given  therefor,  con- 
stituted with  other  property  of  the  company  a  trust  fund,  to 
which  all  its  creditors  could  rightfully  look  for  satisfaction  of 
their  claims;  and  that  by  no  device  or  combination,  to  which 
particular  creditors  were  parties,  could  it  withdraw  its  bonds  from 
that  fund,  and  thereby  avoid  liability  to  the  general  creditors  of 
the  company.  In  Scovill  v.  Thayer  it  was  declared,  among  other 
things,  that  a  contract  between  a  corporation  and  its  stockholders, 
that  they  should  never  be  called  upon  to  pay  any  other  assessment 
than  that  paid  at  the  outset,  while  good  as  between  the  corpora- 
tion  and  the  stockholders,  was  a  fraud  in  law  upon  creditors, 
which  they  could  have  set  aside  whenever  their  rights  intervened 
and  their  claims  were  unsatisfied.  In  Bichardson  v.  Green  it 
was  held  that  the  issuing  by  a  corporation  of  bonus  stock  was  in 
violation  of  a  statute  of  the  state  declaring  it  to  be  unlawful  to 
issue  certificates  of  stock  until  the  shares  were  fully  paid,  and 
that  one  exercising  the  privileges  and  powers  of  a  stockholder  in 
a  corporation  was  not  exempt  from  the  liabilities  attaching  to  a 
iona  Jide  stockholder  who  took  shares  purporting  to  be,  but 
which  in  fact  were  not,  fully  paid. 

This  detailed  statement  of  the  above  case  has  been  made  be- 
cause of  the  confident  assertion  that  they  rest  upon  doctrines 
necessarily  requiring  the  reversal  of  the  judgment.  We  do  not 
concur  in  this  view.  In  all  of  these  cases,  except  one,  there  was  an 
actual  subscription  of  a  given  amount.  They  were  cases  of  prom- 
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ises  to  pay  the  company  the  amount  snbscribed,  not  of  sales  by  it. 
According  to  those  cases  a  stockholder,  becoming  snc^  by  formal 
subscription  or  by  transfer  upon  the  books  of  the  corporation, 
cannot  be  discharged  to  the  injury  of  creditors  by  any  agreement, 
arrangement  or  device  to  which  creditors  do  not  give  their  as- 
sent, and  by  which  the  stockholder  is  to  pay  less  than  the  amount 
due  upon  such  stock ;  this  upon  the  ground  stated  in  Webster  v. 
Upton,  that  '' neither  the  stockholders  nor  their  agents,  the  di- 
rectors, can  rightfully  withhold  any  portion  of  the  stock  from  the 
reach  of  those  who  have  lawful  claims  against  the  company,"  and 
that  '^  the  stock  thus  held  in  trnst  is  the  whole  stock,  not  merely 
that  percentage  of  it  which  has  been  called  in  and  paid."  The 
present  case  presents  features  that  are  not  to  be  found  in  the 
others.  It  is  not  the  case  of  an  ordinary  subscription  of  stock  in 
a  given  amount.  Nor  is  it,  strictly,  one  of  an  ordinary  purchase 
of  stock  for  purposes  of  investment.  It  is  the  case  of  a  cred- 
itor of  an  insolvent  railroad  corporation  which,  in  consequence 
of  its  inability  to  pay  creditors  in  money,  was  threatened  with 
bankruptcy,  and  which  refused  or  was  unable  to  pay  except  in 
stock  that  was  without  market  value.  To  say  that  a  public  cor- 
poration, charged  with  public  duties,  may  not  relieve  itself  from 
embarrassment  by  paying  its  debt  in  stock  at  its  real  value  —  there 
being  no  statute  forbidding  such  a  transaction  —  without  subject- 
ing the  creditor,  surrendering  his  debt,  to  the  liability  attaching 
to  stockholders  who  have  agreed,  expressly  or  impliedly,  to  pay 
the  face  value  of  stock  subscribed  by  them,  is,  in  effect,  to  compel 
them  either  to  suspend  oi>erations  the  moment  they  become  un- 
able to  pay  their  current  debts,  or  to  borrow  money  secured  by 
mortgage  upon  the  corporate  property.  We  do  not  think  the 
statute  of  Iowa  can  be  properly  construed  to  cause  such  a  result 
in  respect  to  corporations  organized  under  its  laws. 

We  must  not  be  understood  as  modifying  in  any  respect  the 
principles  laid  down  in  the  cases  above  cited,  nor  the  salutary  rule 
laid  down  in  Sawyer  v.  Iloag,  that  when  the  interest  of  the  pub- 
lic or  of  strangers  is  to  be  affected  by  any  transaction  between  the 
stockholders  owning  the  corporation  and  the  corporation  itself, 
**such  transaction  should  be  subject  to  a  rigid  scrutiny,  and,  if 
found  to  be  infected  with  any  thing  unfair  toward  such  third  per- 
son calculated  to  injure  him,  or  designed  intentionally  and  in- 
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equitably  to  screen  the  stockholder  from  loss  at  the  expense  of  the 
general  creditor,  it  should  be  disregarded  or  annulled  so  far  as  it 
may  inequitably  affect  him."  These  priociples'  were  reaffirmed 
in  Bichardson  v.  Green,  and  should  not  be  relaxed  in  any  case  in 
which  they  may  be  applied  consistently  with  justice.  So,  when 
the  interest  of  creditors  require,  those  who  hold  shares  of  stock 
in  a  corporation,  purporting  to  be,  but  which  are  shown  not  to 
have  been,  paid  for  to  the  extent  of  their  face  value,  should  be 
held  liable  to  pay  for  such  shares  in  full,  unless  it  appears  that 
tliey  acquired  the  stock  under  circumstances  that  did  not  give 
creditors  and  other  stockholders  just  ground  for  complaint.  As 
said  by  this  court  in  Peters  v.  Bain,  133  TJ.  S.  670,  691 ;  10  Sup. 
Ct.  Eep'r,  354,  '*  unpaid  subscriptions  to  stocks  are  assets,  and 
have  frequently  been  treated  by  courts  of  equity  as  if  impressed 
with  a  trust  stib  modo,  in  the  sense  that  neither  the  stockholders 
nor  the  corporations  can  misappropriate  subscriptions  so  far  as 
creditors  are  concerned."  See,  also,  Graham  v.  Railroad  Go.,  102 
TJ.  8. 148,  161 ;  Railroad  Co.  v.  Ham,  114  TJ.  S.  587,  694 ;  5  Sup. 
Ct.  Rep'r,  1081 ;  Fogg  v.  Blair,  133  TJ.  S.  534,  541 ;  10  Sup.  Ct. 
Rep'r,  338. 

The  general  grounds  upon  which  we  have  proceeded  are  sup- 
ported by  New  Albany  v.  Burke,  11  Wall.  96,  103,  et  seq.  In 
that  case,  a  judgment  creditor  of  an  insolvent  railroad  corp>oration 
sought  to  hold  the  city  of  New  Albany  liable  for  the  balance  al- 
leged to  be  due  by  it  on  a  subscription  to  the  capital  stock  of  that 
corporation.  TJnder  an  ordinance  of  the  city,  a  subscription  of 
$400,000,  payable  in  dty  bonds,  was  made  by  it  to  the  stock  of 
the  corporation,  the  railroad  company  agreeing  that  not  more  than 
$250,000  of  the  bonds  should  be  called  for  until  the  road  was 
completed  to  a  certain  place.  Pursuant  to  the  subscription,  the 
city  delivered  to  the  company  $200,000  of  its  bonds,  payable  to 
bearer.  In  consequence  of  its  inability  to  obtain  money  on  them, 
the  company  was  unable  to  carry  on  the  works,  and  abandoned 
the  enterprise,  after  having  pledged  nearly  all  of  the  bonds  re- 
ceived by  it  for  money  borrowed  to  prosecute  it.  TJnder  those 
circumstances  the  company  proposed  to  the  city  that,  if  it  would 
provide  means  for  the  payment  of  the  sums  borrowed,  the  bonds 
80  pledged  should  be  returned  to  the  city  and  canceled.  If  the 
bonds  had  been  sold  by  the  pledgees,  they  would  not  have  brought 
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more  than  saffident  to  pay  the  sam8  borrowed.     The  city  accepted 
the  proposition  made  to  it  upon  the  condition,  to  which  the  rail- 
road  company  acceded,  tliat  the  latter  would  cancel  the  city's 
subscription,  and  consent  to  the  repeal  of  all  ordinances  relating 
thereto.     The  agreement  was  carried  into  effect,  the  city  paying 
the  sums  for  which  the  bonds  were  pledged,  amounting  to  more 
than  $36,000.    All  the  bonds,  except  seven  that  had  been  sold, 
were  refcumed  to  the  city  and  canceled,  as  was  also  the  subscrip- 
tion of  stock.     One  of  the  contentions  of  the  judgment  creditor 
was  that  this  arrangement  or  compromise  was  fraudulent  in  law, 
because  the  capital  stock  of  the  corporation  was  a  trust  fund  irre- 
vocably pledged  for  the  benefit  of  creditors,  and  that  the  corpo- 
ration could  not,  when  insolvent,  give  away  its  assets,  or  release 
its  debtors  without  payment,  or  do  any  other  act  prejudicial  to 
creditors.     This  coml  said :  '*  There  was  no  restriction  in  the 
contract  upon  the  power  of  disposition,  and  none  at  law,  or  in 
equity,  unless  it  be  that  the  company  could  not  part  with  the  bonds 
in  fraud  of  its  stockholders  or  its  creditors.     And  it  had  the  right, 
which  all  other  debtors  had  at  the  time,  to  make  preferences 
among  its  creditors  ^  to  pay  one  rather  than  another.     It  is  not 
to  be  disputed  that,  situated  as  the  company  was  at  the  time  when 
the  contract  of  August  and  September,  1857,  was  made,  with  the 
debt  of  $36,000   pressing  upon  it,  and  with  no  other  means  of 
relief,  it  might  have  sold  the  entire  lot  of  two  hundred  and  forty- 
three  bonds  which  it  held,  or  was  entitled  to  call  for,  at  the  best 
price  that  could  have  been  obtained,  and  might  have  applied  tha 
entire  proceeds,  had  they  been  needed,  to  pay  the  single  debt. 
Of  this,  neither  the  stockholders  nor  the  other  creditors  could 
have  complained.     *     *    *    Time  has  revealed  that  the  bonds 
were  worth  more  than  they  could  have  been  sold  for,  but  we  are 
to  look  at  the  circumstances  as  they  were  when  the  transaction 
took  place,  in  considering  what  was  its  nature,  and  whether  it 
was  legal.    *     *    *     Certainly  it  [the  compromise]  did  not  place 
the  company  in  any  worse  position  than  it  must  have  held  had  it 
not  been  made.     »    *    * 

Besides,  as  we  have  seen,  the  arrangement  assailed  by  the  com- 
plainants was  not  a  modification  of  the  subscription  previously 
made,  or  a  bonus  given  for  a  release.  It  was  rather  a  purchase  of 
the  city  debt.     We  think  it  was  not  beyond  the  power  of  the 
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contracting  parties."  Again,  after  observing  that  the  arrange- 
ment made  was  binding  upon  the  railroad  company,  through 
which,  as  well  as  against  which,  the  judgment  creditors  claimed, 
the  court  said  :  ^'  No  doubt  the  subscribed  capital  stock  of  a  cor- 
poration is  a  fund  held  by  it  in  trust  for  its  creditors,  as  is  also 
all  its  other  property,  and  had  the  railroad  company  released,  ' 
without  equivalent  consideration,  or  given  it  away,  its  action 
would  have  been  fraudulent,  and  might  have  been  set  aside  by  a 
court  of  equity.  But  certainly  it  was  in  the  power  of  the  direct- 
ors to  apply  the  subscription  on  bonds  taken  in  payment  to  the 
extinguishment  of  debts,  and,  if  thus  applied  in  good  faith,  all 
being  obtained  for  it  that  it  was  worth,  no  one  has  been  wronged. 
It  is,  therefore,  a  question  of  fact  to  be  determined  by  the  evi- 
dence whether  the  bonds  and  the  balance  of  the  city's  subscrip- 
tion  were  thus  applied.  »  »  »  We  may  add  the  evidence  is 
convincing  that  the  contract  between  the  city  and  the  company 
was  made  in  the  utmost  good  faith,  with  no  intention  to  wrong 
the  creditors  of  the  latter;  that  it  was  at  the  time  considered  ad- 
vantageous to  the  company  ;  and  it  is  not  proved  that  all  was  not 
paid  for  the  bonds  issued  and  to  be  issued  that  they  could  have 
been  sold  for  in  the  market."  These  principles  have  not  been 
modified  by  any  decision  of  this  court,  and  they  fully  sustain  the 
judgment  in  this  case.  And  there  is  some  support  for  the  judg- 
ment in  Gelpcke  v.  Blake,  19  Iowa,  283,  268  (decided  in  1865) 
in  which  a  creditor  of  a  railroad  corporation  sought  to  hold  a 
stockholder  liable  on  his  subscription,  notwithstanding  his  release 
by  it.  The  court  said :  '^  Again,  a  release  is  a  contract,  and 
the  articles  of  incorporation  give  to  this  company  all  the  powers 
described  in  section  674  of  the  Code  of  1851.  The  sixth  clause 
of  that  section  invests  the  company  with  power  to  make  con- 
tracts, acquire  and  transfer  property,  possessing  the  same  powers 
in  such  respects  as  private  individuals  now  enjoy.  There  was  no 
lack  of  power,  therefore,  in  this  company,  nor  do  we  think  there 
would  have  been  in  the  board  of  directors,  to  rescind  the  contract 
with  or  without  the  consent  of  the  stockholders  or  others,  when  it 
was  done  in  good  faith,  and  under  the  peculiar  and  equitable  cir- 
cumstances of  the  case."  The  clause  in  the  Code  of  1851,  above 
referred  to,  was  reproduced  in  Revision  1860,  section  1151,  and 
in  Code  1873,  section  1059. 
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It  iSj  however,  contended  that  the  judgment  cannot  be  snfl- 
tained  without  disregarding  later  dedsions  of  the  supreme  court 
of  Iowa,  which,  it  is  insisted,  rest  upon  the  statute  of  that  state, 
and  are  binding  upon  this  court.  Eelianoe  is  particularly  placed 
by  the  plaintiff  upon  Jackson  v.  Traer,  64  Iowa,  469  ;  20  N.  W. 
Bep'r,  764.  All  the  cases  in  that  learned  court  to  which  attention 
has  been  called  were  determined  after  Greene  acquired  the  stock 
in  question,  and  all,  with  one  exception,  after  this  litigation  was 
commenced.  The  recognition  in  the  Iowa  statute  of  the  right  of 
creditore  of  corporations  to  look  to  unpaid  installments  of  stock 
subscriptions  to  obtain  satisfaction  of  their  demands  did  not  con- 
fer a  new  right,  but  is  recognition  of  a  right  existing  before  the 
statute,  in  virtue  of  the  relations  between  a  corporation  and  its 
creditors  and  stockholders.  The  new  right  given  to  the  creditor 
by  the  statute  is  to  have  his  execution,  when  corporate  property 
cannot  be  found,  levied  upon  the  private  property  of  the  stock- 
holder who  is  indebted  on  his  subscription  of  stock,  it  being  de- 
clared, out  of  abundant  caution,  that  nothing  in  the  statute  ^'  ex- 
empts "  stockholders  from  individual  liability  to  the  amount  of 
their  unpaid  installments  of  stock.  The  decisions  of  the  state 
court  are  not^  therefore,  to  be  regarded  as  resting  upon  the  local 
statute,  but  only  as  expressing  the  views  of  that  tribunal  in  respect 
to  the  same  principles  of  general  law  announced  by  this  court  after 
the  fullest  consideration,  in  the  numerous  cases  to  which  we  have 
adverted.  The  leading  case  in  the  state  court  upon  this  subject 
is  Jackson  v.  Traer,  above  cited-  It  involved  the  liabilitv  of 
Greene's  estate  to  another  judgment  creditor  of  the  railroad  com- 
pany ^or  the  difference  between  the  face  value  of  his  stock  and  the 
price  at  which  it  was  received  in  payment  of  his  claim.  Upon  the 
first  hearing  in  the  supreme  court  of  the  state,  all  its  members 
except  one  held  that  the  stock  should  be  treated  as  fully  paid.  16 
N.  W.  Rep'l',  120.  Upon  a  rehearing  at  the  October  term,  1884 
— some  time  after  this  action  was  brought  and  had  been  removed 
into  the  court  below  -^  three  of  the  judges  held  that  Greene's  es- 
tate was  bound  to  account  to  creditors  for  eighty  per  cent  of  the 
face  value  of  the  stock  received  by  him.  Chief  Justice  Bothrock 
and  Judge  Seevers  dissented.  The  two  cases  since  Jackson  v. 
Traer  —  we  allude  to  Carbon  Co.  v.  Mills,  78  Iowa,  460 ;  43  N. 
W.  Rep'r,  290,  and  Water  Power  Co.  v.  Hopkins,  79  Iowa,  653; 
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44  N.  W.  Bep'r,  797  —  do  not  rest  apon  sdj  ground  that  Ib  in- 
consistent  with  the  views  we  have  expressed. 

We  cannot  consistently  with  oar  deliberate  judgment  npon  thi^ 
question  of  general  law,  accept  the  decision  in  Jackson  v.  Traer 
as  controlling  the  determination  of  the  present  case.  Upon  ques- 
tions of  that  character  the  federal  courts  administering  justice  in 
Iowa  have  equal  and  co-ordinate  jurisdiction  with  the  courts  of 
that  state,  although  they  will  lean  ^'  toward  an  agreement  of  views 
with  the  state  court,  if  the  question  seems  to  them  balanced  with 
doubt."  Railroad  Oo.  v.  Lockwood,  17  Wall.  857,  367;  Burgess. 
V.  Seligman,  107  U.  S.  20 ;  2  Sup.  Ct.  Eep'r,  10;  Pana  v.  Bowler, 
107  U.  S.  429 ;  2  Sup.  Ct.  Rep'r,  704;  Hough  v.  Railway  Co., 
100  U.  8.  213,  226 ;  Railroad  Co.  v.  National  Bank,  102  U.  S. 
14,  80,  31;  Myrick  v.  Railroad  Co.,  107  U.  S.  102, 109;  1  Sup.  Ct 
Rep'r,  425;  CarroU  Co.  v.  Smith,  111  U.  S.  556 ;  4  Sup.  Ct.  Rep'r, 
639 ;  Bollee  v.  Brimfield,  120  U.  S.  759 ;  7  Sup.  Ct.  Rep'r,  736. 
The  judgment  below,  in  our  opinion,  is  in  accordance  with  the 
law  as  it  was  adjudged  to  be  when  Greene  received  the  stock  in 
question  and  surrendered  his  claim  upon  the  railroad  company 
and  with  the  law  as  this  court  has  since  that  time  frequently  de- 
clared it  to  be ;  and  our  duty  is  to  so  declare  in  the  case  before  us. 
Judgment  affirmed. 

Brown,  J.,  not  having  been  a  member  of  the  court  when  thi9 
case  was  argued,  did  not  participate  in  its  decision.* 

Oorporationa  —  liability  to  corporate  oraditom  of  holdan  of  railroad 
■took  iataed  as  a  boniu  to  contractors  for  building  the  road. —  In  view  of  the 
importance  of  the  queBtlons  decided  in  the  foregoing  and  following  eases,  we 
give  here  the  opinion  of  the  same  court  in  a  similar  case  decided  at  about  the 
same  time.  The  plaintiff  Fogg  had  obtained  a  judgment  against  the  St. 
Louis,  Hannibal  and  Keokuk  Railroad  Company.  The  railroad  company  being 
insolvent,  pUintiff  brought  suit  against  Blair,  to  hold  him  liable  upon  stock  in 
the  company  which  he  had  received  under  the  following  circumstances:  Blair 
and  Taylor  entered  into  a  contract  with  the  company,  in  which  they  undertook 
to  construct  a  portion  of  its  road.  In  consideration  of  the  work  they  were  to 
receive  first  mortgage  bonds  of  the  company  at  the  rate  of  $12,000  for  each 
mile  of  road  constructed  and  $850,000  par  value  of  the  stock  of  the  company. 
The  contract  was  performed  and  Blair  and  Taylor  received  the  stock  and 
bonds  as  agreed,  a  certificate  for  four  thousand  two  hundred  and  fifty  shares 
of  the  par  value  of  $425,000  being  issued  directly  to  each.  It  is  alleged  in  the 
bill  that  the  work  done  by  them  "  was  not  worth  more  than  $12,000  per  mile;  '* 

•  B0ported  In  11  Sup.  Ct  Bep'r,466;  180  U.  S.  90. 
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that  the  flrat  mortgage  bonds  delivered  to  them  constituted  "full and  adeqoate 
consideration  for  all  the  work  done  on  said  part  of  said  railroad  by  said  Blair 
and  Taylor  under  said  contract; "  that  the  issuing  and  delivery  "  of  said  cer. 
tificates  for  said  four  thousand  two  hundred  and  fifty  full -paid  shares  each  in 
the  capital  stock  of  said  St.  Louis,  Hannibal  and  Keokuk  Bailroad  Company  to 
said  Blair  and  Taylor,  as  aforesaid,  was  without  any  valuable  oonsideration 
paid  or  moving  from  said  Blair  and  Taylor,  or  either  of  them,  to  said  railroad 
company,  and  there  was  no  consideration  for  said  stock  and  the  agreement  on 
the  part  of  said  St.  Louis,  Hannibal  and  Keokuk  Railroad  Company; "  that 
**  tlie  agreement  on  the  part  of  the  said  St.  Louis,  Hannibal  and  Keokuk  Rail- 
road Company  to  issue  and  deliver  to  said  Blair  and  Taylor  shares  in  its  capital 
stock  to  the  amount  of  $850,000,  pretendingly  in  part  payment  for  the  com- 
pletion of  said  part  of  said  railroad  between  the  south  line  of  Pike  county,  Mo., 
near  Prairieville,  in  said  county,  and  Gilmore,  on  the  Wabash,  St.  Louis  and 
Pacific  railroad,  as  aforesaid,  was  only  colorable,  and  was  a  scheme  on  the 
part  of  said  Blair  and  Taylor  to  get  said  stock  without  paying  therefor,  and  it 
was  a  fraud  upon  your  orator  and  other  creditors  of  said  St.  Louis,  Hannibal 
and  Keokuk  Railroad  Company,"  and  "  the  making  of  said  contract  and  issue 
and  delivery  by  the  directors  and  officers  of  the  St.  Louis,  Hannibal  and  Keo- 
kuk Railroad  Company  of  said  certificates  for  said  four  thousand  two  hundred 
and  fifty  shares  each  of  full-paid  stock  in  the  capital  stock  to  said  company  to 
said  Blair  and  Taylor,  without  receiving  the  par  value  thereof  either  in  money 
or  work  was  a  breach  of  trust,  of  which  said  Blair  and  Taylor  had  full  knowl- 
edge and  notice; "  that  ''  the  said  stock  in  the  hands  of  said  Blair  and  Taylor 
was  and  is  null  and  void  as  against  your  orator  and  other  creditors  of  said  St. 
Louis,  Hannibal  and  Keokuk  Railroad  Company;  '*  and  that  by  reason  of  the 
premises  Blair  still  owes  that  company  the  sum  of  $425,000  for  the  four  thou- 
sand two  hundred  and  fifty  shares  of  its  stock  delivered  to  him  as  aforesaid. 

The  plaintiff  prayed  that  the  defendant  might  be  decreed  to  pay  the  amount 
of  his  judgment  against  the  company  and  also  the  claims  of  such  other  cred- 
itors of  the  company  as  might  come  in  and  contribute  to  the  expense  of  the 
suit.  There  was  a  demurrer  to  the  plaintiff  *s  bill,  which  was  sustained  by  the 
court  below  and  affirmed  by  the  supreme  court.  The  opinion  by  Harlan,  J., 
is  as  follows: 

"  It  is  the  settled  doctrine  of  this  court,  as  well  as  of  the  supreme  court  of 
Missouri,  that  unpaid  subscriptions  to  the  stock  of  a  corporation  constitute  a 
trust  fund  for  the  benefit  of  its  creditors,  which  may  not  be  given  away  ordis- 
2>osed  of  by  it,  without  consideration  or  fraudulently,  to  the  prejudice  of  such 
creditors.  New  Albany  v.  Burke,  11  Wall.  96, 106;  Sawyer  v.  Hoag,  17  Wall. 
610,  620;  Upton  v.  Tribilcock,  91  U.  S.  45;  Sanger  v.  Upton,  91  U.  S.  66; 
Webster  v.  Upton.  91  U.  S.  65;  County  of  Morgan  v.  Allen,  103  U.  S.  498,  509; 
Bcovill  V.  Thayer,  105  U.  S.  148,  154;  Hawkins  v.  Glenn,  181  U.  S.  819,  885; 
9  Sup.  Ct.  Rep'r,  789;  Richardson  v.  Qreen,  188  U.  S.  80, 45;  10  Sup.  Ct.  Rep'r, 
280;  Peters  v.  Bain,  188  U.  S.  670,  691;  10  Sup.  a.  Rep'r,  854;  Clark  v.  Bever, 
189  U.  S.  96 ;  Liebke  v.  Knapp,  79  Mo.  22,  24.  And  this  principle  of 
general  law  is  reinforced  in  Missouri  —  where  the  transaction  in  question 
occurred,  and  by  whose  laws  the  railroad  corporations  mentioned  in  the  bill 
were  created  —  by  a  statute  giving  a  judgment  creditor  of  a  corporation,  where 
corporate  property  cannot  be  found  upon  which  to  levy  his  execution,  the 
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light  to  an  execution  against  a  stockholder  '  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  her  owned.'  1  Bev.  St  Mo.  1879,  p.  121» 
chap.  21,  §  786;  1  Bev.  St.  1889,  §  2517. 

"  While  it  was  competent  for  the  St.  Louis,  Hannibal  and  Keokuk  Railroad 
Com|)an7,  exercising  good  faith,  to  use  Its  bonds  and  stock  in  payment  for  the 
construction  of  its  road,  it  could  not  rightfully,  at  least  as  against  creditors  or 
stockholders,  issue  its  stock  to  Blair  and  Taylor  as  full  paid,  without  getting 
flome  fair  or  reasonable  equivalent  for  it.  What  was  such  an  equivalent  de- 
pends primarily  upon  the  actual  value  of  the  stock  at  the  time  it  was  contracted 
to  be  issued,  and  upon  the  compensation  which,  under  all  the  circunuitanees, 
the  contractors  were  equitably  entitled  to  receive  for  the  particular  work  un- 
dertaken or  done  by  them.  The  principles  which,  by  established  law,  govern 
the  relations  between  a  corporation  and  its  creditors  and  stockholders  and  the 
management  of  the  corporate  property,  would  be  of  little  value,  if  the  corpora* 
tion,  by  its  directors,  could  sell  or  dispose  of  its  assests  to  the  prejudice  of 
creditors  and  stockholders  under  such  circumstances,  on.  such  terms,  and  at 
such  prices  as  indicated,  upon  the  face  of  the  transaction,  that  they  were  be- 
ing squandered  recklessly  or  fraudulently  in  disregard  of  the  trust  committed 
to  them.  For  such  violations  of  trust  the  courts  furnish  ample  remedy,  inde> 
pendently  of  any  statute  prescribing  a  special  mode  for  enforcing  the  liability 
of  stockholders  for  the  balance  due  upon  stock  held  by  them  purporting  to  be, 
but  which  is  not,  full  paid.  Is  the  plaintiff  entitled  to  relief,  under  any  proper 
application  of  these  principles  1 

"  It  is  averred  in  the  bill,  and  the  demurrer  admitted,  for  the  purposes  of 
the  hearing  below,  that  full  and  adequate  compensation  for  the  work  done  by 
"BImi  and  Taylor  was  $12,000  per  mile  in  the  company's  first  mortgage  bonds. 
Assuming  this  to  be  true,  if  the  stock  issued  to  Blair  and  Taylor  was  of  any 
considerable  value  at  the  time  they  received  it,  or  if  the  circumstances  attend- 
ing its  delivery  to  them  indicated  bad  faith  upon  their  part  or  upon  the  part 
of  the  corporation,  different  questions  would  arise  from  those  now  presented. 
But  the  bill  contains  no  allegation  whatever  as  to  the  real  or  market  value  of 
the  stock.  The  court  cannot  say,  from  any  facts  set  forth  in  the  bill  as  to  the 
condition  of  the  railroads  in  question,  that  the  stock  when  delivered  to  the  con- 
tractors was  worth  par,  or  that  it  had  any  substantial  value.  If,  when  dis- 
posed of  by  the  railroad  company,  it  was  without  value,  no  wrong  was  done  to 
creditors  by  the  contract  made  with  Blair  and  Taylor. .  If  the  plaintiff  expected 
to  recover  in  this  suit  upon  the  ground  that  the  stock  was  of  substantial  value, 
it  was  incumbent  upon  him  to  distinctly  allege  facts  that  would  enable  the 
court — assuming  such  facts  to  be  true — ^^to  say  that  the  contract  between  the 
railroad  company  and  the  contractors  was  one  which,  in  the  interest  of  cred- 
itors, ought  to  be  closely  scrutinized.  He  seems  to  have  carefully  avoided 
making  any  allegation  as  to  the  real  or  probable  value  of  the  stock,  and  to  have 
supposed  that  the  court,  in  the  absence  of  averment  or  proof  to  the  contrary, 
would  assume  that  it  was  worth  par,  or  had  substantial  value.  As  he  impugned 
the  good  faith  of  the  transaction  between  the  company  and  the  contractors,  it 
was  incumbent  upon  him  to  state  the  essential,  ultimate  facts  upon  which  his 
cause  of  action  rested,  and  not  content  himself  with  charging,  generally,  that 
what  was  done  was  'colorable,'  a  'fraud,'  a  'breach  of  trust/  and  a 
TOL,  IV.—  61 
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'scheme 'by  which  Blair  and  Taylor  were  to  get  the  itock  withoat  paying 
for  it.  These  are  allegations  of  legal  oondosions  merely,  wliieh  a  demnrrer 
does  not  admit.  DiUon  v.  Barnard,  21  Wall.  480,  487  ;  U.  S.  ▼.  Ames,  90  U. 
8.  86,  46;  Pullman  Palace-Car  Go.  v.  Missouri  Pac.  By.  Co.,  116  U.  S.  687, 
096 ;  6  Sup.  Gt.  Rep'r,  194  ;  Ford  v.  Peering,  1  Yes.  Jr.  72,  77.  It  is  consistent 
with  the  allegations  of  the  bill  that  the  stock  was  absolutely  without  valao 
when  issued  to  Blair,  and  up  to  the  time  when  the  railroad  and  all  the  prop- 
erty appurtenant  thereto  was  sold  under  the  decree  of  foredosure.  The  de* 
murrer  was  properly  sustained. 
"  Deciee  affirmed."   Fogg  ▼.  Blair,  189  U.  &  118 ;  11  Sap.  Gt.  Rep'r,  47«. 


Eandlet  et  al.  v.  Stutz  bt  al. 

(Supreme  Court  of  the  United  States,  March  80,  tSM.) 

1.  Stock  akd  stockholdbbb.  Pabol  proof  of  acts  at  stockholders* 
MXETIKG.  The  failure  to  enter  in  the  books  of  a  corporation,  at  the  time  it 
was  adopted,  a  resolution  increasing  the  amount  of  the  capital  stock,  does  not 
afibct  the  validity  of  the  increase,  as  such  corporate  acts  may  be  proved  as  well 
by  parol  as  by  written  evidence. 

2.  Stockholdbrs'  mkbting  nr  foreign  state.  Validitt.  General 
Statutes  of  Kentucky,  page  769,  which  require  the  election  of  directors  of  a 
domestic  corporation  to  be  held  within  the  state,  does  not  prevent  a  stockhold^ 
ers*  meeting  to  increase  the  capital  stock  from  being  held  outside  of  the  state ; 
and  where  all  the  stockholders  are  present  at  the  meeting,  and  agree  to  the 
increase,  and  receive  proportionate  shares  of  the  increased  stock,  they  cannot 
question  the  validity  of  the  meeting  in  an  action  brought  against  them  by 
creditors  of  the  corporation  to  compel  them  to  pay  the  par  value  of  the  stock 
as  a  trust  fund  for  the  creditors. 

8.  Increase  of  capital  stock.  Irregularitibs.  Estoppel  to  dent  va- 
liditt. Where  the  charter  of  the  corporation  empowers  it  to  increase  its  capi- 
tal stock  to  the  precise  amount  fixed  at  the  stockholders'  meeting,  subscribe!  s 
to  such  increased  stock  are  estopped,  as  against  creditors  of  the  corporation 
who  acted  without  fault,  believing  the  increase  to  have  been  lawfully  made- 
from  asserting  that  the  increased  issue  of  stock  is  invalid  because  the  amend- 
ment of  the  charter  authorizing  such  increase  was  never  recorded  or  published, 
as  required  by  General  Statutes  of  Kentucky,  chapter  66,  sections  5.  6, 
section  18  of  the  same  chapter  further  providing  that  "  no  persons  acting  as  a 
eorporation  under  the  provisions  of  this  act  shall  be  permitted  to  set  up  or 
rely  upon  the  want  of  a  lefl^al  organization  as  a  defense  to  an  action  brought 
against  them  as  a  corporation." 

4.  LlABILITT  OF  STOGKHOLDBRS   FOR  NEW  STOCK  RECEIVED  AS  A  6RATUITT. 

The  stockholders  of  the  corporation,  who  voted  to  increase  the  capital  stock 
eight  hundred  shares,  and  then  distributed  among  themselves  three  hundred 
of  those  shares,  without  any  considers  tion,  must,  at  the  suit  of  creditors  of 
the  corporation,  which  has  become  insolvent,  respond  for  the  par  value  of  the 
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flhares,  thoagh  they  never  expresslj  agreed  to  pay  for  the  same,  and  though 
the  stock  is  expressly  declared  to  be,  fully  paid,  and  free  fiom  all  claims  or 
demands  on  the  part  of  the  corporation. 

5.  Liability  of  those  subscribino  for  bonds  aud  RBCBiYmo  stock 
AS  A  BONUS.  An  active  corporation  for  the  purpose  of  payiog  its  debts,  and 
obtaining  money  to  prosecute  its  business,  issued  bonds ;  but,  finding  it  im- 
possible to  negotiate  them,  it  issued  shares  of  capital  stock  in  an  amount 
equaling  the  par  value  of  the  bonds  as  an  additional  inducement  to  their  pur- 
chase. Held,  that  persons  who  purchased  the  bonds  and  stock  at  a  price  fairly 
representing  their  market  value,  without  any  unfair  dealing  on  the  part  of 
any  one  connected  with  the  transaction,  could  not  be  called  upon  to  respond 
for  the  par  value  of  the  stock,  at  the  suit  of  the  creditors  of  the  corporation. 
Fuller,  C.  J.,  and  Lamar,  J.,  dissenting. 

6.  To  WHAT  creditors  HOLDERS  OF  NEW  STOCK  ARE  LIABLE.  Creditors 
of  a  corporation  are  presumed  to  have  trusted  it  on  the  faith  of  an  increase  in 
the  capital  stock  from  the  time  it  was  voted  ;  and  the  fact  that  the  subscribers 
did  not  receive  itf  until  after  the  debts  were  contracted  will  not  relieve  them 
from  liability. 

7.  Liability  of  stockholder  acting  by  agent.  One  of  the  original 
stockholders,  who  knew  of  the  contemplated  increase  of  the  capital  stock,  and 
who  authorized  an  agent  to  represent  him  in  all  matters  connected  therewith, 
cannot  repudiate  his  agent's  act  in  receiving  a  proportionate  share  of  the  in- 
creased stock  distributed  to  him  by  virtue  of  his  ownership  of  the  original 
stock. 

ON  APPEAL  from  the  circuit  court  of  the  United  States 
the  middle  district  of  Tennessee. 
This  was  a  bill  in  equity,  filed  by  Sebastian  Stutz,  of  Pittsburg, 
Penn.^  by  certain  other  persons  composing  the  firm  of  Ragon 
Bros.,  of  Evansville,  Ind.,  and  by  others  composing  the  finn  of 
Louis  Stix  &  Co.,  of  Cincinnati,  Ohio,  on  behalf  of  themselves 
and  sach  other  creditors  of  the  Clifton  Coal  Company  as  should 
come  in  and  contribute  to  the  expenses  of  the  suit,  against  the 
Clifton  Coal  Company  and  certain  of  its  stockholders,  to  compel 
an  assessment  upon  certain  shares  of  stock  held  by  the  individual 
defendants,  and  payment  of  the  same  as  a  tnist  fund  for  the 
satisfaction  of  the  debts  of  the  company.  The  bill  averred,  in 
substance,  that  the  Clifton  Coal  Company  was  incorporated  under 
the  laws  of  the  state  of  Kentucky,  in  July,  1883,  with  power  to 
purchase,  lease  and  operate  coal  mines  in  the  state  of  Kentucky, 
a  copy  of  the  articles  of  incorporation  being  annexed  to  the  bill ; 
that  by  said  articles  the  capital  stock  of  such  corporation  was 
fixed  at  $120,000,  divided  into  shared  of  $100  each,  with  power 
to  increase  the  same  to  $200,000,  by  a  majority  vote  of  the  stock- 
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holders ;  that  all  the  stock  was  then  taken  and  paid  for  bj  die 
0abecribe»  in  some  manner  agreed  npon  between  them;  that, 
poiBuant  to  the  aaihori:  v  contained  in  the  articles  of  incorporation, 
the  stockholders,  all  of  them  being  present  and  voting,  "  at  a  met- 
ing dnij  held  fur  the  purpose  in  Maj,  1SS6,  nnanimonslj  resolved 
and  ordered  that  the  capital  stock  of  said  company  be,  and  in  fact 
it  was,  then  increased  to  $200,000,  in  shares  of  $100  eadi,  being 
an  increase  of  eight  hundred  shares  of  stock  of  said  company ;  *' 
that  of  the  eight  hundred  shares  then  created,  the  defendant 
Handiey  subscribed  for  eighty-six  and  three-fourths  shares,  two 
of  the  other  defendants  for  fifteen  shares  each,  and  two  others 
for  seventy-five  shares  each,  certificates  of  which  were  issued  by 
the  company,  and  delivered  to  and  received  by  said  subscrihers,  as 
they  were  respectively  entitled,  but  that  neither  one  of  them  ever 
paid  to  the  company  any  part  of  the  said  shares,  and  they  each, 
respectively,  owe  the  said  company  the  full  par  value  of  the  shares 
of  the  said  capital  stock  subdcribed  for  and  issued  to  them. 

The  bill  also  averred  that  on  December  30,  1886,  it  having 
been  previously  resolved  to  issue  bonds  to  the  amount  of  $50,000, 
and  to  secure  the  payment  thereof  by  a  mortgage  upon  its  prop- 
erty, and  said  mortgage  having  been  executed  to  trustees  and 
recorded,  a  contract  was  executed  and  delivered  to  the  company 
by  certain  others  of  the  defendants,  whose  names  were  subscribed 
thereto,  in  the  following  terms :  ^  We,  the  undersigned,  subscribe 
for  the  amount  set  opposite  our  names,  respectively,  to  bonds  of 
the  Clifton  Coal  Company,  aggregating  $50,000.  It  is  agreed 
that  $50,000  capital  stock  be  distribated  pro  rata  among  the  sub- 
scribers to  the  above  bonds ;  '^  that  several  of  the  defendants  sub- 
scribed to  this  contract,  and  agreed  to  take  bonds  in  different 
amounts ;  that  said  subscribers  paid  the  coal  company  for  the 
bonds,  and  that  with  the  money  thus  received,  to  the  extent  of 
$30,000,  the  company  paid  its  debts  to  certain  of  its  officers  and 
managers,  who  had  become  liable  by  indorsement  for  the  company, 
and  that  nothing  was  or  ever  has  been  paid  for  or  upon  any  of 
the  shares  of  capital  stock  thus  subscribed  for,  and  to  be  distriboted 
among  them ;  that  is  to  say,  $50,000  of  said  capital  stock,  equiva- 
lent to  five  hundred  shares  thereof,  was  in  fact  subscribed  for  and 
distributed  among  certain  df  the  defendants,  to  whom,  in  May, 
1887,  there  were  issued  and  received  by  them,  respectively, 
OOTtificates  for  shares. 
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The  bill  further  averred  that  the  plaintiffs  were  jadgment 
creditors  of  the  company  by  judgments  obtained  in  the  courts  of 
Kentucky  ;  that  their  debts  were  created  before  all  of  the  capital 
stock  of  said  company  was  paid  in  ;  and  that  all  of  said  $80,000 
increase  of  the  capital  stock,  and  each  and  all  of  the  amounts  due 
to  the  company  for  any  part  of  its  capital  stock,  constituted  a 
trust  fund  for  their  benefit,  which  they  were  entitled  to  have  ad- 
ministered in  a  court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  beiug  insolvent. 

It  further  appeared  from  the  testimony  that  the  company  was 
organized  soon  after  its  articles  of  incorporation  were  filed  ;  that 
its  chief  o£Sce  was  at  Mannington,  Ky.,  and  that  it  began  business 
at  once,  and  made  large  outlays  and  expeuditures  for  machinery^ 
buildings,  materials  and  labor.  In  the  early  part  of  the  year  1886 
the  company  was  led  to  believe  that  its  coal  would  coke,  and, 
therefore,  its  products  could  be  profitably  extended  for  grate  and 
steam  purposes  to  iron-making  coke.  To  embark  in  the  manu- 
facture of  coke,  however,  money  was  needed,  and  a  meeting  of 
the  stockholders  was  held  March  81,  1886,  at  which  a  resolution 
was  passed,  reciting  that  $50,000  was  needed  with  which  to  erect 
coke-ovens,  buildings,  improvements,  etc.,  to  further  develop  the 
property ;  and  it  was  unanimously  resolved  to  issue  $50,000  of 
bonds  of  the  company,  in  sums  of  $1,000  each,  due  thirty  years 
from  April  1,  with  six  per  cent  interest,  and  secured  by  a  trust 
mortgage  upon  the  property  of  the  company,  and  the  president 
was  authorized  to  dispose  of  such  bonds  as  in  his  discretion  seemed 
best.  The  mortgage  was  executed  to  the  designated  trustee,  and 
recorded.  It  was  found,  however,  that  the  bonds  could  not  be 
sold,  and  to  meet  the  demands  upon  the  company  for  money  it 
borrowed  a  large  amount  upon  its  notes,  indorsed  by  its  directors 
and  stockholders,  and,  to  secure  the  lenders  and  indorsers,  the 
$50,000  of  bonds  were  deposited  in  two  banks  in  Nashville,  Tenn., 
as  additional  collateral  security  for  the  loans.  Finding  that  no  one 
would  purchase  the  bonds,  and  being  advised  that  in  order  to 
effect  their  sale  it  would  be  better  to  add  an  equal  amount  of  stock 
to  the  bonds,  and  propose  to  the  purchasers  of  such  bonds  to  give 
as  a  gratuity  $1,000  of  stock  with  each  $1,000  bond,  a  meeting  of 
the  stockholders  of  the  company  was  Iield  at  Nashville,  May  31, 
1886,  at  which  all  the  stockholders  were  present  in  person  or  by 
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proxy,  although  without  any  call  or  previous  notice,  and  ^'  it  was 
unanimously  resolved  that  the  capital  stock  of  the  company  be  in- 
creased to  $200,000,  as  authorized  by  the  charter."  This  resolu- 
tion was  not  then  entered  upon  the  records  of  the  corporation, 
but  was  formulated  in  the  shape  of  a  pencil  memorandum,  and 
adopted  unanimously,  although  no  vote  appeared  to  have  been 
taken,  and  no  formal  record  was  made  of  the  meeting  until  the 
summer  of  1888.  No  notice  of  such  change  in  the  amount  of  its 
capital  stock  was  recorded  or  published,  as  required  by  the  laws 
of  Kentucky.  The  subscribers  to  the  bonds  subsequently  executed 
the  agreement  set  forth  in  the  bill,  and  bonds  to  the  amount  of 
$45,000  were  delivered  to  the  subscribers  with  equal  amounts  of 
certificates  of  '^  paid-up  "  stock,  the  receipts  reciting  that  it  ^'  was 
issued  with  bonds  for  same  amount,  as  per  agreement."  The  cer- 
tificates on  their  face  recited  that  the  shares  of  stock  were  fully 
paid  up,  "  and  were  non-assessable,"  or  language  to  that  effect. 
Five  thousand  dollars  of  the  bonds  were  left  in  one  of  the  national 
banks  at  Nashville  as  collateral  security  for  a  loan  to  the  company, 
no  one  having  subscribed  for  them.  The  remaining  $30,000 
shares  of  increased  stock,  which  were  not  needed  to  secure  the 
subscribers  to  the  bonds,  appeared  to  have  been  distributed  jm> 
rata  among  the  old  stockholders. 

In  the  latter  part  of  1887,  and  in  the  early  part  of  the  following 
year,  plaintiffs  obtained  judgments  against  the  company,  which 
were  unsatisfied,  and  in  September,  1887,  by  an  order  of  the  cir- 
cuit court  of  Hopkins  county,  Ky.,  the  entire  property  of  the 
company  was  placed  in  the  hands  of  a  receiver,  and  its  operations 
stopped. 

On  February  8,  1889,  this  bill  was  filed  against  the  coal  com- 
pany and  the  holders  of  this  increased  stock  to  compel  payment 
therefor,  and  to  recover  the  amounts  of  the  judgments  against  the 
company.  The  court  dismissed  the  bill  as  to  three  of  the  defend- 
ants not  served  with  process,  and  as  to  the  rest  held  them  liable 
to  all  the  creditors  of  the  company  whose  debts  originated  after 
the  alleged  increase  of  stock,  and  fixed  May,  1886,  as  the  date  of 
such  increase.  As  to  debts  contracted  prior  to  that  date,  they 
were  excluded,  because  as  between  the  company  and  the  stock- 
holders, the  latter  held  such  stock  properly,  and  without  liability 
to  the  company,  and  all  creditors  who  dealt  with  the  company 
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• 

prior  to  such  increase,  and  not  upon  the  faith  of  snch  stock,  had 
no  equity  to  demand  more  than  the  company  itself  could.  Five 
of  the  defendants  against  whom  decrees  were  rendered  in  exbesa 
of  $5,000  appealed  to  this  court,  and  the  circuit  court  suspended 
the  execution  of  the  decree  as  to  those  who  could  not  appeal,  un- 
til this  court  should  determine  the  rights  of  the  appellants. 

The  opinion  of  the  circuit  court  is  reported  in  41  Fed.  Bep'r, 
831. 

Edwvn,  H,  Eobst  and  Jwmea  S.  Pilcher  for  appellants.  W.  Evcma 
for  appellees. 

Mr.  Justice  Bbowk,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

1.  Although  the  resolution  of  May  31, 1886,  increasing  the  stock 
of  the  company  from  $120,000  to  $200,000,  was  not  formally  en- 
tered at  that  time  upon  the  books  of  the  company,  and  nothing 
but  a  pencil  memorandum  was  then  made  of  the  proceedings  of 
the  meeting,  no  objection  can  be  taken  to  its  validity  by  reason 
of  such  omission.  The  testimony  shows  clearly  what  took 
place  at  this  meeting.  It  appears  from  the  memorandum  made 
by  Mr.  Allen,  the  acting  secretary,  to  have  been  ^'  unaniinously 
resolved  that  the  capital  stock  of  the  company  be  increased  to 
$200,000,  as  authorized  by  the  charter,  the  purposes  for  which 
said  stock  is  issued  being  the  betterment  of  the  present  plant,  and 
the  construction  of  a  new  plant  for  coking  purposes."  This  reso- 
lution was  subsequentiy,  and  in  1888,  when  the  omission  to  re- 
cord the  same  appears  to  have  been  first  discovered,  formally  en- 
tered upon  the  minute-book  of  the  corporation.  The  failure  to 
enter  this  resolution  at  the  time  it  was  adopted  did  not  affect  its 
validity,  as  most  corporate  acts  can  be  proved  as  well  by  parol  as 
by  written  entries.     Moss  v.  Averell,  10  N.  Y.  449. 

2.  Nor  were  the  proceedings  of  such  meeting  any  less  binding 
upon  those  participating  in  it  by  reason  of  the  fact  that  it  was 
held  without  call  or  notice,  and  outside  the  boundaries  of  the 
state  under  the  laws  of  which  the  company  was  incorporated. 
By  an  act  of  the  legislature  of  Kentucky  of  March  3,  1876  (Gen, 
St.,  p.  769),  "  all  elections  for  directors  and  other  officers,  by  pri- 
vate corporations,"  etc.,  "  shall  be  held  within  the  territorial  limits 
of  the  state  of  Kentucky.     »     «     *    Any  such  election  held 
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oatside  of  Kentackj  shall  be  Toid.'*  Bejond  die  electioQ  of 
officers,  howerer,  there  is  no  statntoiy  restriction  of  corpMmte 
action  to  the  limits  of  the  state,  and,  in  the  abeeni-e  of  sodi  in- 
hibition, the  proceedings  of  snch  meeting  wonid,  within  the  mle 
laid  down  by  this  oonrt  in  Railroad  Co.  ▼.  Cowdrey,  11  WaD. 
459,  with  rq;ard  to  directors'  meetings,  be  binding  npon  all  those 
participating  in  it,  as  well  as  npon  those  acting  npon  the  faith  of 
its  Talidity,  or  receiving  stock  aathorized  to  be  issued  at  snch 
meeting.  It  is  tme  there  are  cases  holding  that  stockholders' 
meetings  cannot  be  l^ally  held  ontside  of  the  home  state  of  the 
ccMporation,  but  the  question  has  generallj  arisen  where  a  major* 
ity  present  at  such  meeting  had  attempted  by  their  action  to  bind 
a  dissenting  minority,  or  had  taken  action  prejndidal  to  the  rights 
of  third  persons.  Ormsby  v.  Mining  Co.,  56  N.  Y.  6S3 ;  HiUes 
Y.  Parrish,  14  N.  J.  £q.  380.  Indeed,  so  far  as  we  know,  the 
authorities  are  uniform  to  the  effect  that  the  action  taken  at  sudi 
meetings  is  binding  upon  those  who  participate  in  or  take  the 
benefit  of  them.  Heath  v.  Mining  Co.,  39  Wis.  146.  In  this 
case  the  meeting  was  attended  by  all  the  stockholders  but  two, 
who  were  represented  by  proxy  ;  the  vote  increasing  the  stodc 
was  unanimous,  and  it  does  not  lie  in  the  month  of  those  who 
participated  in  this  act  or  received  the  stock  voted  at  this  meeting 
to  question  its  validity. 

3.  It  is  further  claimed  that  this  issue  of  stock  was  invalid  by 
reason  of  the  fact  that  there  was  no  amendment  of.  the  charter 
authorizing  such  increase  ever  recorded  or  published,  as  required 
by  the  law  of  Kentucky.  The  proceeding  for  the  oigantzation  of 
incorporated  companies  is  found  in  chapter  56  of  the  General 
Statutes  of  Kentucky,  the  fifth  section  of  which  requires  a  notice 
to  be  published  for  at  least  four  weeks  in  some  newspaper  as 
convenient  as  practicable  to  the  principal  place  of  business,  speci- 
fying several  particulars,  among  which  is  the  amount  of  capital 
stock  authorized,  and  the  times  when,  and  the  conditions  upon 
which,  it  is  to  be  paid  in.  Section  6  is  as  follows :  .«  The  cor- 
poration may  commence  business  as  soon  as  the  articles  arc  filed 
for  record  in  the  office  of  the  county  court  derk,  and  their  acts 
shall  be  valid  if  the  publication  in  a  newspaper  is  made  and  the 
copy  filed  in  the  office  of  the  secretary  of  state,  when  such  filing 
is  necessary,  within  three  months  from  such  filing  in  the  clerk's 
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ofBce.  No  change  in  any  of  the  foregoing  particulars  shall  be 
valid  onleas  recorded  and  published  as  the  original  articles  are 
required  to  be ;  nor  shall  any  change  be  made  at  any  time  or  in 
any  manner  which  would  be  inconsistent  with  the  provisions  of 
this  act."  Beliance  is  placed  upon  the  final  clause  of  this  sec- 
tion for  the  position  assumed  by  the  defendants,  that  the  increase 
in  the  capital  stock,  never  having  been  recorded  or  published,  as 
required  by  this  clause,  was  void,  and  the  case  of  Scovill  v. 
Thayer,  105  U.  S.  143,  is  cited  in  support  of  this  contention. 
That  was  also  an  action  to  recover  unpaid  assessments  upon  stock. 
The  statutes  of  Kansas  provided  that  any  corporation  might 
increase  its  capital  stock  to  any  amount  not  exceeding  double  the 
amount  of  its  authorized  capital.  The  corporation  in  question  had 
increased  its  capital  stock,  as  it  was  authorized  to  do  by  doubling 
it,  and  it  subsequently  increased  it  by  doubling  it  again,  thus 
quadrupling  the  original  amount,  the  defendant  in  the  case  having 
attended  by  proxy  the  meeting  at  which  sach  illegal  increase  was 
voted,  and  received  a  quantity  of  the  stock  thus  issued.  It  was 
held  that  such  increase  was  tUtra  viresj  and  void,  and  that  the 
defendant  was  not  estopped  from  denying  the  validity  of  the 
over-issue,  or  his  obligation  to  pay  for  it. 

In  the  case  under  consideration,  however,  the  articles  of  incor- 
poration did  provide  that  the  capital  stock  sh  ould  be  $120,000, 
with  power  to  increase  to  $200,000  by  a  majority  vote  of  the 
stockholders,  and  there  was  no  statutory  inhibition,  as  in  Kansas, 
against  any  such  increase  as  it  might  be  thought  advisable  to 
make.  Here,  then,  was  the  power  to  increase  the  capital  stock  to 
the  precise  amount  fixed  by  the  stockholders  at  their  meeting,  at 
Nashville,  and  the  defect  was  merely  in  the  failure  to  record  and 
publish  such  change,  as  required  by  section  6  of  the  statute  in 
question. 

It  is  insisted  by  the  appellees,  and  the  learned  judge  of  the 
circuit  court  so  held,  that  the  failure  to  record  and  publish  this 
increase  of  the  capital  stock,  which  was  in  fact,  if  not  in  name,  an 
amendment  to  the  original  articles,  which  had  fixed  the  capital 
stock  at  $120,000,  was  a  mere  irregularity  and  informality  in  the 
proceedings  to  effect  the  increase  ;  such  a  one,  as  was  said  by  this 
court,  in  Chubb  v.  Upton,  95  U.  S.  666,  667,  to  constitute  no 
defense  to  a  subscriber  to  such  increased  stock.  In  that  case  it 
VOL.  rv. —  62 
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appeared  ool j  that  objectioa  was  made  to  the  pfoeeedinga  bj 
which  the  oocapao  J  incieaied  iti  stod^  cm  die  gimind  of  iiT^^ 
aod  informalit J  in  the  ftupen  filed  in  the  poUie  offices ;  and  it 
was  held  that  one  who  contracted  with  ao  aedng  oorporatioD  bj 
poichasiDg  stock  in  tiie  same  coold  not  defend  himself  against  a 
daim  npon  audi  contract,  in  a  snit  bj  the  ccHporadcHi,  bj  iu]K;ing 
the  illegalitj  of  its  <Mganization.  In  Yeeder  v.  Mndgett,  95  X. 
Y.  295,  whidi  was  alao  an  action  br  directors  against  stockholders 
of  a  corporation  to  enf  Mtie  the  liability  imposed  npon  them  because 
of  an  aU^ied  failnie  to  pay  in  the  foil  amoant  of  the  capital  stod^ 
it  appeared  that  the  meeting  at  which  the  increased  stock  was 
Toted  was  not  formally  called,  nor  was  a  certificate  of  the  increase 
of  capital  made  and  filed  as  prescribed  by  the  state  statute.  The 
stock  was,  however,  all  issaed  to  stockholders  who  Toted  for  the 
increase.  These  holders  subsequently  received  dividends  thereon, 
voted  at  stockholders'  meetings,  and  in  all  respects  were  treated 
and  acted  as  stockholders.  The  court  hdd  the  attempted  increase 
irregular,  but  that  the  defendant  stockholders,  as  against  the 
creditors  of  the  company,  by  accepting  their  proportions  of  the 
increased  stock,  by  voting  for  its  increase,  by  taking  dividends 
npon  it,  and  by  holding  it  out  to  those  dealing  with  the  company 
as  an  actual  component  of  its  capital,  were  estopped  from  deny- 
ing the  validity  of  the  increase.  It  was  argued  in  that  case,  as  it 
is  in  this,  that  an  act  absolutely  and  wholly  void,  because  incapable 
of  being  performed,  conld  not  be  made  valid  by  estoppel ;  but 
this  was  held  to  be  tnie  only  where  there  was  an  entire  lack  of 
power  to  do  the  act  so  brought  in  question,  and  the  case  of  Scovill 
V.  Thayer  was  cited.  ^^  But  where,"  says  the  court,  "  as  in  the 
present  case  the  abstract  power  did  exist,  and  there  was  a  way  in 
which  the  increase  could  lawfully  be  made,  and  the  creditors  acted 
without  fault,  believing  that  the  increase  had  been  lawfully 
effected,  and  the  necessary  steps  had  been  taken,  there  the  doc- 
trine of  estoppel  may  apply,  and  the  increased  stock  be  deemed 
valid  as  against  the  creditors  who  have  acted  upon  the  faith  of 
such  increase." 

It  18  true  that  in  neither  of  those  cases  was  the  court  embar- 
rassed  by  a  statute  declaring  that  certain  conditions  must  be  ob- 
served or  the  increase  would  not  be  valid.  But  we  think  that 
the  clause  of  section  6,  npon  which  reliance  is  placed,  mast  be 


Hakdley  v.  Stutz.  491 

read  in  connection  with  section  18  of  the  same  act,  which  provides 
that  ^^  no  persons  acting  as  a  corporation  under  the  provisions  of 
this  act  shall  be  permitted  to  set  up  or  rely  upon  the  want  of  a 
legal  organization  as  a  defense  to  an  action  brought  against  them 
as  a  corporation ;  nor  shall  any  person  who  may  be  sued  on  a  con- 
tract made  with  sach  corporation,  or  sued  for  an  injury  done  to 
its  property,  or  for  a  wrong  done  to  its  interests,  be  permitted  to 
rely  upon  such  want  of  legal  organization  in  his  defense."  It  is 
true  that  this  section  seems  to  apply  rather  to  a  want  of  an  original 
legal  oiganization  of  the  company ;  but  we  think  it  should  be  re- 
garded as  applying  as  well  to  amendments  to  stich  organization, 
and  that  no  defense  connected  with  the  original  organization 
which  a  party  contracting  with  tho  corporation  would  be  dis- 
qualified to  set  up,  can  be  made  available  in  connection  with  an 
amendment  to  the  original  articles. 

So  far  as  the  question  of  liability  to  the  proposed  assessments 
is  concerned,  these  defendants,  with  respect  to  their  relations  to 
this  corporation,  are  divisible  into  two  distinct  classes :  First,  those 
of  the  original  stockholders  who  received  the  $30,000  increased 
stock  as  a  gift;  second,  those  who  subscribed  to  the  $50,000 
bonds,  and  received  an  equal  amount  of  stock  as  a  bonus  or  in- 
ducement to  make  the  subscription. 

4.  With  regard  to  the  first  class,  namely,  the  original  stock- 
holders, who  voted  for  this  increase  of  eight  hundred  shares,  and 
then  distributed  among  themselves  three  hundred  of  those  shares 
without  the  shadow  of  right  or  consideration,  it  is  difficult  to  see 
why  they  should  not  be  called  upon  to  respond  for  their  value. 
The  only  claim  made  upon  their  behalf  is  that  they  never  agreed 
to  contribute  or  pay  for  the  same  ;  that  the  stock  was  expressly 
declared  to  be  '^  fully  paid  "  and  "  free  from  all  claims  or  demands 
upon  the  part  of  the  company  ; "  that  there  was  no  evidence  that 
the  creditors  of  the  company  knew  of  or  relied  upon  this  increase 
in  their  dealings  with  the  company  ;  and  that  they  had  a  right  to 
return  and  surrender  the  same,  which  they  offered  to  do.  There 
is  no  reason  to  suppose  that  these  stockholders  did  not  act  in  good 
faith,  and  in  tho  belief  that  they  were  entitled  to  this  stock.  The 
fact  that  they  did  not  subscribe  for  it  or  agree  to  take  it  until  the 
receipt  of  the  certificates  is  immaterial,  as  the  acceptance  of  the 
certificates  is  sufiicient  evidence  of  an  agreement  to  pay  their  par 
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value.    Sanger  v.  CTpton,  91  U.  S.  56,  64 ;  Chdbb  v.  Upton,  95 
U.  S.  665;  Brigham  v.  Mead,  10  Allen,  245. 

Erer  since  the  ease  of  Sawyer  v.  Hoag,  17  WaQ.  610,  it  has 
been  the  settled  doctrine  of  this  court  that  the  capital  stock  of  an 
insolvent  corporation  is  a  trust  fund  for  the  payment  of  its 
debts ;  that  the  law  implies  a  promise  by  the  original  sabscribers 
of  stock,  who  did  not  pay  for  it  in  money  or  other  property,  to 
pay  for  the  same  when  called  upon  by  creditors ;  and  that  a  con- 
tract between  themselves  and  a  corporation  that  the  stock  shall 
be  treated  as  fully  paid  and  non^issessable,  or  otherwise  limiting 
their  liability  therefor,  is  void  as  against  creditors.  The  decisions 
of  this  court  upon  this  subject  have  been  frequent  and  uniform, 
and  no  relaxation  of  the  general  principle  has  been  admitted. 
Upton  V.  Tribiloock,  91  U.  S.  45  ;  Sanger  v.  Upton,  91  U.  S.  56 ; 
Webster  v.  Upton,  91  U.  S.  65 ;  Chubb  v.  Upton,  95  U.  S.  665 ; 
Pnllman  v.  Upton,  96  U.  S.  828  ;  County  of  Moigan  v.  Allen, 
103  U.  8.  498  ;  Hawkins  v.  Glenn,  131  U.  S.  319 ;  9  Sup.  Ct. 
Bep'r,  789  ;  Graham  v.  Raih-oad  Co.,  102  U.  S.  148,  161 ;  Rich- 
ardson's Ex'rs  V.  Green,  188  U.  S.  80 ;  10  Sup.  Ct.  Rep'r,  280. 

It  is  simply  in  affirmance  of  this  general  principle  that  section 
14,  chapter  56,  of  the  General  Statutes  of  Kentucky  declares  that 
nothing  in  the  act  conferring  corporate  franchises,  or  permitting 
the  organization  of  corporations,  '^  shall  exempt  the  stockholders 
of  any  corporation  from  individual  liability  to  the  amount  of  the 
unpaid  installments  on  stock  owned  by  them."  If  the  corpora- 
tion has  no  right  as  against  creditors  to  sell  or  dispose  of  this 
stock  with  an  agreement  that  no  further  assessment  shall  be  made 
npon  it,  much  less  has  it  the  right  to  give  it  away,  or  distribnte  it 
among  shareholders,  without  receiving  a  fair  equivalent  therefor, 
and  thereby  induce  the  public  to  deal  with  it  upon  the  credit  of 
such  shares,  as  representing  the  assets  of  the  corporation.  (Jnion 
Mut  Life  Ins.  Co.  v.  Frear  Stone  Manf  g  Co.,  97  111.  587.  The 
stock  of  a  corporation  is  supposed  to  stand  in  the  place  of  actual 
property  of  substantial  value,  and  as  being  a  convenient  method 
of  representing  the  interest  of  each  stockholder  in  such  property, 
and  to  the  extent  to  which  it  fails  to  represent  sneh  value  it  is 
either  a  deception  and  fraud  npon  the  public,  or  an  evidence  that 
the  original  value  .of  the  corporate  property  has  become  depreci- 
ated.    The  market  value  of  such  shares  rises  with  an  increase  ia 
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the  value  of  the  corporate  assets,  and  falls  in  ease  of  loss  or  mis- 
fortnne,  whereby  the  value  of  such  assests  is  impaired;  and  the 
increase  of  value  of  such  stock  is  taken  to  represent  either  an  ap- 
preciation in  value  of  the  company's  property  beyond  the  par 
value  of  the  original  shares,  or  so  much  money  paid  to  the  cor- 
poration as  is  represented  by  such  shares.  If  it  be  once  admitted 
that  a  corporation  may  issue  stock  without  receiving  a  considera- 
tion therefor,  and  where  it  does  not  represent  actual  or  substitu- 
ted value  in  corporate  assets,  there  is  apparently  no  limit  to  the 
extent  to  which  the  original  stock  may  be  "  watered,"  except  the 
caprice  of  the  stockholders.  While  an  agreement  that  the  sub- 
scribers or  holders  of  stock  shall  never  be  called  upon  to  pay  for 
the  same  may  be  good  as  against  the  corporation  itself,  it  has  been 
uniformly  held  by  this  court  not  to  be  binding  upon  its  creditors. 
6.  Somewhat  different  considerations  apply  to  those  who  sub- 
scribed for  the  bouds  of  the  company  with  the  understanding  that 
they  were  to  receive  an  amount  of  stock  equal  to  the  bonds  as  an 
additional  inducement  to  their  subscription.  The  facts  connected 
with  this  transaction  are  substantially  as  follows:  Some  three 
years  after  the  company  was  organized  it  became  apparent  that 
the  enterprise,  as  originally  contemplated,  namely,  the  mining  and 
Belling  of  coal  for  steam  and  domestic  purposes,  was  not  likely  to 
be  a  success  owing  to  the  inferior  character  of  the, product;  and 
the  only  hope  of  the  company  lay  in  the  manufacture  of  the  coal 
into  an  iron-making  coke,  that  is,  a  coke  containing  a  percentage 
of  sulphur  low  enough  to  admit  of  the  manufacture  of  merchant- 
able  pig-iron.  To  embark  in  this,  however,  money  was  needed, 
and,  as  the  stock  of  the  company  was  not  worth  more  than  fifty 
cents  on  the  dollar,  it  was  evident  this  could  not  be  effected  sim- 
ply by  the  issue  of  new  stock.  It  was  proposed  at  the  meeting  in 
March  that  money  should  be  raised  by  the  issue  of  $50,000  of 
bonds,  with  which  to  add  the  requisite  structures  to  the  plant. 
But  it  was  soon  evident  that  the  bonds  could  not  be  negotiated 
without  the  stock,  and,  acting  upon  the  suggestion  of  a  Nashville 
banker,  it  was  resolved  at  the  meeting  in  May  that  the  stock 
should  be  increased  eight  hundred  shares,  five  hundred  of  which 
should  be  tamed*  over  to  the  subscribers  to  the  bonds  as  a  bonus 
or  an  additional  consideration.  The  evidence  is  uncontradicted 
that  the  bonds  could  not  have  been  negotiated  without  the  f^tock-, 
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thst  tbej  were  both  sold  ss  a  whole ;  that  the  tranfiaetion  waa  in 
good  faith ;  and,  oonsidering  the  risk  that  was  taken  bj  the  sab- 
scribersy  the  price  paid  for  the  stock  and  bonds  was  fair  and  rea- 
Bonable.  The  directors  appear  to  have  done  all  in  their  power  to 
obtain  the  best  possible  terms,  and  there  is  no  impntation  of  on- 
fair  dealing  on  the  part  of  any  one  connected  with  the  transaction. 
At  that  time  the  mines  and  property  of  the  company  were  in  good 
condition,  and  the  prospects  of  success  were  fair. 

The  case,  then,  resolves  itself  into  the  question  whether  an  ao- 
tive  corporation,  or,  as  it  is  called  in  some  cases,  a  ''going  con- 
ceru,^  finding  its  original  capital  impaired  by  loss  or  misfortnney' 
may  not,  for  the  purpose  of  recoperating  itself  and  providing 
new  conditions  for  the  successful  prosecution  of  its  business,  issue 
new  stock,  put  it  upon  the  market,  and  sell  it  for  the  best  price 
that  can  be  obtained.  The  question  has  never  been  directly 
raised  before  in  this  court,  and  we  are  not,  consequently,  embar* 
rassed  by  any  previous  decisions  on  the  point  In  the  Tipton 
cases,  arising  out  of  the  failure  of  the  Great  Western  Insnrance 
Company,  in  Hatch  v.  Dana,  101  U.  S.  205,  and  in  Hawkins 
V.  Glenn,  181  U.  S.  319;  9  Sup.  Ct  RepV,  739,  the  defendants 
were  either  original  subscribers  to  the  increased  stock,  at 
a  price  far  below  its  par  value,  or  transferees  of  such  sub- 
scribers; and.  the  stock  was  issued,  not,  as  in  this  case,  to  par- 
chase  property  or  raise  money  to  add  to  the  plant,  and  facili- 
tate the  operations  of  the  company,  but  simply  to  increase 
its  original  stock  in  order  to  carry  on  a  lai^r  business,  and  the 
stock  thus  issued  was  treated  as  if  it  formed  a  part  of  the  original 
capital.  In  County  of  Morgan  v.  Allen,  103  IT.  S.  498,  the  same 
principle  was  applied  to  a  subscription  by  a  county  to  the  capital 
stock  of  a  railroad  company,  for  which  it  had  issued  its  bonds^ 
although  such  bonds  had  been  surrendered  to  the  county  with 
the  consent  of  certain  of  its  creditors. 

To  say  that  a  corporation  may  not,  under  the  circumstances 
above  indicated,  put  its  stock  upon  the  market,  and  sell  it  to  the 
highest  bidder,  is  practically  to  declare  that  a  corporation  can 
never  increase  its  capital  by  a  sale  of  shares,  if  the  original  stock 
has  fallen  below  par.  The  wholesome  doctrine,  so  many  times 
enforced  by  this  court,  that  the  capital  stock  of  an  insolvent  cor- 
poration is  a  trust  fund  for  the  payment  of  its  debts,  rests  upon 
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the  idea  that  the  creditors  hare  a  right  to  rely  upon  the  fact  that 
the  snbscriberB  to  snch  stock  have  put  into  the  treasury  of  the 
oorporation,  in  some  form,  the  amount  represented  by  it ;  but  it 
does  not  follow  that  every  creditor  has  a  right  to  trace  each  share 
of  stock  issued  by  such  corporation,  and  inquire  whether  its  holder, 
or  the  person  of  whom  he  purchased,  has  paid  its  par  value  for  it. 
It  frequently  happens  that  corporations,  as  well  as  individuals, 
find  it  necessary  to  increase  their  capital  in  order  to  raise  money 
to  prosecute  their  business  successfully,  and  one  of  the  most  fre- 
quent methods  resorted  to  is  that  of  issuing  new  shares  of  stock 
and  putting  them  upon  the  market  for  the  best  price  that  can  be 
obtained ;  and,  so  long  as  the  transaction  is  bona  fide^  and  not  a 
mere  cover  for  ^'  watering  "  the  stock,  and  the  consideration  ob- 
tained represents  the  actual  value  of  snch  stock,  the  courts  have 
shown  no  disposition  to  disturb  it.  Of  course  no  one  would  take 
stock  so  issued  at  a  greater  price  than  the  original  stock  could  be 
purchased  for,  and  hence  the  ability  to  negotiate  the  stock  and  to 
raise  the  money  must  depend  upon  the  fact  whether  the  purchaser 
shall  or  shall  not  be  called  upon  to  respond  for  its  par  value. 
While,  as  before  observed,  the  precise  question  has  never  been 
raised  in  this  court,  there  are  numerous  decisions  to  the  effect 
that  the  general  rule  that  holders  of  stock,  in  favor  of  creditors, 
must  respond  for  its  par  value,  is  subject  to  exceptions  where 
the  transaction  is  not  a  mere  cover  for  an  illegal  increase.  Thus 
in  New  Albany  v.  Burke,  11  Wall.  96,  a  city  subscribed  to  the 
stock  of  a  railroad,  and  issued  bonds  for  a  part  of  the  subscrip- 
tion, agreeing  to  issue  them  for  the  rest  of  it,  when  the  road 
should  be  built  to  a  certain  point.  The  road  relied  mainly  upon 
these  bonds  to  raise  the  necessary  money.  The  validity  of  the 
bonds  being  denied  by  tax-payers  who  had  filed  bills  to  enjoin 
the  raising  of  a  tax  to  pay  the  interest,  their  value  in  the  market  was 
largely  impaired,  and  it  was  found  they  could  not  be  sold  without 
a  sacrifice.  Under  these  circumstances  the  company  applied  to 
the  city  to  pay  a  certain  sum  which  had  been  borrowed  by  the 
road  upon  the  pledge  of  the  bonds  already  issued,  with  sundiy 
other  moneys,  and  in  consideration  thereof  the  city  obtained  from 
the  company  a  large  number  of  bonds  which  had  not  been  nego- 
tiated, and  a  canoellation  of  the  subscription.  In  a  suit  brought 
by  a  judgment  creditor  to  enforce  the  original  subscription,  it  was 
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held  that  the  compromise  was  l^gal^and  the  payment  of  such  sab- 
acription  would  not  be  enforoed,  although  it  subsequently  turned 
out  that  the  bonds  were  worth  more  than  they  could  have  been 
sold  for.  Said  Mr.  Justice  Strong,  speaking  for  the  court :  ^  Had 
the  company  sold  to  a  stranger,  and  then  Uie  city  become  a  pur- 
chaser from  the  stranger,  it  will  not  be  contended  that  any  cred- 
itor of  the  company  could  complain.  And  it  can  make  no  difEer- 
ence  whether  the  purchase  was  made  directly  or  indirectly  from 
the  first  holder  of  the  bonds,  assuming  that  there  was  no  fraud. 
The  transaction  *  *  *  was  in  substance  plainly  nothing  more 
than  a  purchase  by  the  city  of  its  own  bonds,  some  of  which  had 
been  issued,  and  others  of  which  it  was  under  obligation  to  issue, 
at  the  call  of  the  vendor.  *  *  *  Looking  at  it  in  the  light  of 
subsequent  events,  it  was  no  doubt  an  advantageous  purchase  for 
the  city ;  and  if  the  uncontradicted  evidence  is  to  be  believed,  it 
was  deemed  at  the  time  an  advantageous  sale  or  arrangement  for 
the  company.  *  *  *  We  may  add,  the  evidence  is  convincing 
that  the  contract  between  the  city  and  the  company  was  made  in 
the  utmost  good  faith,  with  no  intention  to  wrong  creditors  of 
the  latter ;  that  it  was  at  the  time  considered  advantageous  to  the 
company;  and  it  is  not  proved  that  all  was  not  paid  for  the 
bonds  issued  and  to  be  issued  that  they  could  have  been  sold  for 
in  the  market." 

So  in  Coit  v.  Amalgamating  Co.,  119  XJ.  S.  343;  7  Sup.  Ct. 
Bep'r,  231,  it  was  held  that  where  the  charter  of  a  corporation 
anthorized  the  capital  stock  to  be  paid  for  in  property,  and  the 
shareholders  honestly  and  in  good  faith  pay  for  their  subscriptions 
in  property  instead  of  money,  third  parties  have  no  ground  of 
complaint,  although  a  gross  and  obvious  over-valuation  of  such 
property  would  be  strong  evidence  of  fraud  in  an  action  by  a  cred- 
itor to  enforce  personal  liability.  The  court  held  that  where  full- 
paid  stock  was  issued  for  property  received,  there  must  be  actual 
fraud  in  the  transaction  to  enable  creditors  of  the  corporation  to 
call  the  stockholders  to  account.  In  delivering  the  judgment  of 
the  court  in  that  case  at  the  circuit  (14  Fed.  Rep'r,  12),  Mr.  Jus- 
tice Bradley  observed :  ^'  That  trust  [in  favor  of  creditors]  does 
not  arise  absolutely  in  every  case  where  capital  stock  has  been  is- 
sued, and  where  it  has  been  settled  for  by  arrangement  with  the 
company.    It  is  not  as  if  the  stockholders  had  given  their  prom* 
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issory  notes  for  the  amount,  these  notes  being'in  the  treasury  of 
the  company ;  but  there  are  often  equities  to  which  the  stock- 
holders are  entitled  —  on  which  they  are  to  stand."  As  one  of 
them  he  mentioned  the  case  of  stock  dividends  fairly  made  in  con- 
sideration of  profits  earned,  and  of  ,^ccumulationsof  the  property 
of  the  company,  and  observed :  '^  It  is  not  true  that  it  is  in  the 
power  of  a  creditor  in  every  case  and  in  all  cases,  as  a  mere  matter 
of  right,  to  institute  an  inquiry  as  to  the  valuation  of  the  amount 
of  the  consideration  given  for  the  stock,  and  disturb  fair  arrange- 
ments for  its  payment  in  other  ways  than  by  cash.  If  the  stock 
has  been  fairly  created  and  paid  for,  there  is  an  end  of  trusts  in 
favor  of  anybody  ;  and  this  does  not  affect  the  general  proposition 
that  unpaid  subscriptions  of  stock  are  a  trnst  fund  to  be  adminis- 
tered for  the  benefit  of  creditors  after  a  corporation  becomes  in- 
solvent." 

A  case  nearer  in  point  is  that  of  Clark  v.  Bever  (decided  at  the 
present  term  of  this  court).  In  this  case,  a  railroad  company,  of 
which  defendant's  intestate  was  president  and  stockholder,  had  a 
settlement  with  a  construction  company,  of  which  defendant's  in- 
testate was  also  a  member,  for  work  done  in  building  the  road. 
The  railroad  company,  being  unable  to  pay  the  claim  of  the  con- 
struction company,  delivered  to  it  three  thousand  five  hundred 
shares  of  its  stock  at  twenty  cents  on  the  dollar,  and  the  san^e 
were  accepted  in  full  satisfaction  of  the  debt.  The  stock  was  not 
worth  any  thing  in  the  market,  and  was  issued  directly  {o  the  de- 
fendant's intestate.  No  other  payment  than  the  twenty  per  cent 
was  ever  made  on  account  of  this  stQck. 

A  judgment  creditor  of  the  railroad  company  filed  a  bill  to  com- 
pel the  payment  by  the  defendant  of  his  claim,  upon  the  theory 
that  he  was  liable  for  the  actual  par  value  of  such  stock,  whatever 
may  have  been  its  market  value  at  the  time  it  was  received.  It 
was  held  he  could  not  recover.  "  Of  course,  under  this  view," 
says  Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the  court, 
'^  every  one  having  claims  against  the  railway  company  —  even 
laborers  and  employes  —  who  could  get  nothing  except  stock  in 
payment  of  their  demands,  became  bound,  by  accepting  stock  at 
its  market  value  in  payment,  to  account  to  unsatisfied  judgment 
creditors  for  its  full  face  value,  although  at  the  time  it  was  sought 

to  make  them  liable  the  corporation  had  ceased  to  exist,  and  its 
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stock  had  remained,  as  it  was  when  taken,  absolately  worthless. 
*  *  *  To  say  that  a  pnblic  corporation,  charged  with  pablie 
duties,  may  not  relieve  itself  from  embarrassment  by  payiug  its 
debt  in  stock  at  its  real  value,  there  being  no  statute  forbidding 
such  a  transaction,  without  subjecting  the  creditor,  surrendering 
his  debt,  to  the  liability  attaching  to  stockh61ders  who  have 
agreed,  expressly  or  impliedly,  to  pay  the  face  value  of  stock  sub- 
scribed by  them,  is,  in  effect,  to  compel  them  either  to  suspend 
operations  the  moment  they  become  unable  to  pay  their  current 
debts,  or  to  borrow  money  secured  by  mortgage  upon  the  cor- 
porate  property  » 

So,  in  Fogg  V.  Blair,  also  decided  at  the  present  term,  it  was 
held  to  be  competent  for  a  railroad  exercising  good  faith  to  use  its 
bonds  or  stock  in  payment  for  the  construction  of  its  road,  al- 
though it  could  not,  as  against  creditors  or  stockholders,  issue  its 
stock  as  fully  paid  witWut  getting  some  fair  or  reasonable  equiv- 
alent for  it.  It  was  there  said :  ^'  What  was  such  an  equivalent 
depends  primarily  upon  the  actual  value  of  the  stock  at  the  time 
it  was  contracted  to  be  issued,  and  upon  the  compensation  which^ 
nnder  all  the  circumstances,  the  contractors  were  equitably  en- 
titled to  receive  for  the  particular  work  undertaken  or  done  by 
them."  It  appeared  in  that  case  that  full  and  adequate  compen- 
sation for  the  work  done  had  been  paid  by  the  company  in  ita 
mortgage  bonds,  and,  as  the  bill  contained  no  allegation  whatever 
as  to  the  real  market  value  of  such  stock,  it  was  held  that  the  con- 
tractors  receiving  this  stock  were  not  liable  to  creditors  for  its  par 
value.  It  was  added :  '^  K,  when  disposed  of  by  the  railroad 
company,  it  was  without  value,  no  wrong  was  done  to  creditors 
by  the  contract  made  with  Blair  and  Taylor.  If  the  plaintiff  ex«- 
pected  to  recover  in  this  suit  on  the  ground  that  the  stock  was  of 
substantial  value,  it  was  incumbent  upon  him  to  distinctly  allege 
facts  that  would  enable  the  court,  assuming  such  facts  to  be  true, 
to  say  that  the  contract  between  the  railroad  company  and  the 
contractors  was  one  which,  in  the  interest  of  creditors,  ought  to 
be  closely  scrutinized."  It  would  seem  to  follow  from  this  that, 
if  the  stock  had  been  of  some  value,  that  value,  however  much 
less  than  par,  would  have  been  the  limit  of  the  holder^  s  liability. 

In  Morrow  v.  Steel  Co.,  87  Tenn.  262 ;  10  S.  W.  Rep'r,  495^ 
the  supreme  court  of  Tennessee  held  that  a  contract  with  a  sub- 


HAiqDLEY  V.  Stutz.  499 

scriber  to  stock  of  a  corporation,  that  for  every  share  Babscribed 
he  shoald  receive  bonds  to  an  eqaal  amount,  secnred  by  mortgage 
on  the  company's  plant,  is  void  as  against  creditors,  and  also  be- 
tween the  subscriber  and  the  corporatiou.  But  the  court  drew  a 
distinction  between  such  a  case  and  sales  of  or  subscription  to  the 
stock  of  an  organized  and  going  corporation.  It  said :  ^^  The 
necessities  of  the  business  of  an  organized  company  might  de- 
mand an  increase  of  capital  stock,  and,  if  such  stock  is  lawfully 
issued,  it  may  very  well  be  offered  upon  special  terms.  In  such 
case,  if  the  market-price  was  less  than  par,  it  is  clear  that  a  pur- 
chaser or  subscriber  for  such  stock  at  its  market  value  would,  in 
the  absence  of  fraud,  be  liable  only  for  his  contract-price.  So  a 
case  might  arise  ^here  the  stock  of  a  going  concern  was  much 
depreciated,  and  where  its  bonds  were  likewise  below  par,  and 
there  was  lawful  authority  to  issue  additional  stock  and  bonds. 
Now,  in  such  case,  the  real  market  value  of  an  equal  amount  of 
stock  and  bonds  might  not  exceed,  or  even  equal,  the  par  value 
of  either.  In  such  cases  the  question  of  fraud  aside,  the  purchaser 
would  only  be  held  for  his  contract-price."  This  case  from  Ten- 
nessee puts  as  an  illustration  the  exact  case  with  which  we  are 
now  dealing. 

The  liability  of  a  subscriber  for  the  par  value  of  increased  stock 
taken  by  him  may  depend  somewhat  upon  the  circumstances  un- 
der which,  and  the  purposes  for  which,  such  increase  was  made. 
If  it  be  merely  for  the  purpose  of  adding  to  the  original  capital 
stock  of  the  corporation,  and  enabling  it  to  do  a  larger  and  more 
profitable  business,  such  subscriber  would  stand  practically  upon 
the  same  basis  as  a  subscriber  to  the  original  capitaL  But  we 
think  that  an  active  corporation  may,  for  the  purpose  of  paying 
its  debts,  and  obtaining  money  for  the  successful  prosecution  of 
its  business,  issue  its  stock,  and  dispose  of  it  for  the  best  price 
that  can  be  obtained.  Stein  v.  Howard,  65  Cal.  616 ;  4  Pac. 
Bep'r,  662.  As  the  company  in  this  case  found  it  impossible  to 
negotiate  its  bonds  at  par  without  the  stock,  and  as  the  stock 
was  issued  for  the  purpose  of  enhancing  the  value  of  the  bonds, 
and  was  taken  by  the  subscribers  to  the  bonds  at  a  price 
fairly  representing  the  value  of  both  stock  and  bonds,  we 
think  the  transaction  should  be  sustained,  and  that  the  defendants 
cannot  be  called  upon  to  respond  for  the  par  value  of  such  stock, 
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M  if  tbej  hid  sobacribed  to  the  origiiial  stodc  of  the  eompmy. 
Our  eoDclosioo  opon  this  fannch  of  the  ciae  dkpoaeB  of  it  sb  to 
thote  who  were  held  liable  bj  fiitne  of  their  sobecriplioo  to  the 
bonds. 

6.  We  have  no  donbt  the  learned  circuit  jadge  hdd  eorrectlT 
that  it  was  only  nibseqpent  crediton  who  were  entitled  to  enforce 
their  daims  against  these  stockholders,  since  it  is  onlj  thej  who 
conld,  bj  anj  legal  presumption,  have  trusted  the  oompanr  upon 
the  faith  of  the  increased  stock.  Fiist  Nat.  Bank  t.  Gostin  Mi- 
nenra  Consolidated  Min.  Co.  (Minn.),  ^  N.  W.  Bep>,  198 :  3 
Mor.  Frir.  Corp.,  §|  838,  833 ;  Coit  t.  Amalgamating  Co.,  U 
Fed.  Bep'r,  12.  We  also  agree  with  him  that  creditcHV  who  be 
came  snch  after  the  increase  was  voted  in  Mar,  1S86,  are  entitled 
to  look  to  those  who  sabeeqaentlj  received  the  stock,  notwith- 
standing thej  did  not  receive  it  until  sdxer  the  debts  had  been 
contracted.  The  drcait  judge  found  in  this  connection  that  the 
^  complainants  had  no  knowledge  or  notice  of  the  subscription 
paper  of  December  30,  1SS6,  under  which  $45,000  of  the  new 
stock  was  distributed  to  those  who  subscribed  for  bonds,  nor  of 
the  distribution  among  the  old  stockholders  of  $30,000  of  said  in- 
creased stock,  nor  does  it  affirmatively  appear  that  tliej,  or  either 
of  them,  dealt  with  and  trusted  the  company  upon  the  faith  of 
that  increased  stock ;  but  the  fact  that  the  capital  stock  had  been 
increased  to  $200,000  was  made  public,  and  was  generally  known." 

The  real  question  in  this  connection  is,  when  may  it  be  pre- 
sumed creditors  trusted  the  corporation  upon  the  faith  of  the  in- 
creased stock  1  Obviously  when  such  increase  was  ordered.  That 
is  a  fact  to  which  publicity  would  naturally  be  given.  The  cred- 
itors could  not  be  expected  to  know  when  and  by  whom  such 
stock  would  be  taken.  It  is  true,  they  assume  the  risk  of  the 
stock  not  being  iaken  at  aU,  bat  the  moment  shares  are  taken 
they  are  supposed  to  represent  so  much  money  put  into  the 
treasury  as  they  are  worth,  which  becomes  available  for  the  pay- 
ment not  only  of  future,  but  of  existing,  creditors.  It  is  manifest 
that  any  attempt  to  gauge  the  liability  of  stockholders  by  the 
exact  time  they  took  their  stock  with  reference  to  the  dates  when 
the  several  claims  of  the  creditors  accrued,  and  by  the  further 
fact  whether  the  creditors  actually  knew  of  and  relied  upon  such 
stock,  would,  in  a  case  like  this,  where  the  creditors  and  stock- 
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holders  are  botli  numeroos,  lead  to  inextricable  oonfasion.  Even 
the  flexibility  of  a  conrt  of  eqnitj  would  be  inadequate  to  adjust 
the  rights  of  the  parties. 

7.  With  regard  to  the  special  defense  set  up  by  Neely,  that  he 
never  consented  to  nor  received  certificates  for  increased  stock, 
we  agree  with  the  circuit  judge  that  it  is  not  sustained.  He  did 
not  live  in  Nashville,  bat  had  given  a  proxy  to  one  Sandford  to 
represent  him  at  stockholders'  meetings.  He  knew  of  the  ar- 
rangement to  issue  an  amount  of  the  stock  equal  to  the  bonds, 
and  to  distribnte  $80,000  of  the  increased  stock,  ordered  by  the 
resolution  of  May,  1886;  and  on  April  5,  1887,  he  gave  a  power 
of  attorney  to  Sandford,  authorizing  the*  latter,  for  him,  and  in 
his  name  and  stead,  to  ^^  receipt  to  the  Olif ton  Coal  Company  for 
stock  in  my  name,  and  transfer,  bargain  and  sell  the  same  as  if  I 
were  there  present."  Under  this  power  of  attorney,  Sandford 
surrendered  Neely's  certificate  for  three  hundred  shares,  and  re- 
ceipted for  three  hundred  and  seventy-five  shares,  the  certificates 
for  which  were  delivered  to  him  as  agent  of  Neely,  and  which 
Sandford  subsequently  voted  at  stockholders'  meetings,  under  the 
general  proxy  from  Neely  to  represent  his  stock.  Knowing  of 
the  contemplated  action  in  issuing  the  new  stock,  and  having 
authorized  Sandford  to  represent  him*  in  all  matters  connected 
therewith,  we  think  it  too  late  for  him  to  repudiate  Sandfoi*d'9 
act  in  receiving  the  additional  seventy-five  shares,  which  were 
distributed  to  him  as  the  owner  of  three  hundred  original  shares. 
Indeed,  the  circuit  judge  finds  it  to  be  esta})li8hed  by  the  proof 
that  all  of  the  old  stockholders  knew  of  and  acquiesced  in  the 
disposition  of  tlie  new  stock  as  made ;  and  that  such  ^  increased 
stock  was  represented  and  voted  at  subsequent  meetings  of  stock« 
holders,  and  was  recognized  and  held  out  to  the  public  as  part  of 
the  capital  stock  of  the  company.  Under  the  case  of  Sawyer  v. 
Hoag,  17  Wall.  610,  Neely  was  clearly  not  entitled  to  set  oflE 
against  the  claim  of  the  creditors  his  own  claim  against  the  cor- 
poration.    Cook  Stocks,  §§  193,  194. 

There  are  several  minor  points  made  in  the  briefs  of  counsel 
with  regard  to  the  claims  of  certam  creditors,  which  we  do  not 
find  it  necessary  to  discuss  at  length.  We  think  there  was  no 
error  in  the  rulings  of  the  court  in  these  particulars. 

It  results  that  the  decree  of.  the  court  below  must  be  reversed. 


Sy  Hatdixt  t.  Sinz. 


FnxjBBy  C  X  ^diaendng).  I  ififHl  from  the  rni'iMiiw  of 
tbe  eooit  in  rapeet  of  the  Motk.  fcceired  br  tfaeinfaaeriben  to  the 
boD^  That  ttodc  was  doc  paid  ^  in  moBBj  or  mooej'**  voith, 
or  JMwd  in  pajment  of  debu  dne  frooi  the  cofnpanj,  or  pur- 
daied  at  aale  opoo  tbe  market.  It  was  a  mere  boons,  throvn  in 
with  the  bonda  as  f nrai^hlng  the  indnoeaie:.t  to  tbe  bund  sab- 
aeription,  of  larger  control  orer  the  empoiation,  and  of  poagiUe 
gain  wichoat  expeodimre.  Beeamia^  ceeoied  creditofa  throngh 
the  bonda,  tbe  fiobiacrib^a  increaaed  their  power  throngh  the 
atoclL  In  mj  view  there  was  no  actual  payment  for  tbe  stock, 
and  to  treat  it  aa  paid  up  ia  to  aanction  an  arrangement  to  leHeve 
thoae  who  woold  reap  the  benefit  derived  from  the  poaRewnon  of 
the  slock  in  the  etrent  of  the  sncoeas  from  liability  for  the  oonae> 
qoences  in  the  erent  of  the  failare  of  the  enterprise.  Whoi  the 
capital  stock  of  a  corporation  has  become  impaired,  or  the  business 
in  which  it  has  engaged  has  proFcn  so  unremaneradve  as  to  call 
for  a  change,  creditors  at  large  may  well  demand  that  experiments 
at  rehabilitation  should  not  be  conducted  at  their  risk.  My 
Brother  Lamar  concurs  with  me  in  this  dissent.* 

VSPAID  SrBSCRIPnOXS  TO  STOCK  AS  A  TRUST  FUXD  FOB  CBKD- 

rroBS. 

1«  TIm  docMnm  as  dmeHand  by  the  oonrta. — That  anpaid  rabaeriptkNis  to 
ili«  capital  stock  of  a  eorporation,  are  regarded  in  eqnitj,  ma  m  trust  fapd  for 
tha  beooiit  of  the  erediton  of  the  oorpontion,  la  m  doctrine  which  haa  now  be- 
come firmly  eetablished  in  American  jarisprndeDoe.  Tbe  following  cues 
directly  declare  or  applf  this  doctrine,  and  manj  others  tacitlj  aaeame  its 
existence.  Allen  t.  Montgomery  R.  Co.,  11  Ala.  437  (1847);  Goodwin  v.  Mc- 
Gehee,  15  Ala.  282  (1849);  Glenn  t.  Sample,  80  Ala.  159  (1885);  Ward  v.  Gris- 
woldville  Mfg.  Co.,  16  Conn.  593  (1844);  Hightower  ▼.  Thornton,  8  Ga.  486 
(1850);  Schley  t.  Dixon,  24  Ga.  273  (1858);  Coffin  ▼.  Kansdell,  110  Ind.  417; 
Ongood  V.  King,  42  Iowa  478  (1876);  Jacknon  t.  Trow,  64  Iowa,  469  (1884); 
Union  Ins.  Co.  t.  Freer  Stoae  Mfg.  Co.,  97  Dl.  587;  Scovill  v.  Thayer.  105 
III.  148  (1881);  Bonton  ▼.  Dement.  128  HI.  142(1887);  Winston  ▼.  Dorsett  Pipe 
k  Paving  Co..  129  III.  64  (1889);  Walbam  ▼.  Chenaalt,  48  Kans.  852;  Rider  ▼. 
Morrison,  54  Md.  429;  Crawford  ▼.  Rohrer,  59  Md.  599;  First  National  Bank 
▼.  Hlngbam  Mfg.  Co.,  127  Mass.  563;  Young  v.  Erie  Iron  Ck)..  65  Mich.  Ill; 
Parnnworth  v.  Robblos.  36  Minn.  369;  Lewis ▼.  Robertson.  13  8.  & M.  558  (1850): 
Vick  V.  LaRochelle.  57  Miss.  602;  Fisher  ▼.  Seligman,  7  Mo.  App.  888;  Cho- 
tean  ▼.  Dean,  7  Mo.  App.  210;  Kehlor  ▼.  Lademan,  11  Mo.  App.  550;  Erskine 

•  Reported  in  11  8up.  Ct.  Bep'r,  690;  139  U.  8.  417. 
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▼.  Peck,  18  Mo.  App.  280;  SUicUe  y.  Watts,  94  Mo.  410;  ThompBon  r.  Lake» 
19  Not.  108;  Wetherbee  ▼.  Baker,  85  N.J.  Eq.  501;  Slee  ▼.  Bloom,  19  Johmk 
456(1822);  Morgan  ▼.  New  York,  etc.,  R  Co.,  10  Paige,  290  (1848);  Sagorj  ▼. 
Pabois,  8  Sandf .  Ch.  466  (1846);  MarshaU  Foandrj  Co.  ▼.  Eilliao,  99  N.  0.  501; 
Hier  ▼.  Zaneeville,  etc.,  Tampike  Co.,  11  Okio,  278;  S.  C,  18  Ohio,  197;  Henrj  ▼. 
Vermillion,  ete.,R.  Co.,  19  Ohio,  187;  Qermantown  Passenger  R.  Co.  ▼.  Felter,  60 
Penn.  8t.  124;  Lane's  Appeal,  105  Penn.  St.  49;  Bell's  Appeal,  115  PenD.  St.  88; 
Bassett  ▼.  St.  Albans  Hotel  Co.,  47  Vt.  818;  Adler  ▼.  Milwaakee,  etc.,  Mfg.  Co., 
18  Wis.  57  (1860);  Ogilvie  ▼.  Knox  Ins.  Co.,  22  How.  880(1859);  Sawyer  v. 
Hoag,  17  Wall.  610  (1878);  Upton  ▼.  TribUcock,  91  U.  S.  45;  Sanger  ▼.  Upton, 
91  U.  S.  56;  Webster  v,  Upton,  91  U.  S.  65;  Scammon  ▼.  EZimball,  92  U.  a 
862;  Chnbb  ▼.  Upton,  95  U.  S.  665;  County  of  Morgan  r.  Allen,  108  U.  8. 498; 
Upton  ▼.  Hansbrongh,  8  Biss.  417;  Upton  ▼.  Bnmbam,  8  Biss.  520;  Payson  r. 
Stoever,  2  Dia  427;  2  Mor.  Corp.,  §§  780,  781,  820;  Cook  Stock  &  Stockb., 
%  199;  1  Beach  Corp.,  g  116. 

This  doctrine,  in  its  general  intent,  is  bat  a  corollary  of  the  earlier  and  more 
general  doctrine  that  the  capital  stock  of  a  corporation,  represented  by  the  cor- 
porate property  and  assets,  is  a  trust  fand  for  the  satisfaction  of  its  debts. 
Ward  ▼.  Dnmmer,  8  Mason,  808  (1824) ;  Crandall  v.  Lincoln,  52  Conn.  78 ; 
Hunna  y.  Potomac  Co.,  8  Pet.  281  (1884)];  Corran  ▼.  State  of  Arkansas,  15 
How.  804  (1858);  1  Beaoh  Priy.  Corp.,  §§  116,  117.  Unpaid  subscriptions  are 
but  a  part  of  the  capital  stock  of  the  corporation,  and  any  rale  which  applies 
to  the  entire  capital  would  necessarily  apply  to  each  part  composing  it. 

It  follows  as  a  matter  of  coarse,  from  the  statement  of  the  doctrine,  that 
equity  will  compel  payment  of  any  thing  due  on  subscriptions  for  stock  for 
the  benefit  of  creditors  of  the  corporation.  See  cases  already  cited,  and  par- 
ticularly, Glenn  y.  Semple,  80  Ala.  159 ;  Ward  y.  Griswoldyille  Mfg.  Co.,  16 
Conn.  598;  Hightower  y.  Thornton,  8  Ga.  486 ;  Schley  y.  Dixon,  24  Ga.  278 ; 
First  National  Bank  y.  Hingham  Mfg.  Co.,  127  Mass.  568 ;  Lewis  y.  Robert- 
son, 18  &  &  M.  558 ;  Morgan  y.  New  York,  etc,  R.  Co.,  10  Paige,  290 ;  Sagory 
T.  Dubois,  8  Sandf.  Ch.  466;  Germantown  Pass.  R.  Co.  y.  Filter,  60  Penn.  St. 
124;  Bassett  y.  St.  Albans  Hotel  Co.,  47  Vt.  318  ;  Adler  y.  Milwaakee,  etc, 
Mfg.  Co.,  13  Wis.  67 ;  Ogilvie  y.  Knox  Ins.  Co.,  22  How.  880 ;  Scammon  y. 
Kimball,  92  U.  S.  862 ;  Hatch  v.  Dana,  101  U.  S.  205;  Hawley  y.  Upton,  102 
U.  S.  814;  Payson  y.  Stoeyer,  2  DilL  427. 

Many  other  conclusions  also  follow  from  the  principal  doctrine  with  reference 
to  dealings  by  the  corporation  and  stockholder,  touching  the  subject-matter  of 
the  trust,  yiz. :  the  unpaid  balance  of  the  subscription,  which  will  be  considered 
hereafter. 

The  ratioruUe  of  the  doctrine  as  it  has  grown  up  and  shaped  itself  may  be 
shown  by  a  few  quotations  from  the  leading  decisions  on  the  subject.  In 
Allen  y.  Montgomery  R.  Co.,  11  Ala.  437  (1847),  the  court  says  :  "  Has  then 
a  court  of  equity  the  authority  to  reach  subscriptions  for  stock  to  satisfy  a 
creditor  when  there  is  a  deficiency  of  lecral  assets,  in  the  absence  of  any  call  by 
the  corporation  upon  its  stockholders  T  That  it  has,  is,  we  think,  a  clear  posi* 
tion  as  well  in  reason  as  authority.  As  the  indiyidual  corporators  are  not 
themselves  personally  responsible  for  the  contracts  of  the  corporation,  there  is 
no  responsibility  anywhere,  if  the  capital  stock  is  not  a  fund  answerable  to  the 
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a  Bbiureholder  in  a  oorporation,  and  erery  person  who  deals  with  a  corporation, 
understands  that  the  fund  oontribated  or  agreed  to  be  contributed  as  the  com* 
pane's  capital  shall  be  charged  with  the  payment  of  corporate  debts.  It  is 
likewise  understood,  when  there  is  no  express  provision  to  the  contrary,  that 
the  fund  so  cliarged  shall  be  the  only  security  of  creditors,  and  that  the  share- 
holders shall  not  be  individually  liable  for  the  corporate  debts  and  obligations. 
Every  contract  entered  into  by  a  corporation,  therefore,  includes  — 

"  1.  An  implied  agreement  that  the  company's  capital  shall  be  held  and  used 
as  a  trust  fund  equitably  pledged  as  security  for  the  corporate  debts. 

"2.  An  implied  representation  that  the  company's  capital  has  been  paid  in  or 
subscribed  as  indicated  by  the  company's  charter,  and  that  the  fund  contributed 
or  subscribed  has  been  preserved  for  the  purposes  for  which  it  was  provided. 

"  The  obligations  so  assumed  by  a  corporation  are  nominally  those  of  the 
corporate  entity,  not  of  its  shareholders;  but  it  is  plain  that  the  shareholders 
are  the  real  parties  in  interest;  and  this  fact  will  be  judicially  recognized  by 
compelling  the  shareholders  to  make  good  the  security  which  parties  dealing 
with  the  corporation  are  Justly  entitled  to  expect."    2  Mor.  Corp.,  §  781. 

And  again:  "  In  equity,  however,  a  corporation  is  recognized  as  an  assoda* 
tion  of  individuals  united  for  their  common  benefit,  under  a  collective  name, 
and  the  rights  of  creditors  are  adjusted  accordingly.  The  fund  contributed  or 
agreed  to  be  contributed  by  shareholders,  as  capital  for  the  purpose  of  carry- 
ing on  the  company's  business  and  securing  its  creditors,  is  considered  as  a  sub- 
stitute for  the  general  liability  of  the  shareholders  for  obligations  incurred  in 
a  corporate  capacity.  The  fund  so  contributed  or  agreed  to  be  contributed  is 
treated  in  equity  as  a  trust  fund  charged  with  the  payment  of  the  corporate 
debts.  This  charge  or  equitable  lien  in  favor  of  creditors  adheres  to  the  capi« 
tal  of  a  corporation  after  the  company  has  been  dissolved  and  deprived  of  its 
franchises;  and  although  the  legal  remedies  of  creditors  are  lost  under  these 
circumstances,  their  right  to  have  the  benefit  of  the  fund  which  the  share- 
holders have  contributed  or  become  liable  to  contribate  for  their  security  will 
be  protected/'  2  Mor.  Corp.,  §  780.  See,  also.  Cook  Stock  &  Stockh.,  §  199; 
1  Beach  Priv.  Corp.,  §  116. 

2.  Arrangements  bet^^een  the  oorporation  and  the  stockholder  after  the 
subscription  has  become  binding,  to  discharge  the  stockholder  upon  pay- 
ment of  less  than  par.  —  A  person  may  become  obligated  to  pay  to  the  cor« 
poration  the  par  value  of  stock,  not  only  by  signing  a  written  agreement  to 
subscribe  and  pay  for  the  stock,  but  also  by  agreeing  to  take  stock  or  by  ac- 
cepting stock  Issued  or  allotted  to  him.  Spear  v.  Crawford,  14  Wend.  20; 
Hartford  &  N.  H.  R.  Co.  v.  Kennedy,  12  Conn.  499 ;  Rensselaer  &  N.  W. 
Plank  R.  Co.  v.  Barton,  16  N.  Y.  467 ;  Small  v.  Herkimer  Mfg.  Co.,  2  X.  T. 
380 ;  Dayton  v.  Borst,  81  N.  Y.  485  ;  Hartford  &  N.  H.  R.  Co.  v.  Croswell,  5 
Hill,  883  ;  Nulton  v.  Clayton,  54  Iowa,  425  ;  Jackson  v.  Fraer,  64  Iowa,  469  ; 
Chisholm  v.  Forney,  65  Iowa,  888 ;  Upton  v.  Tribilcock,  91  U.  S.  45 ;  Webster 
V.  Upton.  91  U.  S.  65 ;  Chubb  v.  Upton,  95  U.  S.  665  ;  2  Beach  Priv.  Corp., 

§559. 

In  other  words,  there  need  not  be  an  expreu  promise  to  pay  for  stock.    The 
law  implies  a  promise  to  pay  for  stock  which  one  has  accepted  or  agreed  to 
take.    When  the  obligation  to  pay  for  stock  has  once  become  binding,  it  can- 
not be  discharged,  as  to  creditors,  except  in  some  mode  authorized  by  statute, 
VOL.  IV. —  64 
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or  by  pajneat  in  foIL  Abj  mmagement  bclwewi  the  ■todcbiddiBr  and  tiM 
eorponikm  hj  whkii  lie  Ib  to  be  diaduirged  f  imn  his  dUigatHm  hj  paymeBt 
of  leaitiiaB  par  ii  Toidable  aa  to  cndiion.  Alloa  ▼.  Montgomofy  B.  Go.,  U 
Ala.  4S7 ;  Qoodwia  ▼.  MeQehee,  15  Ala.  8Sd  ;  Northrop  t.  Baahnell,  88  Godb. 
406 ;  Ciaiidall  t.  Jiinflolin,  52  Ooon.  73 ;  Ziikol  v.  Jolioi  Opera  Hooae  Co..  79 
Ol.  334:  SeoTill  ▼.  Thajer,  105  DL  143;  Boaton  ▼.  Dement,  123  DL  142; 
Coffin  ▼.  Banadale,  110  Ind.  417  ;  Bamham  ▼.  N.  W.  Ina.  Co.,  85  Iowa,  082; 
Osgood  ▼.  King,  42  Iowa,  478 ;  Bider  ▼.  Marnaon,  54  Md.  428  ;  Fkmaworth  ▼. 
Bobluns,  86  Minn.  860  ;  Tick  ▼.  LaBodiolle,  57  Miaa.  008  ;  Flaher  t.  Selig. 
Bian,  7  Mo.  App.  883 ;  QiU  t.  Balea.  72  Mo.  424 ;  Cbotean  Ins.  Co.  ▼.  Floyd, 
74  Mo.  286  ;  Conier  t.  Lebanon  Slate  Co.,  56  N.  H.  262 ;  Slee  v.  Bloom,  10 
Jobna.  456 ;  Sagory  t.  Daboia,  8  Sandf.  Cb.  466;  MarBhall  Foondiy  Co.  ▼. 
Killian.  09  N.  C.  501 ;  Lane^a  Appeal,  105  Penn.  St.  49 ;  BeU'a  Appeal,  U5 
Penn.  St.  88;  Webater  t.  Upton, 91  U.  S.  65 ;  Connty  of  Moigany.  AUen,  108 
U.  S.  498 ;  Upton  ▼.  Hanabroogb,  8  Btaa.  417  ;  Qpton  t.  Bnmbam,  3  Biaa. 
820;  Upton  ▼.  Jackson,  1  Flippin,  413 ;  Ailing  t.  Ward,  2  Am.  R.  B.  4 
Corp.  Bep.  727  ;  Carter  ▼.  Union  Printing  Co.,  poet. 

It  is  immaterial  wbat  the  form  of  the  arrangement  ia.  In  many  of  the  caaea 
cited  there  was  simply  a  resolution  or  agreement  to  aeeept  a  certain  per  cent 
as  full  payment  for  the  stock  sabocribed,  or  that  no  calls  abonld  be  made  be- 
yond a  certain  per  cent.  The  corporation  cannot  accept  a  sarrmder  of  stock, 
or  bay  it  in  when  insolvent,  so  as  to  discharge  the  stockhcdder  as  to  creditoiBb 
Ailing  ▼.  Ward,  2  Am.  B.  B.  &  Corp.  Bep.  727;  Funsworth  t.  Bobbina,  86 
Minn.  369;  Craadall  ▼.  Lincoln,  52  Conn.  73;  Carrier  ▼.  Lebanon  Slate  Co.,  56 
K.H.  262. 

Where  a  stockholder  gave  mortgages  tosecore  payment  for  his  sto^,  which 
eontained  a  adpalation  that  they  might  be  paid  by  a  soneader  of  the  stock, 
and  this  arrangement  waa  carried  oat  after  the  company  had  met  with  loasss 
and  was  in  an  embarraased  condition,  the  transactiim  waa  held  to  be  fmodolent 
and  Toid.     Bamham  t.  X.  W.  Ins.  Co.,  36  Iowa,  632. 

In  Boaton  t.  Dement,  123  III.  142,  defendant  held  stock  in  a  eorporation  for 
which  he  had  giren  his  note  for  $10,235.55  spcared  by  trast  deed.  Defendant 
eanTeyed  the  land  embraced  in  the  tmst  deed  to  an  irresponsible  employe,  who 
made  oat  a  new  note  and  trust  deed  upon  the  name  for  flljdOO.  Defendant 
got  the  new  note  substituted  for  hi5  own,  which  waasorraidered  and  canceled. 
Subsequently  the  corporation  pledged  the  note  and  the  name  waa  sold  by  the 
pledgee  for  fl.oOO,  its  full  Talue.  to  defendant's  brother-in-law,  who  aold  it  to 
plaintiff  for  the  aame  sum.  It  was  held  that  defendant  was  liable  to  crsditom 
of  the  corporation  to  the  amount  of  his  original  note. 

An  arran^ment  by  which  a  subscriber  is  permitted  to  subatitnte  shana 
which  he  has  purchased  in  place  of  those  which  he  has  sabecribed,  ia  Toidahle 
aa  to  creditors.     Marshall  Foundry  Co.  r.  KilUaa,  99  X.  C.  501. 

It  is  immaterial  that  the  corporation  waa  solTent  at  the  time  of  making  the 
arrangement,  or  that  the  creditor  SK^kln^  to  set  it  aside^  did  not  become  an^ 
until  afterwaid.  Marshall  Foundnr  Co.  r.  KUIian.  99  X.  C  501:  Tick  ▼.  La. 
Bochelle.  57  Misn.  6»>2.  And  ««^  numerous  ca?«s  hereafter  dted  where  such 
arrangements  were  made  a:  T>«e  tnception  of  the  corporatioo.  A  contrary  rale 
^roold  aeem  to  be  implied  in  Zirkel  r.  Joliet  Opera  House  Go..  79  III.  834. 

A  few  oaaes  remain  to  be  n^niced  which  mar  seem  to  be  i  a  coo  diet  with  tha 
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foregoing  viewi.  In  Nettles  r.  Maroo,  88  S.  C.  47  ;  11  S.  E.  Bep'r,  505,  the  de- 
fendant  made  a  special  contract  with  a  railroad  company  to  take  $8,600  new  or 
additional  stock,  to  be  paid  for  partly  in  money  and  partly  in  cash,  lor  the  pur- 
pose of  enabling  the  company  to  extend  its  road  to  H.  After  he  had  paid  in 
about  $8,000  on  this  agreement  the  extension  was  abandoned  and  defendant 
released  from  his  agreement.  The  suit  was  by  the  reoeiver  of  the  corporation 
to  recover  the  balance  due  by  the' terms  of  the  agreement,  for  the  benefit  of 
creditors  whose  debts  were  contracted  before  the  agreement  was  made.  It 
was  held  that  the  release  was  binding  and  the  defendant  not  liable.  It  is 
manifest  that  the  creditors  in  question  could  not  have  relied  upon  the  defend- 
ant's agreement  when  they  gaye  credit  to  the  corporation,  and  that  they  had 
been  benefited  by  the  amount  which  had  been  paid  by  defendant.  They  had 
lost  nothing  which  they  had  a  right  to  look  to  when  the  debt  was  contracted. 

In  Erskine  ▼.  Peck,  13  Mo.  App.  280,  it  appeared  that  five  persons  acquired 
the  franchises  of  a  corporation,  none  of  whose  stock  had  ever  been  issued. 
They,  thereupon,  issued  the  entire  stock  to  themselves  as  full-paid,  but  they 
in  fact  paid  nothing  for  it.  The  defendant  afterward  surrendered  his  to  the 
company,  and  the  same  was  sold  to  bofiaflde  subscribers.  A  year  after  this 
transaction  took  place,  the  plaintiff  became  a  creditor  of  the  company  and,  in 
this  action,  sought  to  charge  the  defendant  upon  the  surrendered  stock.  The 
court  held  that  the  defendant  was  not  liable,  and,  after  adverting  to  the  author!* 
ties  cited  by  the  plaintiff,  say  : 

**  But  none  of  these  authorities,  or  any  others  that  we  have  seen,  go  to  the 
extent  which  the  plaintiff's  position  here  demands.  It  could  not  have  been  in- 
tended or  supposed  in  this  case,  by  either  the  officers  of  the  corporation  or  the 
defendant,  that  a  surrender  of  this  stock  would  in  any  wise  diminish  the  as- 
sets  of  the  company,  or  the  security  of  its  creditors;  for  the  testimony  all  shows 
that  both  parties  at  least  believed  the  stock  to  be  paid  up,  and  so  treated  it 
throughout.  On  the  contrary,  the  negotiations  between  the  attorney  and  the 
defendant,  with  the  ultimate  concessions  on  both  sides,  or  the  so-called  **  com- 
promise," all  go  to  show  a  common  understanding  and  intention,  that  the  trans- 
fer to  the  corporation  by  the  defendant  would  create  a  very  important  addition 
to  its  material  assets.  Nothing  was  paid  out  by  the  corporation.  It  does  not 
even  appear  that  there  was  any  formal  surrender  of  whatever  claim  or  title 
the  corporation  might  have  to  the  bonds  retained  by  the  defendant.  That  the 
corporation,  its  capital  stock,  or  the  security  of  its  creditors,  suffered  no  real 
impairment  or  diminution  by  the  transaction  is  evident  in  the  fact  that  the 
same  shares  were  afterward  issued  by  the  company,  presumably  for  value  re- 
ceived, to  new  purchasers  or  subscribers.  It  appears  from  the  record  that  the 
plaintiff's  claim  against  the  corporation  arose  about  a  year  after  the  surrender 
in  question,  and  his  judgment  was  three  years  later  than  the  same  event. 
There  was  then  neither  in  the  purposes  entertained,  nor  in  the  practical  ac- 
complishment, anything  "  given  away  "  by  the  directors,  any  deliberate  breach 
of  their  duty  as  trustees,  or  any  impairment  of  the  funds  to  which  the  plain- 
tiff, in  afterward  becoming  a  creditor,  might  look  for  his  ultimate  security.  A 
person  competent  to  own  and  dispose  of  personal  property,  transfers  to  a  party 
competent  to  acquire  and  hold  as  owner,  all  his  interest  in  a  commodity  uni- 
Tersally  recognized  as  personalty,  having  a  transferable  quality;  and  this  with 
out  a  shade  of  interference  with  the  rights  or  reasonable  expectations  of  any 
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tbird  partj.  If  m  tnuufer,  00  dreamstanoed,  is  null,  it  muBt  be  because  the 
lelatioii,  onee  established,  between  stoekboldsr  and  eorpoTation,  is,  like  the 
marriage  bond,  wholly  aoaiterable  bj  mutual  agreement  of  the  parties,  daring 
their  joint  liTes;  or  becaose  tlie  eorporstion  is  incapable  of  aeqoiring  or  hold- 
ing its  own  stock  on  any  terms,  after  the  shares  hare  onee  been  possessed  bj 
another.  If  sach  be  the  law,  a  corporation  cannot  save  itself  and  its  creditors 
from  loss  by  reacqniring  shares  from  an  insolTent  person  who  cannot  pay  for 
them,  and  selling  them  to  one  who  can;  nor  can  there  be  any  more  forfeitures 
of  stock  to  corporations  for  non-payment  of  assessments  or  other  dues.  We 
do  not  think  that  the  law  so  stands." 

This  dedsion  was  afterward  approved  by  the  Supreme  Court,  in  Erskine  ▼ 
Peck,  88  Mo.  405. 

Johnson  t.  Lullman,  15  Mo.  App.  55,  is  a  case  arising  out  of  the  stock  is* 
sued  to  another  of  the  original  fire  holders.  He  sold  his  stock  to  Miller,  who 
purchased  it  in  good  faith  as  paid-up  stock.  It  was  held  that  Miller's  estate 
was  not  liable  on  the  ground  tliat  he  was  a  purchaser  for  value  without  notice 
that  the  stock  had  not  been  paid  for,  mnd  also  on  the  ground  that  he  had  sur- 
rendered his  stock  to  the  corpomtlon  before  the  debt  in  question  wssoontracted. 

In  Gelpcke  ▼.  Blake,  19  Iowa,  363,  the  question  was  as  to  the  snffidency  of 
a  plea  setting  up  a  release  of  contract  of  subscription.  It  was  alleged  that  the 
subscription,  which  was  to  the  stock  of  a  railroad  company,  was  made  in  con- 
sideration that  the  road  should  be  constructed  on  a  certain  line  —  that  this  line 
was  abandoned  and.  thereupon,  the  contract  was  canceled  and  the  money  paid 
thereon  refunded.  The  court  held  the  plea  good.  The  point  made  was  that 
the  plea  was  not  good,  because  it  did  not  aver  consent  of  creditors  and  stock* 
holders.  The  court  held  that  the  plea  did  in  effect  aver  the  consent  of  stock- 
holders, and  as  to  creditors  said,  that  the  existence  of  creditors  was  "  mere  as- 
sumption," and  that  it  would  be  time  enough  to  take  care  of  the  rights  of  cred- 
itors when  it  was  made  to  appear  that  their  rights  were  in  Jeopardy.  In  Singer 
▼.  Given,  61  Iowa,  93,  96,  it  is  said  that  "  the  case  of  Gelpcke  v.  Blake,  19 
Iowa,  268,  relied  upon  by  appellant,  does  not  hold  that  the  company  can  make 
arrangements  with  stockholders  to  the  prejudice  of  creditors." 

The  New  Albany  cases,  which  are  much  relied  upon  in  the  two  decisions 
preceding  this  note,  are  in  brief  as  follows:  Certain  citizens  of  New  All>any 
subscribed  for  stock  in  a  railroad  company  and  it  was  part  of  the  sulMcription 
agreement  that,  if  the  city  of  New  Albany  should  subscribe  for  $50,000  or  more 
of  the  stock,  the  subscribers  should  be  allowed  to  transfer  all  the  stock  so  sub- 
scribed for  by  them  above  $300  to  the  dty,  which  should  accept  the  same  as 
part  of  its  subscription.  The  city  did  subscribe  for  $400,000  of  the  stock,  and 
the  transfer  was  made  as  agreed  upon.  The  dty's  subscription  was  made  pay. 
able  in  bonds,  and  it  was  arranged  that  not  more  than  $250,000  of  bonds  should 
be  called  for,  until  after  a  certain  part  of  the  road  had  been  constructed; 
$200,000  of  the  bonds  were  issued  and  delivered  to  the  company,  but  shortly 
after  suits  were  instituted,  by  taxpayers,  to  enjoin  the  levy  of  taxes  to  pay  in- 
terest on  the  bonds  on  the  ground  that  the  subscription  was  void.  Only  $7,000 
of  the  bonds  had  been  sold  by  the  company,  and  the  litigation  concerning  them 
raised  such  doubts  of  their  validity  that  they  could  not  be  sold  except  at  a 
ruinous  sacrifice.  The  resources  of  the  company  l>eoame  exhausted  and  it 
Ikbandoned  its  enterprise. 
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The  unaold  bondahad  been  pledged  for  monef  to  cany  on  the  work  and  were 
in  danger  of  being  aoid  for  a  nominal  sum.  It  was  thereupon  agreed  between 
the  company  and  the  city,  that  if  the  latter  would  pay  the  indebtedness  for 
which  the  bonds  were  pledged,  the  bonds  should  be  surrendered  to  the  city 
and  its  subscription  cancelled  or  released.  The  agreement  was  consummated, 
the  city  paying  about  $86,000.  This  took  place  in  1857.  In  1868  Burke  and 
others,  ownersof  a  judgment  against  the  company  rendered  in  1857,  filed  a 
bill  against  the  company,  the  city  of  New  Albany  and  the  original  subscribers 
for  stock,  who  had  made  the  transfer  to  the  city,  and  sought  to  impeach  the 
transfer  and  also  the  cancellation  of  the  city's  subscription.  The  trial  court 
dismissed  the  bill  as  to  the  indiTidual  defendants,  but  entered  a  decree 
against  the  company  and  the  city  to  the  amount  due  on  the  judgments  sued  on. 
Putnam  ▼.  New  Albany,  4  Bias.  865. 

Upon  an  appeal  by  the  city  of  New  Albany  the  decree  was  reversed  as  to 
it.  New  Albany  ▼.  Burke,  11  Wall.  06.  The  decision  is  put  upon  two  dis- 
tinct grounds,  one  of  which  is  laches  and  need  not  be  further  noticed.  The 
other  ground  is  that  the  transaction  between  the  dty  and  the  company  was 
one  within  the  power  of  the  contracting  parties  ;  that  it  was  made%in  entire 
good  faith;  that  as  much  was  obtained  for  the  city's  obligation  as  could  have 
been  obtained  in  any  other  way,  and  that  the  proceeds  were  applied  in  dis- 
charge of  the  debts  of  the  company  which  the  company  had  the  lawful  right 
to  prefer.  The  city  could  have  discharged  its  liability  as  a  subscriber  by  is. 
suing  its  bonds  for  the  full  amount.  The  company  could,  of  course,  have 
sold  their  bonds  for  what  they  would  bring,  and  could  have  used  the  proceeds 
in  paying  such  debts  as  they  chose.  If  this  had  been  done,  no  one  would  have 
had  any  legal  ground  of  complaint.  The  reasoning  of  the  court  is  that  this, 
in  effect  was  done,  and,  therefore,  sustain  the  transaction.    The  court  says  : 

''  It  is  not  to  be  disputed  that,  situated  as  the  company  was  at  the  time 
when  the  contract  of  August  and  September,  1857,  was  made,  with  the  debt  of 
$86,000  pressing  upon  it,  and  with  no  other  means  of  relief,  it  might  have  sold 
the  entire  lot  of  two  hundred  and  forty-three  bonds  which  it  held,  or  was  en- 
titled to  call  for,  at  the  best  price  that  could  have  been  obtained,  and  might 
have  applied  the  entire  proceeds,  had  they  been  needed,  to  pay  that  single 
debt.  Of  this,  neither  the  stockholders  nor  the  other  creditors  could  have 
complained.  What  more  has  been  done  now  ?  No  doubt  such  a  course  would 
have  involved  an  equal  sacrifice  to  the  company  and  would,  in  the  end,  have 
been  more  disastrous  to  the  city.  Time  has  revealed  that  the  bonds  were 
worth  more  than  they  could  have  been  sold  for,  but  we  are  to  look  at  the  cir- 
cumstances as  they  were  when  the  transaction  took  place,  in  considering  what 
was  its  nature  and  whether  it  was  legal.  But  if  a  sale  by  the  company  at  the 
market-price,  and  an  application  of  the  whole  proceeds  to  the  payment  of  the 
$86,000  debt,  would  have  been  unimpeachable,  why  is  it  less  so  because  the 
city  became  the  purchaser  ?  Beyond  doubt,  the  city  might  lawfully  buy  its 
own  bonds.  Had  the  company  sold  to  a  stranger,*  and  then  the  city  become  a 
purchaser  from  the  stranger,  it  will  not  be  contended  that  any  creditor  of  the 
company  could  complain.  And  it  can  make  no  difference  whether  the  pur. 
chase  was  made  directly  or  indirectly  from  the  first  holder  of  the  bonds,  as- 
suming that  there  was  no  fraud.  The  transaction,  or  the  arrangement  of 
Angnst  and  September,  1857,  was,  in  substance,  plainly  nothing  more  than  • 
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puiduMe  hj  the  tity  ci  its  own  bonds,  aoine  of  whidi  had  been  iasoed,  and 
oChen  of  which  it  wm  nnder  dbUgstion  to  iaoo,  at  the  call  of  the  Tendor. 
The  price  paid  wu  $08,000,  bendea  eome  thooaaada  moie  wliich  the  pnrdiaaer 
itndeitoc^  to  paj.  f<ooking  at  it  In  the  light  of  sabeeqaent  eyenta,  it  waa  no 
doabt  an  advantageona  pnrchaae  for  the  dtj;  and,  if  the  nncontiadicted  evi- 
dence Ib  to  be  belicTed,  It  waa  deemed  at  the  time  an  advantageoas  eale  or 
arrangement  for  the  company.  Gertainl j  It  did  not  place  the  company  In  anj 
wotae  position  than  it  moat  have  held  liad  it  not  been  made.** 

This  mach  being  determined,  it  onl j  remained  to  conalder  Uie  good  faith  of 
the  transection,  and  this  qoestlon  being  foand  in  favor  of  the  dtj  a  decishm 
In  its  favor  necessarily  followed.  The  caee  Is  a  peenllar  one  and  presents  a 
state  of  facts  not  likely  to  arise  in  esse  of  an  Individaal  sabscriber  for  stock. 
The  pecoliar  featore  of  the  esse  is  that  doabt  abont  the  city's  power  to  make 
tlie  subscription  rendered  its  entire  obligation  of  little  or  no  market  valae. 
Althoogb  the  esse  Is  mach  relied  apon  in  the  two  reported  esses  preceding 
this  note,  it  Is  one  from  which  no  general  cnnclosions  can  be  safely  drswn. 
If  an  indlTidoal  shoold  sobscribe  for  stock,  give  his  note  for  the  fall  amoont* 
and,  when  the  corporation  was  embarrsssed  or  InsolTent,  arrsnge  to  bay  his 
note  at  ten  cents  on  the  dollar  and  sarrender  ills  stock,  it  Is  not  likely  that  any 
court  would  permit  the  transaction  to  stand  as  against  creditors.  See  Beaton 
▼.  Dement,  123  111.  142. 

3.  Arrangements  made  contemporaneoasly  with  the  taking  of  stock  fcm 
payment  at  lees  than  par  —  payment  In  piopetty  or  servioss^ —  It  is  now 
well  settled  that,  in  the  absence  of  any  constitaUonal  or  statatofy  prohibition^ 
stock  may  be  paid  for  in  property  or  services.  2  Beach  Priv.  Corp.,  g  557;  d 
Mor.  Corp.,  §  826;  Peck  v.  Coalfield  Goal  Co.,  11  Brad.  88;  Coffin  v.  Ranadell, 
llOInd.417;  Walbarn  v.  Chenaalt,  48  Kane.  852;  23  Pac  Rep'r,  657;  Toang  v. 
Erie  Iron  Co.,  65  Mich.  Ill;  Crawford  v.  Rohrer,  59  Md.  509;  Liebke  v.  Knapp, 
79  Mo.  22;  Wetherbee  v.  Baker,  85  N.  J.  Eq.  601;  Fort  Madison  Bank  v.  Al- 
len,  120  U.  S.  372 ;  Phelan  v.  Hazard,  5  Dill.  45;  Colt  v.  North  Car.  Gold 
Amalgamating  Co.,  14  Fed.  Rep'r,  12.  Payment  for  stock  In  property,  there-^ 
fore,  in  good  faith,  at  a  valuation  honestly  made,  ie  the  same  In  effect  as  pay- 
ment in  money.  Ibid.  The  transaction  cannot  be  impeached  simply  be- 
cause the  valuation  turns  out  to  have  been  excessive,  provided  the  excessive 
valuation  was  due  to  an  honest  mistake  or  error  of  judgment.  To  set  it  aside^ 
there  must  be  proof  of  bad  faith  or  fraud  in  the  transaction.  Peck  v.  Coalfield 
Coal  Co.,  11  ni.  App.  88;  Walbnm  v.  Cbenault,  48  Eans.  852;  28 Pac.  Rep'r,  657; 
Young  V.  Erie  Iron  Go.  65  Mich.  Ill;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  801; 
Bickley  v.  Schlag,  46  N.  J.  Eq.  583;  20  Atl.  Rep'r,  250;  Boynton  v.  Hatch,  47 
N.  T.  225;  Boynton  v.  Andrews,  68  N.  T.  98;  Douglass  v.  Ireland,  78  N.  Y. 
100;  National  Tube  Works  Co.  v.  Gilfillan,  124  N.  Y.  802;  26  N.  E.  Rep'r,  588? 
Coit  V.  Gold  Amalgamating  Co.,  119  U.  S.  848;  S.  C,  14  Fed.  Rep'r,  12;  Fort 
Madison  Bank  v.  Allen,  129 17.  S.  872;  Phelan  v.  Hazard,  5  Dill  45. 

In  Bickley  v.  Schlag,  46  N.  J.  Eq.  588,  the  chancellor  found  that  $75,000 
of  stock  was  issued  as  fully  paid  for  property  worth  only  $64,000,  and  decreed 
that  the  stockholders  were  still  liable  to  creditors  for  the  difference.  In  re- 
versing the  decree  the  court  of  errors  and  appeals  says:  "  If  we  were  to  as* 
snme  that  this  proceeding  had  any  legal  foundation  whatever,  the  fact  would 
Still  remain  that  the  real  question  presented  by  it  has  neither  been  consid« 
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ered  nor  deeided.  In  view  of  the  proof  in  the  ease  It  wu  not,  and  eonld  not 
be,  diflpnted  that  the  stock  in  qaestion,  as  between  these  stockholders  and  the 
corporation,  had  been  paid  for  in  fall;  for  they  had  transferred  to  the  com- 
pany, in  satisfaction  for  it,  certain  steamboats  and  other  property,  each  sliare 
so  purchased  being  marked  with  the  words:  "  Issaed  for  property  purchased/' 
Consequently,  so  long  as  this  contract  of  sale  subsisted,  an  indisputable  title 
to  the  stock  existed  in  the  stockholders,  and  it  was  also  thereby  conclusiyely 
established  that  they  were  in  no  wise  indebted  to  the  company  by  reason  of 
their  purchase.  The  inquiry,  therefore,  in  the  court  below  should  have  l>een 
whether  the  agreement  in  question  was  fraudulent  or  not;  for,  if  the  trans- 
action was  an  honest  one,  the  difference  in  value  between  the  property  consti- 
tuting the  consideration  of  the  sale  and  the  stock  had  no  legal  significance. 
The  charter  of  this  company  authorizes  the  corporation  to  exchange  its  capital 
stock  for  property,  and,  under  the  condition  of  things,  a  court  of  equity  can- 
not set  aside  a  transaction  of  that  kind  simply  on  the  g^und  that  the  bargain 
on  the  part  of  the  corporation  is  a  disadvantageous  one.  In  such  transactions 
the  company  and  the  purchaser  stand  upon  the  common  footing  of  buyer  and 
seller.  The  valuation  of  property  in  making  the  exchange,  either  on  the  one 
side  or  the  other,  cannot  be  supervised  or  controlled  by  the  court  of  chancery, 
for,  in  the  absence  of  deceit,  or  some  other  corrupt  constituent,  the  bargain 
between  the  parties  cannot  be  disturbed.  In  the  present  instance  fraud  was 
not  found,  and  the  vice-chancellor  ordered  these  stockholders  to  pay  more 
than  they  had  agreed  to  pay  for  the  stock,  on  the  ground  that,  in  his  opinion, 
the  steamboats  and  other  things  they  had  exchanged  were  not  worth  as  much 
as  the  stock  was  worth.  Gohspicuously,  the  substance  of  the  true  issue  has 
been  overlooked."  Similar  language  will  be  found  in  Colt  v.  Qold  Amalga- 
mating Co.,  119  U.  S.  845,  and  Fort  ^itadison  Bank  v.  Allen,  129  U.  S.  372. 

Of  course  it  follows  that,  if  the  transaction  by  which  stock  is  paid  for  in 
property  or  services  is  fraudulent,  it  may  be  set  aside  at  the  instance  of  cred- 
itors. See  the  cases  last  above  cited  and  also  Whitebill  v.  Jacobs,  1  Am.  R.  R. 
&  Corp.  Rep.  166;  First  National  Bank  v.  Gas  tin -Minerva  Min.  Co.,  1  Am. 
R.  R.  &  Corp.  Rep.  272;  Ely  ton  Land  Co.  v.  Birmingham  Warehouse,  etc., 
Co.,  post;  Osgood  v.  King,  42  Iowa,  478;  Chisholm  v.  Forney,  65  Iowa,  388; 
Boulton  Carbon  Go.  v.  Mills,  78  Iowa,  460;  Crawford  v.  Rohrer,  59  Md.  599; 
Chouteau  v.  Dean,  7  Mo.  App.  210;  Shields  v.  Watts,  94  Mo.  410;  Bailey  v. 
Pittsburgh,  etc.,  Coal  and  Coke  Co.,  69  Penn.  St.  834;  Preston  v.  Cincinnati, 
etc.,  R.  Co.,  86  Fed.  Rep*r,  54. 

What  is  meant  by  the  rule  that  the  transaction  must  be  fraudulent  in  order 
to  be  capable  of  impeachment  is,  that  it  must  be  fraudulent  a»  to  creditors.  It 
need  not  necessarily  be  fraudulent  as  to  the  corporation.  The  transaction  may 
be  entirely  fair  and  legitimate  as  between  the  corporation  and  the  stockholder 
and  yet  be  a  fraud  upon  creditors.  In  such  a  transaction,  the  corporation  and 
stockholder  are  dealing  with  a  trust  fund  or  obligation,  in  the  absence  and 
without  the  consent  of  the  cestui  que  trust.  In  such  a  case  whatever  is  not 
fair  and  right  in  equity  is  a  fraud  in  law  upon  the  cestui  que  trust  and  he  may 
have  it  set  aside,  if  he  brings  himself  otherwise  within  the  rules  for  equitable 
relief.  A  contrary  view  is  held  in  Coffin  v.  Ransdell,  110  Ind.  417.  It  is  there 
decided  that  the  fraud  to  be  available  must  be  a  fraud  upon  the  corporation. 
This  view  would  give  the  creditors  no  other  or  greater  rights  than  fhe  corpora* 
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Hon  has,  and  is  contrary  to  the  spirit  of  all  the  deciaionB  relating  to  the  tnut 
character  of  corporate  suhecriptione. 

A  grosalj  exoeseive  Talaation  affords  a  strong  presamption  of  fraud.  Boyn- 
ton  v.  Andrews,  68  N.  T.  93;  Colt  v.  Gold  Amalgamating  Co.,  119  U.  S.  848. 
And  where  stock  is  paid  for  with  property  which  is  deliberately  oyervalaed  for 
the  parpose,  the  presumption  of  fraud  is  oonclusiye.  Douglass  v.  Ireland,  78 
N.  T.  100;  Boynton  v.  Andrews,  68  N.  T.  98. 

The  logic  of  the  cases  of  Bever  v.  Clark,  189  U.  S.  96,  and  Fogg  v.  Blair, 
189  IJ.  S,  118  (reported  ante),  is  that  if  a  transaction  by  which  stock  is  paid  for 
in  property  or  services  worth  less  than  the  par  of  the  stock  is  not  fraudulent 
as  to  creditors,  then  it  cannot  be  impeached  by  them.  If,  as  matter  of  fact, 
they  are  not  put  in  any  worse  position  by  it,  or  if  they  have  actually  gained 
by  it,  then  they  have  no  ground  of  complaint.  The  case  of  Van  CSott  v.  Van 
Brunt,  82  N.  T.  585,  belongs  to  this  class.  In  that  case  Van  Brunt  being  presi- 
dent of  the  Hudson  Avenue  Railroad  Company,  entered  into  a  contract  on  behalf 
of  the  company  with  one  Cowperthwaite,  by  which  the  latter,  for  a  certain  sum 
in  stock  and  bonds  of  the  company,  agreed  to  build  and  equip  a  certain  portion 
of  the  road.  Cowperthwaite  assigned  the  contract  to  Van  Brunt,  pursuant 
to  an  arrangement  previously  made,  who,  with  others  associated  with  him,  pro- 
ceeded to  perform  the  contract,  and  thereupon  obtained  the  stipulated  com- 
pensation. The  whole  arrangement  was  assented  to  by  the  stockholders  and 
appears  to  have  been  the  only  way  in  which  the  company  could  get  its  road 
constructed. 

It  was  held  that  Van  Brunt  could  not  be  made  liable  to  creditors,  as  for  an 
unpaid  balance  on  the  stock  so  received  by  him,  on  the  ground  that  the  value 
of  the  work  and  materials  done  and  furnished  by  him  under  the  contract  was 
less  than  the  par  value  of  the  stock.  The  court  of  appeals  found  that  there 
was  no  fraud  in  the  transaction  and  that  the  value  of  the  work  done  was  equal 
to  or  greater  than  the  actual  value  of  the  stock  and  bonds.  It  does  not  appear 
when  the  debts  in  question  were  contracted,  whether  before  or  after  the 
transaction  was  had.  It  would  seem  to  us  that  the  correctness  of  the  decision 
as  a  matter  of  general  law  would  depend  upon  the  answer  to  this  question. 

4.  Same  sul^ect  continued  —  stock  taken  in  discharge  of  indebtedness  to 
oorporation. —  A  debt  is  a  species  of  property.  When  a  debt  owed  by  a  cor- 
poration to  an  individaal  is  used  for  the  purpose  of  paying  for  stock  received 
from  the  corporation,  the  same  rules  apply  as  when  the  stock  is  paid  for  in 
any  other  species  of  property.  No  ground  for  a  distinction  exists.  There  can 
be  no  honest  over- valuation  of  an  indebtedness.  It  may  be  worth  less  but 
cannot  be  worth  more  than  its  face.  Consequently  when  stock  is  taken  in 
payment  of  a  debt,  the  exchange  most  be  made  dollar  for  dollar,  otherwise 
the  transaction  is  fraudulent  as  to  creditors  and  may  be  impeached  in  equity. 
Jackson  v.  Fraer,  64  Iowa,  469  ;  Bonlton  Carbon  Co.  v.  Mills,  78  Iowa,  460  ; 
Chouteau  v.  Dean,  7  Mo.  App.  210 ;  Kehlor  v.  Lademann,  11  Mo.  App.  550. 
The  fiT8t  of  these  cases  will  be  noticed  hereafter.  See  §  6  of  this  note. 
In  Chouteau  v.  Dean,  7  Mo.  App.  210,  the  oorporation  owed  the  defendant  for 
his  services  as  president,  $2,500.  The  corporation  voted  to  pay  him  in  stock 
at  its  market  value,  which  was  twenty-five  cents  on  the  dollar.  The  defend- 
ant accordingly  made  a  bill  to  the  company  for  $10,000  and  received  that  amount 
of  stock  in  payment.  He  was  held  liable  for  the  difference  between  the  par  valu- 
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of  biB  stock  and  the  real  yalae  of  his  services.  In  Eeblor  y.  Lademann,  11  Mo. 
App.  560,  the  corporation  owed  the  defendant  $98,955.45.  It  issued  to  him 
and  he  aocepted''$84,000  of  stock  in  payment  of  the  debt.  He  was  held  liable 
for  the  difference  of  $44.55. 

6.  Same  snl^ect  oontinned — bonus  stock. —  In  Christensen  v.  Eno,  106  N. 
Y.  V7,  it  held  that  one,  who  is  already  a  stockholder  in  a  corporation,  to  whom 
additional  stock  is  issued  as  a  gratuity,  is  not  liable  to  creditors  as  a  subscriber 
for  such  stock.     The  court  says: 

"  There  is  no  pretense  that  the  defendant  Bno  ever  subscribed  for  the  twenty- 
flve  shares  of  bonus  stock  (so  called),  or  entered  into  any  engagement  to  pay 
the  forty  per  cent  credited  thereon.  This  was  distinctly  contrary  to  the  inten- 
tion of  all  parties.  The  plaintiff  seeks  to  charge  him  as  though  he  had  sub- 
scribed for  the  stock  and  entered  Into  a  contract  obligation  with  the  company 
to  pay  the  forty  per  cent.  We  can  see  no  ground  upon  wlUch  he  can  be  made 
to  respond  to  the  creditors  of  the  company  as  upon  an  unpaid  subscription.  As- 
suming that  the  transaction,  as  to  the  company,  was  lUtra  vires,  or  that  it 
could  not  give  away  its  shares,  the  transaction  in  th^t  view  was  simply  a  null- 
ity, and  Eno  got  nothing  as  against  any  one  entitled  to  question  the  transac- 
tion. But  it  did  not  convert  him  into  a  debtor  of  the  company  for  the  forty 
per  cent.  He  entered  into  no  contract  to  pay  it.  He  has  received  nothing  on 
account  of  the  twenty-five  shares,  and  it  is  not  claimed  that  the  charter  in 
terms  imposes  the  liability  claimed.  The  unissued  shares  of  a  corporation  are 
not  assets.  When  issued  they  represent  a  proportionate  interest  of  the  share- 
holder in  the  corporate  property —  an  interest,  however,  subordinate  to  the  claims 
of  creditors.  There  are  unquestioned  public  evils  growing  out  of  the  creation 
and  multiplication  of  shares  of  stock  in  corporations  not  based  upon  corporate 
property.  The  remedy  is  with  the  legislature.  But  the  liability  of  a  share- 
holder to  pay  for  stock  does  not  arise  out  of  liis  relation,  but  depends  upon  his 
contract,  express  or  implied,  or  upon  some  statute,  and  in  the  absence  of  either 
of  these  grounds  of  liability,  we  do  not  perceive  how  a  person  to  whom  shares 
have  been  issued  as  a  gratuity  has,  by  accepting  them,  committed  any  wrong 
upon  creditors,  or  made  himself  liable  to  pay  the  nominal  face  of  the  shares 
as  upon  a  subscription  or  contract." 

The  contrary  is  expressly  held  in  Handley  v.  Stutz,  139  U.  S.  417,  426-428, 
to  which  this  note  is  appended.  In  this  case  three  hundred  out  of  eight  hun- 
dred shares  of  an  increase  of  stock  were  distributed  among  the  old  stockhold- 
ers without  any  consideration  whatever  and  with  the  express  understanding 
that  they  were  to  be  deemed  fully  paid  and  "free  from  all  claims  or  demands 
on  the  part  of  the  company."  The  acceptance  of  the  certificates  was  held  to 
imply  an  agreement  to  pay  their  par  value  and  they  were  held  liable  to  cred- 
itors therefor. 

The  same  view  was  held  in  Boulton  Carbon  Co.  v.  Mills,  78  Iowa,  460,  where 
$1,000  of  stock  was  issued  to  one  as  a  bonus,  in  order  to  Induce  him  to  act  as 
president  of  the  corporation.  He  was  held  liable  to  creditors  for  the  par  value 
of  the  stock. 

6.  Same  satdaot  continned — agreements  oononrrent  with  the  sabscrtptlon 
for  a  dlsohaxge  of  the  subscriber  without  full  paymenL— It  has  been  repeatedly 
adjudicated  that  all  agreements  or  understandings,  whether  secret  or  other- 
wise, made  between  the  corporation  and  the  stockholder,  concurrently  with  a 
VOL.  nr.— 65 
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Bubacripiion  for  stock,  ao  matter  what  the  fonn  of  the  contract,  and  even 
though  made  a  part  of  the  sabacription  agreement,  by  which  the  subscriber 
is  only  to  be  required  to  pay  a  percentage  of  the  par  Talue  of  the  stock,  ai» 
voidable  as  to  creditors,  and  the  subscriber  or  stockholder  remains  liable  to 
creditors,  for  the  full  par  value,  notwitlistanding  such  agreements  or  under- 
standings. Melvin  v.  Lamar  Ins.  Co.,  80  111.  446;  Union  Ins.  Ca  ▼.  Frear 
Stone  Mfg,  Co.,  97  111.  587;  Jewell  v.  Rock  River  Paper  Co.,  101  111.  57;  Hick- 
ling  V.  Wilson,  104  111.  54;  Great  Western  Tel.  Co.  v.  Gray,  122  ill.  630;  Bates 
V.  Great  Western  Tel.  Co.,  Id4  III.  686;  Winston  v.  Dorsett  Pipe  ft  Paving  Co., 
129  111.  64;  Oliphant  v.  Woodburn  Coal  &  Min.  Co.,  68  Iowa,  882;  Tama  Water- 
Power  Co.  v.  Hopkins,  79  Iowa,  658;  Kafford  v.  Barnes,  89  Miss.  899;  Skrainka 
V.  Allen,  7  Mo.  App.  484;  White  Mt.  R.  Co.  v.  Eastman,  84  N.  H.  124;  Thomp. 
son  V.  Lake,  19  Nev.  108;  Hervery  v.  Vermillion,  etc..  R.  Co.,  17  Ohio,  187; 
Robinson  v.  Pittsburgh,  etc.,  R.  Co.,  82  Penn.  St.  384;  Morrow  v.  Nashville 
Iron  &  Steel  Co.,  87  Tenn.  262;  Blodgett  v.  Morrill,  20  Vt.  509;  Clarke  v.  Lin- 
coin  Lumber  Co.,  59  Wis.  665 ;  Sawyer  v.  Hoag,  17  Wall.  610;  Upton  v.  Trib- 
ilcock,  91  U.  S.  45;  Sanger  v.  Upton,  91  U.  S.  56;  Scovill  v.  Thayer,  105  U. 
S.  143;  Pllnn  v.  Bagley,  7  Fed.  Rep'r,  785;  In  re  Glenn  Iron  Works,  17  Fed. 
Rep'r,  824;  2  Mor.  Corp.,  §  848;  1  Beach  Corp.,  §  117;  Cook  Stock  &  Stockh.^ 
§42. 

In  Sawyer  v.  Hoag,  17  Wall.  610,  the  defendant  subscribed  for  $5,000  of 
stock  with  an  understanding  that  only  fifteen  per  cent  should  be  paid  in  cash. 
He,  however,  paid  in  $5,000  and  received  back  $4,250  in  the  form  of  a  loan, 
for  which  he  gave  his  notes  with  security,  and  the  stock  was  issued  and  treated 
as  fully  paid.  The  court  held  the  transaction  to  be  but  a  subterfuge  to  avoid 
the  trust  character  of  the  subscription  and  decreed  payment  of  the  balance  for 
the  iranefit  of  credit*3rs.     The  court  says: 

*'  Though  it  be  a  doctrine  of  modern  date,  we  think  it  now  well  established, 
that  the  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is 
a  trust  fund  for  the  benefit  of  the  general  creditors  of  the  corporation.  And 
when  we  consider  the  rapid  development  of  corporations  as  instrumentalities 
of  the  commercial  and  business  world  in  the  last  few  yeara,  with  the  corre- 
sponding necessity  of  adapting  legal  principles  to  the  new  and  varying  exigen- 
cies of  this  business,  it  is  no  solid  objection  to  such  a  principle  that  it  la 
modem,  for  the  occasion  for  it  could  not  sooner  have  arisen. 

"  Nor  do  we  think  the  relation  of  the  appellant  in  this  case  to  the  corpora- 
tion is  without  weight  in  the  solution  of  the  question  before  us.  It  is  very 
true,  that  by  the  power  of  the  legislature  there  is  created  in  all  acts  of  incor- 
poration a  legal  entity  which  can  contract  with  its  shareholdera  in  the  ordi- 
nary transactions  of  business  as  with  other  persons.  It  can  buy  of  them,  sell 
to  them,  make  loans  to  them,  and  in  insurance  companies,  make  contracts  of 
insurance  with  them,  in  all  of  which  both  parties  are  bound  by  the  ordinary 
laws  of  contract.  The  stockholder  is  also  relieved  from  personal  liability  for 
the  debts  of  the  company.  But  after  all,  this  artificial  body  is  but  the  repre- 
sentative of  its  stockholdera,  and  exists  mainly  for  their  benefit,  and  is  gov- 
erned and  controlled  by  them,  through  the  officers  whom  they  elect.  And  the 
interest  and  power  of  legal  control  of  each  shareholder  is  in  exact  proportion 
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to  the  amount  of  bis  stock.  It  is,  therefore,  but  just  that  when  the  interest 
of  the  public,  or  of  strangers  dealing  with  this  corporation  is  to  be  affected  by 
any  transaction  between  the  stockholders  who  own  the  corporation  and  the 
corporation  itself,  such  transaction  should  be  subject  to  a  .rigid  scrutiny,  and 
if  found  to  be  infected  with  any  thing  unfair  toward  such  third  person,  calcu- 
lated to  injure  him,  or  designed  intentionally  and  inequitably  to  screen  the 
stockholder  from  loss  at  the  expense  of  the  general  creditor,  it  should  be  dis- 
regarded or  annulled  so  far  as  it  may  inequitably  affect  him." 

In  Union  Ins.  Ck>.  y.  Frear  Stone  Mfg.  Co.,  97  111.  537,  the  court  says  :  "  The 
capital  stock  of  a  corporation,  by  most  recent  decisions,  is  a  trust  fund  that 
the  directors  may  not  give  away  or  misappropriate  to  the  prejudice  of  parties 
whom  they  have  invited  to  deal  with  the  oorx>oration.  The  state  grants  the 
franchise  on  the  understanding  the  corporation  created  will  have  a  capital 
stock,  and  the  amount  is  usually  fixed  before  the  state  parts  with  the  fran- 
chise. It  is  for  the  security  of  all  persons  that  deal  with  the  corporation,  as 
well  as  to  afford  the  means  to  accomplish  the  objects  of  the  incorporation. 
When  the  charter  has  fixed  the  minimum  amount  of  capital  stock,  what  war- 
rant have  the  stockholders  for  saying  a  less  amount  shall  constitute  the  capital 
stock  ?  It  would  simply  abrogate,  by  private  agreement,  that  provision  of 
their  charter.  Any  device,  by  which  the  members  of  a  corporation  seek  to 
avoid  the  liability  which  the  law  imposes  upon  them,  is  void  as  to  creditors, 
whether  binding  or  not  as  between  themselves.  Of  this  character  is  an  agree- 
ment among  the  members  that  the  shares  of  the  capital  stock  of  the  corpora- 
tion shall  be  regarded  as  '*  fully  paid  up."  Such  shares  so  issued  are  said  to 
be  liUra  vires,  at  least  to  the  extent  that,  on  the  winding  up  of  the  corpora- 
tion, such  shareholders  will  be  adjudged  contributories,  unless  it  shall  appear 
they  have  given  for  such  stock  the  equivalent  in  money  or  in  money's  worth. 
Nor  is  it  in  the  power  of  the  shareholders,  by  private  agreement  with  the  cor- 
poration, to  make  the  shares  of  stock 'issued  to  them  non-assessable  so  as  to 
excuse  payment  for  such  stock  at  its  par  value.  That  would  deprive  creditors 
of  all  security,  which  is  the  very  thing  the  legislature  intended  to  guard 
against  by  the  provision  in  its  charter,  the  corporation  should  have  a  certain 
capital  stock.  The  authorities  that  sustain  these  views  are  cited  in  Thomp- 
son's Liability  of  Stockholders,  section  129,  and  in  Green's  Brice's  Ultra  Vires 

143." 

*«*****«  *  *  • 

"  There  is  no  ground  for  believing  the  state  would  have  granted  a  franchise 
to  this  corporation,  had  it  been  known  its  capital  stock  would  not  exceed  the 
sum  fixed  by  the  stockholders.  Such  an  agreement  is  inimical  to  the  rights 
of  creditors,  and  plainly  against  a  sound  public  policy.  Whether  so  intended 
or  not,  it  might  be  the  source  of  injury  to  persons  trusting  the  corporation  ou 
the  faith  of  its  capital  stock.  The  books  showed  the  stock  had  all  been  is- 
sued, and  a  person  dealing  with  the  corporation  may  have  known  the  share- 
holders were  responsible,  and  so  given  credit  to  the  concern.  It  would  be  a 
novel  doctrine  if  shareholders,  after  the  corporation  had  incurred  large  liabil- 
ities on  the  faith  of  the  security  supposed  to  be  afforded  by  the  stock  held  by 
them,  will  be  permitted  to  avail  of  a  private  agreement  between  themselves 
and  the  corporation  whose  stock  they  hold,  to  the  effect,  no  assessment  shall 
ever  bo  made  on  the  stock  of  the  company,  or  as  in  this  case,  that  they  have 
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whidi  thejare  noteatitled,  would  work  untold  mischief.  Such  a  rulo  would 
not  onljr  tend  to  enable  irresponsible  corporations  to  entrap  the  nnwaiy,  but 
would  tend  to  impair  the  credit  of  responsible  corporations.  Whenever  it 
comes  to  be  understood  that  it  is  legal  for  a  corporation  to  do  business  upon  a 
fictitious  basis,  suspicion  will  necessarilj  fasten  to  some  extent  upon  all  cor- 
porations. The  statute  provides  that  the  amount  of  capital  stock  subscribed 
and  the  amount  of  capital  actoallj  paid  in  must  be  kept  posted  in  the  princi- 
pal place  of  business,  and  be  subject  to  public  inspection.  Code,  g  1077.  '  It 
also  provides  that  an  execution  against  the  company  may  be  levied  upon  the 
private  property  of  stockholders  to  the  amount  of  that  portion  of  their  stock 
which  remains  unpaid.  Code,  §  1063  If  a  corporation  can  legally  issue 
stock  as  f ally  paid,  which  is  not  fully  paid,  or  what  Is  the  same  thing  in  effect, 
receive  part  payment,  and  issue  the  stock  with  an  agreement  that  the  balance 
should  never  be  called  for,  then  the  posted  statement  when  stock  is  so  issued^ 
would,  though  conforming  to  the  law,  be  utterly  deceptive  upon  one  point. 
The  statute  assumes  that  the  public  is  entitled  to  know,  not  only  how  much 
capital  has  actually  been  paid  in,  but  how  much  has  been  subecribed.  But 
under  the  rule  contended  for,  subscriptions  to  stock  beyond  what  is  actually 
paid,  in  cannot  be  relied  upon,  because  there  may  be  a  secret  agreement  hav- 
ing the  effect  to  nullify  what  would  otherwise  be  the  stockholder's  legal  obli* 
gation.  We  cannot  think  that  the  law  provides  for  a  posted  statement  to  serve 
as  a  guide  to  the  public,  and  at  the  same  time  provides  that  the  statement 
may  contain  a  substantial  falsehood  upon  a  material  point.  It  is  not  important 
to  inquire  what  posted  statement  was  made  in  relation  to  the  stock  in  question, 
whether  it  showed  the  stock  fully  paid,  or  one-fifth  paid,  as  the  fact  really  was. 
The  posted  statement  could  not  affect  the  defendant's  liability.  But  it  is  mani- 
fest that  if  it  is  lawful  to  issue  stock  as  fully  paid  when  it  is  not  fully  paid,  or 
with  an  agreement  that  full  payment  shall  not  be  called  for,  and  stock  is  so 
issued,  then  the  posted  statement  should  show  the  specific  agreement.  But  as 
no  such  showing  is  provided  for,  we  conclude  that  such  agreement  is  not  con- 
templated, and  is  not,  therefore,  to  be  regarded  as  allowable. 

"The  true  rule  undoubtedly  is  that  shares  should  be  paid  for  in  full, 
or  be  subject  to  be  paid  for  in  full,  either  in  money  or  in  property, 
the  value  of  which,  if  estimated  in  good  faith,  to  be  equal  to  the 
par  value  of  the  shares.  Wlioever  subscribes  for  stock  in  an  incorpo- 
rated company  has  a  right  to  assume  that  all  subscribers,  whether  prior 
or  subsequent,  become  such  upon  substantially  the  Bame  basis.  Tlie  statute 
requires  that  the  articles  of  incorporation  shall  show  definitely  the  amount  of 
capital  stock  authorized.  This  Is  important  for  several  reasons.  Subscribers 
have  a  right  to  judge  for  themselves  whether  tlie  amount  autliorized  will  be 
sufficient  for  the  successful  prosecution  of  the  business.  Creditors  also  have 
the  same  rights.  But  if  the  rule  shall'  be  adopted  that  directors  may  issue 
stock  upon  the  receipt  of  any  sum.  no  matter  how  small,  and  provide  that  the 
stock  shall  be  treated  as  fully  paid,  or  what  is  the  s  ame  thing,  that  the  re- 
mainder of  the  par  value  shall  never  be  called  for,  no  person  could  safely 
subscribe  for  stock  in  an  incorporated  company  However  well  conceived  the 
enterprise  might  be,  and  however  judiciously  the  company  might  be  organized^ 
it  would  involve  nothing  but  peril i  if  the  directors  at  .their  pleasure  could  be 
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»'»/»A  f^  j^>f»  »*r,^*  'yf  ft  irr.*,Vr«  ftjrmtE^^t  aad  tkrtse  w^bo  becoac  sack  1>t  tks 
//^^*  luAA.ymt^^,  *,i  «v/*^  l«t-»*5^  •/>  :r.*5i-  To  h-'^Ll  taec  iLai  vbcre  there  is  as 
n//ft'*u**  u\  .u  '0'  •».'#/  V/  u.<*r  •••>;«,  erfrt  ^L'j^L  it  U  kx  lakfv  h  moal  be  pud 
i^ft  nm  f/r*'*^u»'f  **>"!  •»  t^^  il'*,W.*:»  o^f  i:;^/r>>'a:i'>a,  aad  that  it  need  not  be 
0»'#«  f/4iW  fvr  '.f  ♦*<*'0  ir'»Soi*.  •»i<;h  ««Te*ftnent.  would  be  to  mmke  a  distine- 
l'i//ff  fw  wf/i/t^i  w*'  fi','1  fV/  «r%rrmat  in  the  deei^ioos,  and  for  which  tliere  is  cer> 

"  Mi«  *tft*\,n\tnU'A  %u%%  %  uiHT^i  tranif'rree  of  stock  uot  fally  paid  beoomes  liable 
Ut  \fnf  Mfif  \nk\iiutM,  nu\*inn  the  ffUvrk  ban  been  iasaed  aa  fally  paid,  and  he  haa 
t^/iti\rtni  ilit^  Mfoa  in  ignr/raoce  that  it  wm  not  fully  paid  in  fact.  The  liabiliij' 
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of  a  transferee  does  not  arise  hy  reason  of  an  express  contract  with  the  com- 
pany. His  liability  is  imposed  by  law  as  arising  by  implication  oat  of  the  re- 
lation of  stockholder.  It  woald  be  strange  if  there  were  not  the  same  implica- 
tion where  a  person  takes  stock  directly  from  the  company,  tbongh  he  does  so 
only  by  oral  agreement.  He  is  not  the  less  a  stockholder,  and  is  not  entitled 
to  less  rights  as  a  stockholder.  There  is  no  reason  why  his  rights  should  be 
disoroportionately  greater  than  his  burdens. 

'*No  one  we  think,  in  this  state  thus  far,  when  desiring  to  estimate  the  re- 
sponsibility of  a  corporation,  has  thought  of  Inqniring  farther  in  respect  to  its 
issued  stock  than  was  necessary  to  ascertain  the  amount  issued.  If  we  should 
hold  the  rule  contended  for,  the  amount  of  stock  issued  would  not  of  itself 
furnish  any  indication  in  regard  to  the  responsibility  of  the  company.  Whoever 
should  desire  to  estimate  the  responsibility  of  a  given  corporation  would  need 
to  ascertain  all  the  agreements,  written  and  oral,  open  and  secret,  under  which 
the  stock  had  been  issued. 

"  We  are  aware  that  a  corporation  which  commences  to  incur  the  hazards  of 
business  with  its  stock  only  partly  taken,  may  find  itself  in  a  condition  which 
would  render  it  impossible  for  it  to  dispose  of  its  stock  at  par.  Whenever  a  cor- 
poration enters  upon  business  which  its  resources  do  not  justify,  it  is  guilty  of 
an  irregularity.  But  that  is  no  reason  why  it  should  be  allowed  to  receive  itself 
by  perpetrating  another  irregularity,  and  one  which  the  law  denominates  as 
fraud. 

**  The  true  theory  is  that  the  capital  stock  of  a  corporation  is  fixed  with  refer- 
ence to  its  supposed  largest  needs,  to  be  all  subscribed,  and  to  be  paid  for  in  cash 
at  once,  or  to  be  called  in  from  time  to  time,  in  successive  installments,  as  the 
actual  needs  of  the  corporation  may  require.  Whenever  a  corporation  has  im- 
prudently commenced  business,  and  incurred  hazards,  with  a  partial  and  in> 
sufficient  amount  of  stock  taken,  and  can  dispose  of  no  more  stock  at  par, 
snch  corporation  is  ordinarily  a  source  of  danger  to  the  public,  and  when  such 
the  sooner  it  is  wound  up  the  better.     The  courts  certainly  should  not  aid  it 

to  prolong  its  existence  by  methods  which  the  statute  does  not  contemplate. 
•  ****  «*  *  **» 

*'  One  position  taken  by  the  defendants  remains  to  be  noticed,  and  that  is  that 
the  stock  issued  as  fully  paid  was  entirely  worthless.  In  our  opinion  the 
worthlessness  of  the  stock  would  not  enable  the  defendants  to  escape  the 
statutory  liability.  If  the  stock  was  worthless,  as  the  defendants  claim,  there 
was  BO  much  the  greater  reason  why  the  stockholders  should  not  hold  them- 
selves out  under  false  pretenses.  If  the  stock  was  worthless,  and  the  contract 
by  which  it  was  issued  was  based  upon  that  theory,  as  we  understand  the  de- 
fendant's counsel  to  claim,  it  seems  to  us  that  the  conduct  of  Traer  and  Greene 
was  without  a  shadow  of  excuse.  They  must  have  had  a  motive  altogether  in- 
dependent of  the  value  of  the  stock,  and  it  is  difileult  to  see  how  that  motive 
could  have  been  other  than  a  corrupt  one." 

7.  Stock  paid  for  in  property  or  services  frandulently  overvalued  is  only 
paid  for  to  the  extent  of  the  actual  value  of  such  property  or  services, 
and  the  stockholder  is  liable  for  the  balance  to  creditors. —  Some  text-  writers 
have  asserted  that  when  stock  has  been  issued  for  property  or  services  fraudu- 
lently overvalued  for  the  purpose,  the  creditor  has  merely  the  option  of  ac- 
cepting the  transaction  as  made  or  of  rescinding  it  in  tato,  and  cannot  treat  the 
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ModL  Moalyptftklly  paid  lor  aad  bold  tlia  rtockhokter  llahte  tor  the 
Cook  Stoek  A  Stoekk.,  $$^  4t  47;  1  BaMfa  Priy.  Corp.,  §  120. 

It  doM  not  seam  to  u»  tluht  this  poaitkm  te  justified  eitlior  hj  neaon  or 
tkority.  In  tlia  loUowiog  eMM  it  hM  Imob  expreHly  held  to  the  eoatiBiy: 
Eljrum  Lead  Co.  r.  Birmkii^uHii  Warehooee,  etc,  Co.  (Ala.),  post;  d^ood  r. 
King,  42  Iowa,  478;  Jaokeon  ▼.  Traer,  M  Iowa,  409;  Chieholm  r.  Foraej,  69^ 
Iowa,  838;  Bualton  Carbon  Co.  ▼.  Mills,  78  Iowa,  4dO;  Libbej  ▼.  Tebey  (Me.X 
2  Am.  R.  &  ft  Corp.  Rep.  281;  Cnwford  ▼.  Rober,  00  Md.  flOO;  First  NaL 
Beak  ▼.  Uustte-Mieerra Min.  Co.  (Minn.),  1  Am.  R.  a  ft  Cbrp.  Rep.  272;^ 
Sbickle  ▼.  Watts,  04  Mo.  410;  Choateao  ▼.  Dsan.  7  Mo.  App.  210;  Keblar  ▼. 
Lsdemann,  11  Mo.  App.  550;  Wetherbee  ▼.  Baker,  85  N.  J.  Eq.  501;  BeUej  ▼. 
Pittobargh,  etc,  Coal  ft  Coke  Co.,  00  Penn.  Bt.  884;  Wkitebill  ▼.  Jaeobs,  75 
Wis.  474;  6.  C,  1  Am.  R.  R.  ft  Corp.  Rep.  165;  Preston  ▼.  Cfndnnati,  etc, 
R.  Co.,  80  Fed.  Rep'r,  54.  Tbe  doetrine  that  one  reoelTing  stock  for  propertf 
fraaduiently  orenraloed  is  to  be  regarded  as  a  subscriber  for  the  stock  and  as 
liable  for  tlie  par  valae  of  the  stock  less  the  actual  Talae  of  the  prooerty  is 
fitllj  recognized  in  Coit  t.  Gold  Amalgamating  Co.,  110  U.  8.  848.  This  was 
a  soit  to  hold  stockholders  liable  to  creditors  on  the  ground  that  thej  had  re- 
ceired  paid-up  stock  for  property  fraudulently  oyenralned,  and  thatUiey  were 
liable  to  the  extent  of  tbe  orer-ral  nation.  The  court  decided  for  the  defend 
ants  on  the  ground  that  tbe  fraud  was  not  made  out,  and  also  on  the  ground 
that  the  complainant  had  notice,  at  the  time  the  debt  was  contracted,  of  the 
manner  in  which  the  stock  had  been  paid  for.  But  the  court  says  :  "  If  it 
were  found  that  actual  fraud  was  committed  in  the  payment  of  the  stock,  and 
that  the  complainant  had  giiren  credit  to  the  company  from  a  belief  that  its 
stock  was  fully  paid,  there  would  undoubtedly  be  substantial  ground  for  the 
relief  asked."  Page  845.  See,  klso,  Flinnv.  Bayley,  7  Fed.  Rep'r,  785;  Youn|f 
▼.  Erie  Iron  Co.,  65  Mich.  111. 

In  Osgood  V.  King,  42  Iowa,  478.  where  $100,000  of  paid-up  stock  was  issued 
for  land  not  worth  to  exceed  $27,000,  the  court  says  : 

"  Under  such  circnuLstanoes  eyery  principle  of  honesty  and  justice  requires 
that,  as  between  a  stoclcholder  and  a  creditor,  the  stock  shall  be  considered 
paid  only  to  the  extent  of  the  fair  ralne  of  the  property  conveyed,  and  that, 
for  the  balance,  the  stockholder  shall  l>e  held  indlTidually  liable,  in  the  event 
of  his  failure  to  point  out  corporate  property  subject  to  levy.  Under  no  other 
construction  can  the  rights  of  innocent  persons  be  protected,  and  laudable  en- 
terprises  be,  at  the  same  time,  fostered  and  encouraged.  It  would  be  a  re- 
proachtothe  law  if  the  oiBcers  of  a  corporation  oouid  be  permitted  to  advertise 
its  capital  stock  to  a  large  amount,  and  then,  by  a  mere  arrangement  between 
themselves  and  the  stockholders,  accept  payment  in  property  of  a  merely 
nominal  value,  and,  without  incurring  individual  liability  upon  themselves  or 
the  stockholders,  make  liie  stock  in  fact  one-seventh,  or  one- tenth,  or  one- 
twentieth  the  amount  advertised." 

Tn  Chisholm  v.  Forney,  65  Iowa,  883,  the  entire  stock  of  a  corporation  was 
issued  as  fully  paid  in  exchange  for  a  patent  right.  The  patent  was  believed 
to  have  some  value  at  the  time,  but  it  is  manifest  from  the  report  that  it  was 
not  regarded  as  worth  the  par  value  of  the  stock.  It  turned  out  to  be  worth 
less.  The  stockheldf^rs  were  hnld  liable  to  creditors  for  the  full  amount  of 
their  stock.    The  court  says: 
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''  PevBons  dealing  wHh  the  oorponttioQ  had  the  right  to  asranM  that  it  owned 
availahle  aasete  to  the  amount  of  the  capital  etoek;  that  is  to  say,  that,  in  oon« 
Mention  lor  the  atook  issued,  the  oorporatiou  had  receiTed  money  or  prop* 
ertj  which  would  be  aTailable  to  pay  any  indebtedness  incurred  in  its  busU 
nees.  A  patent  is,  as  has  been  said,  'a  property  in  notion.  And  has  no  eor« 
poml,  tangible  substance/  and  cannot  be  levied  on  and  sold  under  execution 
issuing  from  the  state  courts;  and  whether  it  can  be  sold  on  executions  Issuing 
from  the  federal  courts  is  regarded  as  doubtful.  Stephens  ▼.  Cady,  14  How. 
088;  Stevens  ▼.  Oladding,  17  How.  447.  Until  its  usefulness  has  been  estab- 
lished, the  value  of  a  patent  right  is  purely  speculative. 

*'  In  the  present  case,  the  appellants  belioTed  the  p/tent  to  be  valuable,  but 
it  in  fact  was  worthless.  It  was  not  and  could  not  be  made  available  for  the 
purpose  of  paying  the  indebtedness  of  the  corporation.  In  payment  for  the 
stock  issued  to  them  by  the  corporation,  the  defendants  transferred  to  it  their 
interest  in  this  worthless  patent.  It  seems  to  us,  as  was  said  in  Osgood  v. 
King,  42  Iowa,  478,  that  it  would,  '  be  a  reproach  to  the  law,'  if,  under  these 
ditsumstances,  the  appellants  are  not  individually  liable  to  the  creditors  of  the 
corporation  to  the  extent  of  their  subscription  to  the  capital  stock.  Aa  the 
appellants  did  not  pay  any  value  for  their  stock,  they  are  liable  in  this  ac- 
tion, under  sections  1082  and  1084  of  the  Code.  The  former  is  as  follows: 
'Neither  any  thing  in  this  chapter  contained,  nor  any  provisions  in  the  articles 
of  incorporation,  shall  exempt  the  stockholders  from  individual  liability  to  the 
amount  of  the  unpaid  installments  on  the  stock  owned  by  them,  or  transferred 
by  tliem  for  the  purpose  of  defrauding  creditors;  and  execution  against  the 
company  may,  to  that  extent,  be  levied  on  the  private  property  of  any  such  in- 
dividual,* as  provided  in  section  1084.  Under  the  statute,  the  stockholder's 
liability  is  fixed  by  a  simple  failure  to  pay  for  the  stock  issued  to  him,  and 
the  right  of  the  creditor  is  in  no  respect  impaired  for  the  reason  that  his  in- 
terest in  the  patei^t  cannot  be  returned.  The  creditor's  right  is  independent 
of  that  of  the  corporation,  and  he  is  not  required  to  proceed  in  equity  and  have 
the  contract  between  the  stockholders  and  the  corporation  rescinded  When 
the  defendants  received  the  stock,  there  was  implied  by  law  an  obligation,  as 
between  them  and  the  creditors  of  the  corporation,  that  they  would  pay  for  it." 

In  Crawford  v.  Rohrer,  59,  Md.  599,  property  equal  to  the  par  value  of  stock 
was  given  in  payment  of  the  stock,  but  the  corporation  also  paid  the  owners 
of  the  property  a  certain  sum  in  money.  The  effect  of  the  transaction  was 
that  the  stock  was  paid  for  with  property  overvalued  to  the  extent  of  the 
money  paid  back  to  the  stockholders.  The  latter  were  held  liable  to  creditors 
to  this  extent,  the  court  saying: 

"  It  has  been  again  and  again  decided  that  the  unpaid  subscriptions  to  the 
capital  stock  of  a  corporation  constitute  a  trust  fund  for  the  benefit  of  the  gen- 
eral creditors  of  the  corporation  and  that  this  trust  cannot  be  defeated  or  the 
fund  impaired  by  a  simulated  or  pretended  payment  for  the  stock  taken,  nor 
by  any  devise  short  of  actual  payment  in  good  faith.  Any  arrangement,  there- 
fore, among  the  stockholders,  or  those  in  charge  of  the  affairs  of  the  corpora- 
tion, by  which  the  stock  is  but  nominally  paid  for,  whether  in  money  or 
property,  the  corporation  not  in  fact  getting  the  benefit  of  the  price  in  good 
faith,  will  be  regarded  as  a  sham,  and  not  as  a  valid  payment,  as  against  the 
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Wedo»0C  BJidemAMl  tAst  tkedoeuiAeof 
|^r«e  tW  noah  of  sUUitorf  cBacmesu  ;  U  im  worked  o«t 
yria^l^m  whu!3k  »pplj  to  tW  oofajcct. 

Tbo  doctrine  of  tbe  Upngmng  amm  m  mappaned  I7 
nadj  eitod,  w  wuicb  Tarioos  m^rgfteakaaM,  made  eoBomaulj  witk  tlie  ttikli^ 
of  etoek,  Mtad,  it  mej  be,  foneiiig  pen  of  tlie  wobmenfAkm  eontnct  itself,  bj 
which  the  stock  liebiiit j  might  be  eetigfied  ia  aonie  other  wmj  thea  bj  paj- 
meat  ia  faTl.  hare  beea  disregarded,  and  the  holders  of  the  alock  held  as 
aa  absolate  promise  to  pay  the  par  Taloe  of  the  atoc^  ia  falL  Amoa^ 
esess  the  foikrvia^  oiaj  be  particaUiij  aoted.  Ifaaa  ▼.  Gooka*  20  Cooke, 
nn  ;  Melvin  r,  Lamar  laa.  Co.,  60  UL  440 ;  Great  Weatera  Td.  Col  ▼.  Giaj, 
122  111,  990;  Wiaatoa  r.  Dorsett  Pipe  A  Paring  Co.,  129I1L  64;  Bstea ▼. 
Great  Westeni  TeL  Co.*  134  111.  530  ;  a  C,  25  N.  EL  Bep'r,  521 ;  Boiahaa  ▼. 
^orthweetera  laa.  Co.,  36  Iowa,  632  ;  Singer  ▼.  Given,  61  Iowa,  9i  ;  Jac^aim 
r.  Tmer,  64  Iowa,  469  ;  Tbompeonr.  Lake,  19  Ner.  103 ;  White  Mk  B.  Go.  ▼. 
Eaiitmao,34N.  VL  124;  Henry  ▼.  Vermillioa.  etc.,  &  Co.,  19 Ohio,  187;  Noble 
T.  Calleoder.  20  Ohio  St.  199 ;  Morrow  ▼.  Naahrille  Iron  ft  Steel  Co.,  87 
T«no.  262 ;  Sawyer  v.  Hoag,  17  Wall.  610  :  Upton  ▼.  Tribileoek,  91  U.  S.  45 ; 
Sani^er  ▼.  Upton,  91  U.  S.  56  ;  Seovill  ▼.  Thayer.  105  U.  8.  143. 

The  logic  of  these  dedfliona  is  that,  as  to  creditors,  the  aeoeptaaee  of  stock 
in  a  corporation  implies  a  promise  to  pay  the  par  Tsloe  thereof  in  money  or 
money's  worth,  and  this  promise,  though  it  may  be  only  implied,  prevails  over 
all  iooonsisient  anderstandio^  and  agreements  between  the  oorporstion  aad 
the  KUKTkbolder.  In  Flinn  r.  Bagley,  7  Fed.  Bep'r,  785,  the  court,  after  ad- 
rerting  to  the  line  of  eases  last  above  dted,  says:  "  The  general  drift  of  the 
opinions  is  to  the  effect  that  the  acceptance  of  a  certificate  of  stock,  not  fully 
and  actually  paid  up,  iptofaUo  obligates  the  holder  to  make  up  its  par  value, 
if  the  duty  of  the  corporation  to  its  creditors  requires  it,  although  he  origin- 
ally agreed  to  take  the  stock  aa  fully  paid  up."    Page  790. 

II  a  person,  who  agrees  with  a  corporation  that  he  shall  have  fully-paid 
stock  ififlued  to  him  for  twenty  per  cent  of  its  face  in  cash,  may  be  held  liable 
to  creditoni  for  the  remaining  eighty  per  cent,  there  does  not  seem  to  be  any 
reaiir>n  why  one,  who  has  made  a  similar  agreement  to  have  fully-paid  stock 
issued  to  him  for  property  understood  to  be  worth  but  twenty  per  cent  of  the 
face  of  the  stock,  should  not  be  held  liable  to  creditoni  to  the  same  extent  as 
the  former. 

8.  Zdability  of  the  transferees  of  stock  not  fidly  paid* — As  a  general 
rule  the  transferee  of  stock  stands  In  the  shoes  of  his  vendor,  and  after  the 
transfer  has  been  made  upon  the  books,  he  is  liable  to  the  corporation  or  to 
creditors  to  the  same  extent  as  the  original  bolder  of  stock,  except  as  hereafter 
noted.     Webster  ▼.  Upton,  91  U.  S.  60 ;  Pullman  v.  Upton,  96  U.  S.  828 ; 


Handlby  v.  Stutz.  523 

libbey  ▼.  Tobej,  2  Am.  R.  R.  &  Corp.  Bep.  388  ;  Moees  ▼.  Oooee  Bank,  1  Le«, 
898 ;  Upton  y.  Hansbroogh,  8  Bias.  417. 

''  If  the  law  implioB  a  promise  bj  the  original  holders  or  sabscribers  to  paj 
the  fall  par  valae  when  it  may  be  called,  it  follows  that  an  assignee  of  the 
stock,  when  he  has  come  into  privitj  with  the  company  bj  having  stock  trans- 
ferred to  him  on  the  company's  books,  is  equally  liable.  The  same  reasons 
exist  for  implying  a  promise  by  him  as  exist  for  raising  np  a  promise  by  his 
assignor."    Webster  v.  Upton,  91  U.  S.  65,  69. 

In  case  of  stock  issued  as  fully  paid  when  not  so  in  fact,  a  purchaser  of  the 
stock,  without  notice  that  the  same  is  not  fully  paid,  will  not  be  liable  to  the 
corporation  or  to  creditors  for  any  balance  due  upon  the  stock.  Brant  ▼.  Eh- 
len,  59  Md.  1;  Skiainka  y.  Allen,  76  Mo.  884;  Erskine  y.  Loewenstein,  82  Mo. 
801;  West  Nashyille  Sayings  Bank  y.  Nashyille  Sayings  Bank,  86  Tenn.  252; 
Steacy  y.  Little  Rock,  etc.,  R.  Co.,  5  Dill.  848;  Ubbey  y.  Tobey,  2  Am.  R.  R. 
&  Corp.  Rep.  281,' and  note;  1  Beach  Priy.  Corp.,  §  181;  2  Mor.  Corp.,  §  886; 
Cook  Stock  &  Stockhs.,  §  50. 

The  conyerse  of  the  proposition  is  true,  and,  consequently,  if  the  purchaser 
has  notice  of  how  the  stock  was  paid  for,  or  that  it  is  only  partly  paid  for,  he 
win  be  liable  to  the  same  extent  as  though  the  transaction  by  which  it  was  is- 
sued as  fully  paid  had  been  had  with  himself.  Ibid.  Also,  First  Nat.  Bank 
y.  Hingham  Mfg.  Co.,  127  Mass.  563.  See,  also,  Boynton  y.  Hatch,  47  N.  Y. 
225;  Bailey  y.  Coal  Co.,  69  Penn.  St.  884. 

The  liability  of  transferees  in  such  cases  and  the  question  of  what  consti- 
tutes notice  and  who  is  to  lie  considered  a  purchaser  in  good  faith  are  discus- 
sed in  the  note  to  Libbey  y.  Tobey,  2  Am.  R.  R.  &  Corp.  Rep.  281.  The  re- 
cent case  of  West  Nashville  Savings  Bank  v.  Nashville  Savings  Bank,  86  Tenn. 
252,  is  important  on  the  question  of  who  is  to  be  regarded  a  purchaser  in  good 
faith  so  as  to  be  exempt  from  future  calls  or  assessments  upon  the  stock.  In 
that  case  T.  subscribed  for  stock  in  the  plaintiff  bank,  and,  after  payment  of 
fifty  per  cent  of  the  par  value,  certificates  were  issued  to  him  in  the  following 
form: 

"  Shares  $100  each. 

'*  West  Nashville  Planing-Mill  and  Lumber  Company,  Nashville,  Tenn.: 

*'  This  is  to  certify  that  J.  B.  Tucker  is  entitled  to  thirty-five  shares  of  $100 
each,  in  the  capital  stock  of  the  West  Nashville  Mill  and  Lumber  Company  of 
Nashville,  subject  to  all  the  conditions  and  stipulations  contained  in  their  arti- 
cles of  incorporation,  transferable  by  him  or  his  attorney  only  on  surrender  of 
this  certificate. 

**  In  testimony  whereof,  the  president  and  secretary  of  said  company  have 
hereunto  subscribed  their  names. 

**  R.  F.  WooDARD,  PreHdsnt, 
"  T.  O.  Tbeanor,  Secretary." 

T.  pledged  the  stock  to  the  defendant  bank,  which  had  the  same  transferred 
to  it  on  the  books  of  the  company,  and  received  certificates  identical  in  form 
with  those  issued  to  T.  It  will  be  observed  tliat  tlie  certificates  contained  no  reci- 
tal that  they  were  fully  paid,  nor  does  it  appear  that  there  was  any  thing  on  the 
books  of  the  company  to  that  effect.     On  the  other  hand,  they  gave  no  notice 
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than  thej  were  not  fnllj  peid,  onleee  the  words,  "  snbjeet  to  all  the  condilioiMi 
and  stipalations  oontidned  in  their  articlee  of  inoorpomtlon,''  can  be  regarded- 
as  saeh  notiee.  The  defendant  bank  was  held  to  be  a  parofaaser  in  good  faith 
and  not  liable  lor  the  amount  actually  onpaid  upon  the  stock.     The  court  flays: 

"  The  question  arising  npan  the  eertlfteates  in  this  case  is  not  so  easy  of 
solution,  inasmuch  as  there  is  no  express  declaration  on  the  face  of  it  that  the 
shares  are  non-assessaUe  or  paid  up.  In  such  a  case  the  question  is  a  perplex- 
ing one  as  to  whether  the  purcliaser  of  such  shares  is  bound,  at  his  peril,  to 
SMke  inquiry,  or  whether  he  is  not  protected  by  the  want  of  notice. 

**  This  certificate  is  in  tlie  usual  commercial  form  of  certificates  issued  for 
shares  fully  paid  up.  There  Is  no  intifflation  upon  its  iaoe  that  it  is  not  what 
it  appeazs'to  l>e.  Tlie  corporation,  in  putting  such  shanss  upon  the  market, 
has  put  it  in  the  power  of  the  subscriber  to  sell  the  same  to  persons  innocent 
of  the  true  fmcU  Under  such  drcumstanoes  ought  the  corporation  to  be  suf- 
fered to  demand  from  an  Innocent  transferee  for  value,  the  balance  of  the  sub- 
scription price?  Certificates  of  stock  are  qiuui  negotiable  securities.  The 
fast  nun^ier  of  such  aliares  daily  sold  npon  the  market  hare  led  the  courts  to 
aid  their  commercial  and  negotiable  character  in  faToir  of  pnreiiasers  without 
notice  of  secret  liens. 

"  Thus  an  assignment  of  a  certificate  of  stock  is  held  to  pass  the  legal  title 
to  such  shares  to  the  assignee,  even  without  transfer  upon  stock*  book  or  other 
notice  to  the  corporation.     Comick  ▼.  Richards,  8  Lea,  1. 

"  Again,  this  court  held  that  if  the  pledgee  of  a  stock  certificate,  with  blank 
power  of  attorney,  subpledge  such  certificate  for  money  loane4«  the  sub- 
pledgee,  if  ignorant  of  the  title  of  his  pledgeor,  will  hold  the  certificate  aa 
against  the  true  owner.    Cherry  v.  Froet,  7  Lml,  1. 

*'  In  view  of  the  important  character  assumed  by  shares  of  stock  in  both  the' 
speculative  and  investment  markets,  and  in  view  of  the  readiness  with  which 
corporations  can  guard  themselves,  as  well  as  purchasers  of  such  shares,  by 
issuiug  only  f  ally-paid  shares,  or  by  expressing  upon  the  face  of  such  as  are 
not  paid  up  the  fact  that  they  are  subject  to  call  for  unpaid  subscription  price* 
we  hold,  in  the  interest  of  the  nepfotiability  of  such  shares  and  of  what  we 
deem  a  true  public  policy,  that  a  bona  fide  purchaser  of  a  certificate  of  stock, 
for  value,  and  without  notice,  either  from  the  face  of  the  certificate  or  other- 
wise, that  the  subscription  price  has  not  been  paid,  will  be  protected  as  be- 
tween himself  and  the  corporation  negligently  issuing  such  shares.  This  rule 
we  regard  as  most  in  accord  with  the  usages,  customs  and  demands  of  com. 
merce,  and  as  calculated  to  prevent  the  assumption  of  unsuspected  liabilities 
on  the  one  hand,  and  the  illegitimate  use  of  unpaid  shares  of  stock  on  the 
other.     Cook  Stocks,  §§  50,  257. 

''The  rule  is  in  analogy  with  the  principles  governing  contracts,  as  .there 
can  be  no  implied  contract  to  pay  unpaid  calls  where  the  purchaser  buys  what 
he  is  entitled  to  believe  are  paid-up  shares. 

9.  Waiver  by  creditor  of  right  to  enfozoe  ni^Mid  snbscxiptions,  or  to  set 
aside  arrangements  by  which  stock  has  been  issued  as  fully  paid  for  a  con- 
sideration less  than  its  par  value. — Xo  reason  exists  why  a  creditor  may  not 
waive  his  right  to  proceed  against  ntockholders  to  any  extent  he  pleases,  and 
such  waiver  may  be  either  express  or  implied.  If  the  creditor  stipulates,  at 
the  time  the  debt  is  contracted,  not  to  look  to  the  stockholders  for  payment, 
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or  if  he  ezpresBly  conMnto  to  airangementa  by  whieU  the  gtockholder  U  to  be 
diaduucged  on  payment  of  lean  than  par,  he  will  be  boond  aceordingly.  Slee 
V.  Blooin,  19  Johns.  456;  Robinson  v.  Bidwell,  22  OaL  879 ;  2  Mor.  Corp., 
g  829 ;  1  Beach  Priir.  Corp.,  §  119 ;  Cook  Stock  &  Stockh.,  §  216.  If  the  cred- 
itor  at  the  time  of  contracting  with  the  corporation  has  notice  or  knowledge  of 
arrangements  between  the  corporation  and  its  stockholders  by  which  they  are 
to  be  released  on  paying  a  percentage  only  of  the  par  valae  of  the  stock,  or  by 
which  they  reoeiTe  f nil-paid  stock  in  exchange  for  property  or  services,  he 
will  be  deemed  to  consent  to  snch  arrangeoMnts,  and  cannot  afterward  object 
thereto  or  set  them  aside.  Elyton  Land  Co.  ▼.  Birmingham  Warehouse  Co., 
poet ;  Osgood  t.  King,  42  Iowa,  478  ;  Walbum  y.  Chenanlt,  48  Eans.  852 ; 
28  Pac.  Rep'r,  657  ;  Young  y.  Erie  Iron  Co.,  65  Mich.  Ill;  First  National  Bank 
y.  Qustin-Minerya  Mining  Co.  (Minn.),  1  Am.  R.  B.  &  Corp.  Rep.  272 ;  White- 
hUl  y.  Jacobs,  75  Wis.  474 ;  S.  C,  1  Am.  R.  R.  &  Corp.  Rep.  165 ;  Colt  y. 
Gold  Amalgamating  Co.,  119  U.  S.  848  ;  S.  C,  14  Fed.  Rep*r,  12 ;  FortMadU 
son  Bank  y.  Alden,  129  U.  S.  872. 

In  Young  y.  Erie  Iron  Co.,  65  Mich.  Ill,  Champlin,  J.,  says:  "Although  it  is 
a  well-established  doctrine,  founded  upon  just  principles,  that  the  capita)  eUxsk 
of  a  corporation,  and  especially  its  unpaid  capital  in  the  hands  of  subscribers 
or  purchasers  from  the  corporation,  is  a  trust  fund  for  the  satisfaction  of  the 
debts  of  an  insolvent  corporation,  yet  it  is  equally  well  settled  that  persons 
dealing  with  corporations  may  consent  to  existing  arrangements,  and  by  con- 
tracting with  them,  with  notice  or  knowledge  of  arrangements  which  limit  the 
liability  of  the  subscribers  to  pay  the  full  amount  of  the  capital  stock,  may 
expressly  or  impliedly  waive  the  right  to  compel  the  stockholders  to  contribute 
the  full  amount  of  their  subscriptions  in 'discharge  of  corporate  obligations." 
Page  128. 

What  will  constitute  notice  is  a  question  considered  in  Elyton  Land  Co.  y. 
Birmingham  Warehouse  Co.,  post;  Osgood  y.  King,  42  Iowa,  478;  Preston  y. 
Cincinnati,  etc.,  R.  Co.,  86  Fed.  Rep'r,  54.  Where  land  was  conveyed  in  pay. 
ment  of  stock  and  the  deed  recorded,  it  was  held  that  a  recital  in  the  deed 
that  its  consideration  was  a  specified  amount  of  stock  In  the  corporation,  was 
not  notice  to  one  contending  with  the  company.  Osgood  v.  King,  42  Iowa,  478. 

10.  Oeneral  observations. —  If  no  question  of  positive  law  or  public  policy 
is  involved  in  the  matter  of  the  disposition  of  stock  by  a  corporation,  then  the 
question  of  the  liability  of  the  stockholder  is  to  be  worked  out  upon  the  general 
principles  of  law  and  equity.  The  cases  controlled  by  some  positive  law,  that 
is,  by  pome  statutory  or  constitutional  provision,  may  be  left  out  of.  view.  Some 
of  the  cases  above  cited  go  far  toward  holdmg  that  there  is  a  piMie  poUcy 
which  forbids  a  transaction  whereby  stock  is  issued  as  fully  paid  for  a  consid- 
eration less  than  its  par  value,  or  so  much  less  as  to  partake  of  fraud,  although 
both  the  corporation  and  the  stockholder  iomj  be  fully  cognizant  of  all  the 
facts.  If  there  is  such  a  public  policy,  then  it  is  manifest  that  a  creditor  may 
take  advantage  of  it  to  impeach  the  transaction,  without  reference  to  the  ques- 
tion of  how  the  transaction  has  affected  him.  If  there  is  no  snch  public  pol- 
icy, then  he  can  only  impeach  the  transaction  through  the  corporation  or  by 
Tirtue  of  his  own  equities  in  the  case.  The  cases  in  which  the  transaction  can 
be  impeached  through  the  corporation,  that  is,  in  which  the  corporatioa 
might  maintain  a  suit  to  set  it  aside,  need  not  be  considered  in  this  connection. 
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If  the  creditor  tituids  simplj  upon  his  eqailiee,  that  is,  apon  the  equitable 
inle  tliat  the  capital  ttoek,  and  especiaUj  unpaid  subocriptionB  to  stock,  are  a 
trust  fund  for  creditors,  and  that  this  fund  cannot  be  impaired  or  diverted  to 
the  prejudice  of  the  creditors  by  any  arraugementd  between  the  corporation  and 
stockholder,  then  where  the  reason  of  the  rule  fails,  the  rule  itself  must  cease 
to  apply.  This  view  is  aptly  put  by  Lore,  J.,  who  heard  the  case  of  Clark  ▼. 
Bever,  in  the  lower  court.    He  says: 

**  What  are  the  grounds  and  reasons  of  the  doctrine  that  a  stockholder  can- 
not  by  contract  with  the  corporation,  be  exempt  from  the  full  payment  of  his 
stock  ?  The  sole  reason  and  basis  of  the  principle  is  that  the  capital  stock,  in 
common  with  the  other  property  of  the  corporation,  is  a  trust  fand  primarily 
for  the  satisfaction  of  its  debts,  and  subject  to  the  rights  of  creditors  for  the 
benefit  of  shareholders.  Now  suppose  it  could  be  shown,  in  any  given  case, 
that  an  issue  of  stock  by  the  company,  with  the  right  to  the  stoddiolder  of 
partial  payment » would  prove  a  benefit  rather  than  an  injury  to  both  creditors 
and  shareholders,  what  reason  would  there  be  to  apply  the  principle  in  ques- 
tion to  such  a  case  ?  Of  course,  the  burden  of  showing  the  beneficial  character 
of  such  a  transaction  to  creditors  and  shareholders  would  rest  upon  the  holder 
of  the  stock.  Suppose  a  creditor  of  an  insolvent  corporation  should  see  fit, 
for  any  reason  satisfactory  to  himself,  to  receive  the  worthless  stock  of  the 
corporation  as  paid-up  stock,  at  twenty  cents  on  the  dollar,  in  full  satisfaction 
of  his  debt,  what  possible  Injury  could  accrue  to  other  creditors  and  stock- 
holders f  Woald  such  a  transaction  not  form  an  absolute  benefit  to  them  ?  In 
the  first  place,  such  stock,  in  the  possession  of  the  company  unissued,  would 
be  of  no  value  whatever  to  creditors.  It  would  produce  nothing,  and  pay  noth- 
ing. It  woald  seem,  therefore,  that  the  payment  of  a  debt  by  theissue  of  such 
worthless  stock  would  be  no  possible  injury  to  other  creditors.  On  the  con- 
trary, it  would  seem  to  be  a  positive  advantage  to  the  other  creditors  to  have  a 
particular  debt  discharged  by  stock  of  no  value,  because  the  creditor  so  re- 
ceiving the  stock  would  have  no  right  to  claim  pro  ra/ta  payment  out  of  the  as- 
sets of  the  insolvent  corporation.  As  to  the  stockholders  of  the  corporation 
how  would  they  be  injured  by  such  a  transaction  ?  The  corporation  being  in- 
solvent, and  its  assets,  including,  of  course,  the  capital  stock,  fully  paid  up, 
being  insufficient  to  pay  the  debts,  there  would  be  nothing  left  for  the  stock- 
holders. Their  stock  would  be  worthless.  It  could  not  be  made  less  valuable 
by  the  payment  of  a  particular  debt  with  newly -issued  stock.  They  would  not 
be  affected,  one  way  or  the  other,  by  the  transaction,  since  they  would  be  com- 
pelled to  pay  their  stock  np  fully  for  the  benefit  of  creditors,  and  nothing  more 
conld  in  any  event,  be  required  of  them.'*  -Clark  v.  Bever,  31  Fed.  Bep'r,  670, 
674. 

Had  the  railroad  company  in  question  'in  this  case  succeeded  in  getting 
upon  its  feet,  following  the  arrangement  with  the  construction  company,  and 
after  a  period  of  prosperity  had  again  become  embarrassed,  and  a  new  set  of 
creditors  had  arisen  subsequent  to  that  transaction,  and  they  had  sought  to 
charge  the  same  defendants  upon  the  same  stock,  then  a  dlfierent  case  would 
have  been  presented.  It  would  seem  that  such  new  creditors  would  have 
been  entitled  to  rely  upon  the  assumption  that  the  stock  in  question  had  been 
or  would  be  paid  for  in  money  or  money's  worth. 

On  the  same  principle  it  would  seem  to  us  that  the  case  of  Van  Oott  v.  Yan 
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Brant,  82  N.  Y.  585,  can  only  be  justified  on  the  basis  that  the  debts  in  ques- 
tion were  contracted  before  the  transaction  was  had. 

In  Colt  Y.  Gold  Amalgamating  Co.,  119  U.  S.  848,  where  the  stock  of  a  cor- 
poration was  increased  from  9100,000  to  $1,000,000  and  $200,000  iasaed  to  a 
new  stockholder  for  property  contributed  by  him,  $400,000  to  the  holders  of 
the  old  stock  and  $400,000  retained  by  the  company,  and  the  stock  was  after- 
ward reduced  to  $100,000  and  the  new  stock  surrendered  and  canceled,  it  was 
held  that  existing  creditors,  not  having  been  in  &ny  way  prejudiced  by  the  is- 
sue and  subsequent  cancellation  of  the  new  stock,  could  not  compel  the  holders 
thereof  to  pay  any  part  of  the  par  value  thereof,  but  the  court  says  :  "  Had 
a  new  indebtedness  been  created  by  the  company  after  the  issue  of  the  stock, 
and  before  its  recall,  a  different  question  would  have  arisen.  The  creditor  in 
that  case,  relying  on  the  faith  of  the  stock  being  fully  paid,  might  have  in- 
sisted upon  its  full  payment."  Page  847. 

The  case  of  Handley  v.  Stuti,  preceding  this  note,  in  so  far  as  it  holds  that 
the  purchasers  from  the  corporation  of  new  stock  at  a  price  below  par,  would 
not  be  liable  for  the  balance  of  the  par  value  of  the  shares  to  subsequent  cred- 
itors who  trusted  the  corporation  6n  their  faith  that  the  new  stock  had  been 
or  would  be  paid  in  full,  would  seem  to  be  inconsistent  with  the  recognized 
and  well-established  principles  relating  to  the  liability  of  stockholders  to  cred- 
itors, with  the  general  current  of  authority  and  even  with  other  parts  of  the 
same  decision.  We  refer  especially  to  paragraph  6  of  the  opinion.  It  is  to 
be  noted  that  two  of  the  justices  dissent  from  the  decision  of  the  court  upon 
this  point.  See  further,  Elyton  Land  Ck>.  v.  Birmingham  Warehouse,  eta ,  Co., 
post. 
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(Supreme  Court  of  lUlnoiB,  May  13, 1801.) 
1.   COBFORATIONS.       DeFBCTIYB   ORaANIZATION.       IHPSACHINO    BUB8CBIP- 

TIONR  TO  STOCK.  One  cannot  in  a  court  of  equity,  for  the  purpose  of  having 
a  corporation  declared  a  partnership,  raise  the  point  that  subscriptions  to  the 
stock  made  by  him  were  not  made  in  good  faith. 

2.  Pabtnkrbhip  liabilitt.  Db  facto  corporations.  Under  the  provis- 
ions of  the  Revised  Statutes  of  lUiDois,  chapter  82,  that  the  certificate  of  com- 
plete organization  shall  after  its  issue  by  the  secretary  of  state  be  filed  in  the 
office  of  the  recorder  of  deeds  in  the  county  where  the  company  has  its  prin- 
cipal office,  and  that  then  the  corporation  shall  be  deemed  fully  organised, 
even  if  corporate  existence  dejure  depends  on  such  filing,  still,  having  taken 
all  other  necessary  steps,  and  elected  officers,  and  carried  on  business  for  sev- 
eral years,  it  would  be  a  de  facto  corporation,  and  one  who  took  part  in  its  or- 
ganization, and  was  elected  and  acted  as  its  secretary  and  general  agent,  can- 
not treat  it  as  a  partnership,  and  compel  his  fellow-oorporators  to  account  to 
him  on  that  basis. 
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T^  RBOR  to  circuit  court,  Cook  coantj. 

F.  P.  Read  (J.  N.  Jewett  of  counsel)  for  plaintiff  in  error. 
Taiham  (b  WAater  for  defendants  in  error. 

Wilkin,  J.  This  was  a  proceeding  in  chancery  by  plaintifE  in 
error  against  defendants  in  error,  begun  in  the  circuit  court  of 
Cook  county  on  the  27th  day  of  October,  A.  D.  1889,  the  object 
of  which  was  to  have  the  ^*  Consolidated  Ice-Machine  Company  " 
declared  a  copartnership,  and  its  affairs  settled  between  the  oom- 
plainant  and  defendant  accordingly.  In  the  circuit  court  a  gen- 
eral demurrer  was  sustained  to  the  bill,  and  a  decree  entered  dis- 
miasing  the  same  at  complainant's  cost.  From  that  decree  this 
writ  of  error  is  prosecuted. 

The  following  facts  affirmatively  appear  from  the  bOl :  £arly 
in  September  in  1884  complainants  and  the  defendants  Skinkle, 
Bassieur  and  Koenigsberg,  together  with  one  £dmand  Jungefeld, 
since  deceased,  entered  into  an  agreement  in  writing  to  form  a 
corporation  to  be  known  as  the  *'  Consolidated  Ice-Machine  Co.^" 
under  the  laws  of  this  state ;  that  all  the  required  steps  up  to  and 
including  the  issuing  of  a  certificate  of  the  complete  organization 
of  such  corporation  by  the  secretary  of  state,  as  required  by  sec- 
tion 4,  chapter  32,  Revised  Statutes,  were  taken ;  that  in  pursu- 
ance of  that  certificate  complainant,  with  said  Skinkle,  Bassieur 
and  Jungefeld,  claiming  to  be  the  directors  of  said  company, 
elected  officers  for  the  same,  '^  and  immediately  engaged  in  busi- 
ness." It  also  appears  from  the  bill  that  said  company  continued 
to  do  business  under  said  name  to  the  tiling  of  this  bill,  a  period 
of  more  than  five  ^^ears.  Also,  that  for  several  months  complain- 
ant continued  to  be  the  secretary  and  soliciting  agent  for  the  same, 
and  was  actively  engaged  in  its  business ;  that  about  January  1, 
1885,  he  became  afflicted  with  melancholia,  and  remained  incapaci- 
tated for  the  transaction  of  business  for  about  three  years ;  that 
during  his  said  sickness  the  other  directors  of  said  company  sold 
certain  shares  of  his  stock  in  said  company  for  a  failure  on  his 
part  to  pay  installments  due  thereon,  the  sale  being  made  without 
notice,  etc.,  and  that  since  said  sale  he  has  been  excluded  from  all 
participation  in  the  management  of  said  business ;  that,  after  be^ 
ing  restored  to  health,  and  before  filing  his  bill,  he  made  frequent 
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demands  to  be  restored  to  his  rights  in  said  corporation  without 
avail,  etc.  Facts  are  then  alleged  which  go  to  the  basis  of  a  set- 
tlement between  the  parties  upon  the  theory  that  they  are  liable 
to  each  other  as  partners.  In  onr  view  of  the  case  these  facts  are 
unimportant. 

It  is  also  insisted  in  the  argument  that  the  bill  shows  that  by 
the  termis  of  the  agreement  to  organize  said  company  the  same 
was  only  to  exist  for  a  period  of  five  years,  which  had  expired 
when  the  bill  was  filed.  The  license  under  which  the  organiza- 
tion was  made  is  attached  to  the  bill  as  an  exhibit,  and  it  states 
that  its  duration  shall  be  twenty -five  years.  If  it  wQre  important 
to  determine  the  life-time  of  the  company,  we  have  no  doubt  this 
license,  and  not  the  preliminary  agreement  of  parties,  would  con- 
trol. That,  however,  is  not  a  question  of  importance  in  this  pro- 
ceeding. For  the  mere  exercise  of  its  franchise  beyond  the  period 
for  which  it  was  organized  the  state  alone  could  complain.  It  is 
also  contended  that  certain  subscriptions  to  the  capital  stock, 
made  by  complainant,  are  shown  by  the  bill  not  to  be  subscrip- 
tions made  in  good  faith,  and  that  the  directors,  having  assumed 
corporate  power  before  all  the  stock  was  subscribed  for  in  good 
faith,  became  personally  liable  for  all  debts  and  liabilities  of  the 
company  under  section  18,  chapter  32,  Revised  Statutes.  We 
think  it  clear  that  complainant  is  in  no  position  to  luise  that 
question  in  a  court  of  equity  for  the  purpose  of  having  the  com- 
pany declared  a  copartnership.  The  only  allegation  of  the  bill 
which  is  seriously  insisted  upon  as  furnishing  a  ground  for  the  re- 
lief  prayed  is  "  that  the  certificate  of  complete  organization  was 
never  recorded  in  the  office  of  the  recorder  of  deeds  for  Cook 
county,  where  its  principal  office  is  located  ;  "  the  argument  be- 
ing that,  in  order  to  constitute  the  defendant  company  a  corpora- 
tion under  the  laws  of  this  state,  that  certificate  must  have  been 
so  recorded,  and,  failing  to  become  incorporated,  its  members  are 
to  be  treated  as  partners.  The  section  of  the  statute  upon  which 
the  first  proposition  is  based  is  as  follows :  '^  The  secretary  of  state 
shall  thereupon  issue  a  certificate  of  the  complete  organization  of 
the  corporation,  making  part  thereof  a  copy  of  all  papers  filed  in 
his  office  in  and  about  the  organization  of  the  corporation,  and 
duly  authenticated  under  his  hand  and  seal  of  state,  and  the  same 

fihaU  be  recorded  in  a  book  for  that  purpose  in  the  office  of  the 
VOL.  rv.— 67 
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recorder  of  deedB  of  the  coantj  where  the  principal  office  of  saek 
company  is  located.  Upon  the  recording  of  said  copy  the  corpora- 
tion ehaU  be  deemed  f  uliy  organized,  and  may  proceed  to  bnaineea. 
Unleee  each  company  shall  be  organized  and  shall  proceed  to  busi- 
ness as  provided  in  this  act  within  two  years  after  the  date  of  such 
license,  then  snch  license  shall  be  deemed  roToked,  and  all  pro- 
ceedings thereunder  void."  The  langnage  of  this  section  is  not 
clear.  While  it  says  the  certificate  shall  be  recorded,  it  does  not 
say  who  shall  cause  it  to  be  done.  It  does  not  say  the  recording 
of  the  certificate  shall  be  necessary  to  the  complete  organiEatioa 
of  a  corporajion,  bat  ^^  upon  the  recording  of  the  'said  copy  the 
corporation  shall  be  deemed  fally  organized,  and  may  proceed  to 
business."  Conceding,  however,  by  the  word  ^^copy"  is  meant 
^  certificate,"  incorporators  would  have  done  all  that  is  required 
of  them  when  they  had  filed  it  with  the  proper  officer  for  record. 
There  is  no  allegation  in  this  bill  that  it  was  not  so  filed.  The 
averment  is  simply  that  it  has  ^^  never  been  recorded/'  etc  But, 
asBuming  that  a  corporate  existence  de  jure  depends  upon  the 
filing  of  the  certificate  of  complete  organization  in  the  office  of 
the  recorder  of  deeds  of  the  county  in  wbich  its  principal  office 
is  located,  and  that  the  bill  properly  avers  that  it  was  not  done  in 
the  case  of  the  corporation  in  question,  ft  by  no  means  follows 
that  it  did  not  become  a  corporation  ds  facto^  as  between  the 
complainant  and  defendants.  From  the  facts  set  up  in  the  bill  it 
clearly  appears  that  there  was  an  honest  attempt  by  the  incorpo- 
rators to  organize  a  corporation  authorized  by  the  laws  of  this 
state. 

The  necessary  steps  to  perfect  that  organization  were  all  taken 
as  required  by  the  statute,  except  that  the  final  certificate  was  not 
recorded.  It  is  shown  by  the  bill  that  upon  the  issuing  of  that 
certificate  its  directors  elected  the  proper  officers,  and  proceeded 
to  the  transaction  of  business  as  a  corporation  and  continued  to  act 
as  such  until  the  filing  of  this  bill  —  a  period  of  more  than 
five  years.  That  these  facts  established  a  corporation  defctcto  is 
settled  by  numerous  decisions  of  this  conrt.  President,  etc.,  v. 
Thompson,  20  HI.  198 ;  Rice  v.  Raiboad  CJo.,  21  111.  98 ;  Baker 
V.  Administrator,  etc.,  32  111.  79  ;  Eamsey  v.  Insurance  CJo.,  56 
HI.  811 ;  Cincinnati,  L.  F.  A  C.  R.  Co.  v.  Danville  &  V.  R.  Co-, 
76  111.  113;  Railway  Co.  v.  Shires,  108  IlL  617;  Hudson  v. 
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Seminarj,  118  111.  618.  That  plaintiS  in  error,  if  he  had  been 
sued  by  the  "  Consolidated  Ice-Machine  Company  "  on  hie  snb 
scription  to  its  capital  stock,  could  not  have  questioned  its  cor- 
porate existence  on  the  grounds  alleged  in  his  bill,  is  directly  set- 
tled by  several  of  the  above-cited  decisions.  It  is  equally  clear 
that  if  during  the  time  he  ^as  a  member  of  said  corporation  it 
had  been  sned  as  such,  neither  he  nor  any  other  of  its  members 
could  have  been  heard  to  say  that  no  such  corporation  existed. 
The  general  rule  is  that  one  who  deals  with  a  corporation  as  ex- 
isting de  facto  is  estopped  to  deny  as  against  it  that  it  has  been 
legally  organized.  It  is  the  settled  rule  in  this  state  that  the  legal 
existence  of  a  corporation  de  facto  cannot  be  questioned  collaterally. 
See  cases,  supra,  and  Kenwick  y.  Hall,  84  111.  162 ;  People  v. 
Trustees,  111  111.  171 ;  Keigwin  v.  Commissioners,  115  111.  347; 
5  N.  E.  Eep'r,  675.  It  seems  impossible  to  find  a  reason  for 
placing  the  complainant  in  this  bill  in  a  more  favorable  position 
to  deny  the  existence  of  the  corporation  in  question  than  a  mere 
subscriber  to  its  capital  stock,  or  one  who  as  a  third  party  had 
dealt  with  it  as  a  corporation,  and  we  are  of  the  opinion  that  he 
could  not  do  so  in  this  collateral  proceeding. 

He,  however,  not  only  seeks  to  question  the  legal  organiiation 
of  the  corporation,  but  to  have  the  same  changed  into  a  copart- 
nership between  himself  and  the  other  incorporators,  and  to  com- 
pel the  defendants  to  account  to  him  as  his  copartners.  '^  A  part- 
nership is  never  created  between  parties  by  implication  or  opera- 
tion of  law  apart  from  an  express  or  implied  intention  and  agree- 
ment to  constitute  the  relation."  1  Bates  Partn.,  §  3.  In  Phillips 
V.  Phillips,  49  111.  437,  Caton,  C.  J.,  said :  "  A  partnership  can 
only  exist  in  pursuance  of  an  express  or  implied  agreement  to 
which  the  minds  of  the  parties  have  assented."  This  rule  \vill  not 
prevent  the  enforcement  of  liability  against  persons  as  partners 
when  sued  by  third  parties.  ''  Parties  may  so  conduct  themselves 
as  to  be  liable  to  third  persons  as  partners  when  in  fact  no  part- 
nership exists  as  between  themselves.  The  public  are  authoiized 
to  judge  from  appearances  and  professions,  and  are  not  absolutely 
bound  to  know  the  real  facts ;  while  the  certain  proof  is  positively 
known  to  the  alleged  parties  to  a  firm."  Phillips  v.  Phillips, 
supra.  On  this  latter  ground  parties  who  have  attempted  to  or- 
ganize a  corporation,  bat  have  failed  to  comply  with  the  law  so 
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as  to  perfect  their  incorporation,  may  be  held  liable  as  partners  to 
creditors,  as  in  Bigelow  v.  Gregory,  78  111.  197.  This  liability 
rests  on  the  doctrine  of  estoppel.  When,  however,  even  a  cred- 
itor has  dealt  with  the  corporation  as  such,  partnership  liability 
cannot  be  enforced,  even  though  the  corporation  has  not  been 
legally  organized.  Tarbell  v.  Page,  24  111.  46.  It  is  wholly 
unnecessary,  however,  in  this  case  to  determine  when  and  under 
what  circumstances  third  parties  qjay  proceed  against  incorporators 
acting  under  a  defective  or  imperfect  oi^nization,  as  individuals 
or  copartners. 

In  this  case  the  complainant  shows  by  his  bill  that  he  was  not 
only  one  of  the  incorporators  of  the  company  he  now  seeks  to 
question,  but  that  he  was,  upon  its  complete  organization,  elected 
its  secretary  and  general  agent,  and  acted  as  such  for  several 
months  prior  to  his  alleged  disability,  during  which  time  he  was 
actively  engaged  in  assisting  to  carry  on  its  corporate  business, 
and  that,  upon  his  being  restored  to  health,  he  still  recognized  its 
corporate  existence,  and  sought  to  be  restored  to  his  rights  therein. 
If  the  recording  of  the  certificate  in  question  was  essential  to  the 
organization  of  the  corporation  there  is  nothing  in  this  bill  to  show 
that  it  was  not  as  much  his  duty  to  have  it  done  as  that  of  either 
of  the  other  incorporators.  We  are  unable  to  perceive  then,  upon 
what  principle  he  can  now  compel  those  who,  for  any  thing 
appearing  in  this  bill,  honestly  supposed  they  were  incorporated, 
during  all  the  time  the  business  mentioned  in  the  bill  was  being 
carried  on,  to  account  to  him,  upon  the  theory  that  they  were  his 
copartners.  In  fact,  if  the  allegation  as  to  his  mental  condition 
at  the  time  his  stock  was  sold  was  omitted  from  the  bill,  it  would 
strike  any  one  as  too  clear  for  argument  that  he  has  failed  to  state 
a  case  entitling  him  to  equitable  relief ;  and  it  must,  we  think, 
be  held  that  whether  that  fact,  together  with  the  allegation  that 
his  stock  was  sold  without  notice,  and  he  ousted  from  all  partici- 
pation in  the  business  of  the  company,  would  entitle  him  to  his 
action  for  that  alleged  wrong,  or  to  be  restored  to  his  former 
rights  as  a  member  of  said  corporation  or  not,  no  legal  ground  is 
shown  by  this  bill  for  holding  defendants  liable  to  him  as  partners. 
There  is  nothing  in  the  case  of  Flagg  v.  Stowe,  85  HI.  166,  when 
the  facts  of  that  case  are  considered  as  they  appear  in  that  report,  ^ 

and  in  Stowe  v.  Flagg,  72  111.  397,  contrary  to  the  view  here  | 
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expressed.  We  have  examined  the  nnmerons  cases  cited  by  counsel 
for  plain tifE  in  error  as  giving  support  to  the  position  that  a 
corporation  defectively  organized  may  be  treated  as  a  copartnership, 
and  the  members  held  liable  as  partners ;  but  when  it  is  borne  in 
mind  that  complainant  himself  was  a  member  of  the  corporation 
in  question,  and  in  no  sense  a  third  party,  and  that  he  is  not 
seeking  by  this  bill  to  recover  for  any  thing  which  he  has  been 
required  to  pay  third  parties  for  or  on  behalf  of  said  corporation, 
they  have  no  application.  What  he  seeks  to  do  is  to  have  the 
corporation  converted  into  a  partnership,  contrary  to  the  contract 
of  the  parties,  simply  because  he  and  other  incorporators  failed 
to  perfect,  as  he  says,  the  corporation.  He  does  not  even  show 
that  he  has  been  misled,  or  in  any  way  injured,  by  the  failure  to 
have  the  certificate  of  complete  organization  recorded ;  neither 
does  he  pretend  that  the  omission  of  any  of  the  incorporators  to 
have  the  same  recorded  was  willful,  or  in  any  way  designed  to  in- 
jure him  or  others.  We  can  find  neither  authority  nor  reason  to 
snpport  this  bill,  and  are  clearly  of  the  opinion  that  the  decree 
of  the  circuit  court  is  right. 
AflBrmed.* 

De  fkoto  corporations —  liability  of  stookholdem  as  partaem. — The  sabject 
of  de  facto  oorporations  is  considered  at  len^^h  in  note  to  Vanneman  y.  Toung, 
8  Am.  R.  R.  &  Corp.  Rep.  660.  As  to  tbe  liability  of  stockholders  as  partners 
in  defectively  organized  oorporations,  see  page  683  of  said  note  ;  also  Heald 
▼.  Owen,  1  Am.  R.  R.  &  Corp.  Rap.  891;  Snider's  Sons  Co.  y.  Troy,  ante,  p.  25. 
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(Supreme  Court  of  Ohio,  June  8, 18P1.) 
1.   STBBBT  RAILWAT8.      ElBCTUC   POWER.      CONFLIOTIKO  RIGHTS  OF  TEL. 

BORAPH  AND  RAILWAY  COMPANY.  The  dominant  purpose  for  wbich  streets 
in  a  municipality  are  dedicated  and  opened  is  to  facilitate  public  travel  and 
transportation,  and,  in  that  view,  new  and  improved  modes  of  conveyance  by 
street  railways  are  by  law  authorised  to  be  constructed,  and  a  franchise  granted 
to  a  telephone  company  of  constructing  and  operating  its  lines  along  and  upon 
such  streets  is  sabordlnate  to  the  rights  of  the  public  in  the  streets  for  the 
purpose  of  travel  and  transportation.  * 

"  ~  *  Reported  in  ZT  N.  E.  Bep'r,  606.  ' 
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8.  Prior  orart  to  teuborah  compart  to  use  strrbt  is  subject  to 
riobt  to  establish  and  operate  an  blbotric  railway  thereon.  the 
fact  that  a  telephonti  oompany  aoqaired  and  entered  upon  the  exerdse  of  a  fimn- 
ohlse  to  elect  and  maintain  its  telephone  poles  and  wires  upon  the  streets  el  a 
dij  prior  to  the  operation  of  an  electric  railway  thereon,  will  not  give  the 
telephone  oompany,  In  the  ase  of  the  streets,  a  right  paramount  to  the  ease- 
ment of  the  pablic  to  adopt  and  use  the  best  and  most  approved  mode  of  travel 
thereon;  and,  if  the  operation  of  the  street  railway  by  electricity  as  the  mo- 
tive power  tends  to  disturb  the  working  of  (the  telephone  system,  the  remedy 
of  the  telephone  oompany  will  be  to  readjust  its  methods  to  meet  the  condition 
created  by  the  introduction  of  eleetro-motive  power  upon  the  street  railway. 

8.  TBLBQRAPH  company's  claim  to  "ground  circuit"  NOT  SUPERIOR 
TBOUOB  PRIOR.      RELATIVE    RIGHTS    OF    THE    TWO  COMPANIES  GENERALLY. 

Where  a  telephone  oompany  under  authority  derived  from  the  statute,  places 
its  poles  and  wires  in  the  streets  of  a  municipality,  and,  in  order  to  make  a 
complete  electric  circuit,  for  the  transmission  of  telephonic  messages,  uses  the 
earth,  or  what  is  known  as  the  **  ground  circuit/*  for  a  return  current  of 
electricity,  and  where  an  electric  street  railway,  afterward  constructed  upon 
the  same  streets,  is  operated  with  the  ''single  trolley  overhead  system,** so 
called,  of  which  the  ground  drcait  is  a  oonstituent  part,  if  the  use  of  the  gioand 
circuit  in  the  operation  of  the  street  railway  interferes  with  telephone  commu- 
nication, the  telephone  oompany,  as  against  the  street  railway,  will  not  have  a 
vested  interest  and  exclusive  right  in  and  to  the  use  of  the  ground  circuit  as  a 
part  of  the  telephone  system. 

ERROR  to  the  snperior  court  of  Cincinnati.  The  original  ac- 
tion was  commence<f  in  the  aupcrior  conrt  of  Cinciimati 
by  the  City  and  Sabnrban  Telegraph  Aseociation,  defendant  in 
error^  against  the  Cincinnati  Inclined  Plane  Railway  Company, 
plaintiff  in  error.     The  petition  filed  was  as  follows : 

*^  The  plaintiff  sajs  that  it  is  an  association  incorporated  under 
the  laws  of  Ohio,  for  the  purpose  of  constructing,  maintaining 
and  operating  telegraph  and  telephone  l^nes  in  said  state  and  else- 
where^ and  has  its  principal  office  and  business  in  the  city  of  Cin- 
cinnati,  where  it  is  now,  and  has  for  more  than  ten  years  past 
been,  condneting  a  telephone  bosineas,  by  means  of  wires  stretched 
upon  poles  lawfully  placed  and  maintained  in  the  streets  pursuant 
to  the  statntes  made  for  that  purpose,  and  under  the  direction  of 
the  authorities  of  said  city.  Said  wires  are  connected  with  and 
terminate  at  the  several  *■  exchanges '  owned  by  the  plaintiff  in 
said  citv  and  vicinitv.  At  the  *  exchanges  '  the  wires  are  so  ar- 
ranged  by  means  of  a  device  for  that  purpose,  that  any  one  of 
them  can  be  iinmediatelv  connected  with  anv  other.  Eadi  wire 
also  tenninates  in    the  office*  store-room,  place  of 
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resideoce  of  some  person,  firm  or  company,  a  Bubscriber  to  this 
association^  paying  an  annual  sum  for  the  use  of  the  telephone, 
and  the  service  in  connection  therewith.  Each  of  such  sub* 
so^bers  can,  by  the  use  of  the  telephone  and  other  patented  in- 
ventions of  which  the  plaintiff  is  the  sole  licensee  in  the  terri- 
tory where  it  transacts  business,  immediately  communicate  with 
and  speak  to  an  operator  in  an  ^  exchange,^  and  said  operator  can, 
and  if  requested  does,  forthwith  connect  such  subscriber's  wire 
with  that  of  any  other  subscriber  named,  so  that  the  two  may 
converse  directly  with  each  other.  Such  communication  U  ef- 
fected by  means  of  a  slight  but  continuous  electric  current  passing 
over  the  wire  from  the  speaker  to  the  hearer,  and  unless  inter- 
rupted or  interfered  with  is  easily  and  quickly  made.  Plaintiff 
says  that  many  thousand  such  communications  are  daily  made  be- 
tween persons  in  all  parts  of  said  city  and  in  the  county  of  Hamil- 
ton; that  all  the  principal  offices,  business  houses,  newspaper 
offices,  hotels  and  other  places  of  resort,  and  many  residences  in 
said  county,  are  thus  connected  together  and  brought  into  com- 
municaticn.  Plaintiff  says  that  it  has  over  three  thousand  such 
subscribers  in  the  city  and  vicinity,  and  that  its  lines  also  extend 
to  and  connect  all  the  villages  for  many  miles  around  said  city, 
and  hundreds  of  communications  are  daily  made  over  the  last- 
named  lines,  for  each  of  which  a  small  sum  is  paid  plaintiff  by 
the  person  sending  the  same;  that  the  whole  constitutes  a  busi- 
ness of  value  to  the  plaintiff,  and  important  to  the  public.  Plain- 
tiff further  says  that  the  defendant  is  a  corporation  under  the  laws 
of  Ohio,  engaged  in  the  maintenance  and  operation  of  an  inclined 
plane  railway  in  the  city  of  Cincinnati,  and  claims  to  own,  and 
is  now  in  possession  of,  the  street  railway  tracks  of  what  is  gen- 
erally known  as  the  *Mt.  Auburn  Street  Bailway'  which,  begin- 
ning at  the  corner  of  Fifth  and  Walnut  streets  in  said  city,  ex- 
tends thence  by  single  track,  on  Fifth  to  Main  street ;  thence  on 
Main,  by  single  track  to  Court  street;  thence  on  Main,  by  double 
track,  to  Mulberry  street,  where  it  connects  with  said  inclined  plane 
railway,  also  extending  from  the  north  end  of  said  inclined  plane 
railway,  by  double  track  on  Locust  and  Mason  streets,  Auburn  ave- 
nue and  Vine  street,  to  the  Carthage  turnpike  and  the  Zoological 
Garden ;  also  on  Court  street,  by  single  track,  from  Main  to  Walnut 
street,  and  on  Walnut  street,  by  single  track,  to  Fifth  street,  to 
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place  of  beginning.  Plaintiff  farther  Bays  that  said  defendant 
claimB  to  own  and  control  said  tracks  by  virtae  of  an  assignment  or 
transfer  of  the  same  from  other  parties  or  companies ;  bat  plaintiff 
is  not  informed  as  to  said  transfers,  or  the  validity  thereof,  and 
does  not  adrpit  that  the  same,  or  any  of  them,  are  lawful  or  valid. 
Bat  plaintiff  says  that  the  said  tracks  were  originally  constrncted 
by  the  parties  nnder  whom  defendant  claims,  ander  alleged  grants 
from  the  city  of  Cincinnati,  which  provided  that  'no  motive 
power,  except  horses  or  males,  shall  be  nsed  on  said  tracks,'  and 
the  same  have  never  been  altered  or  amended  in  that  respect,  and 
the  defendant  has  never  acquired  from  the  state  of  Ohio,  or  the 
city  of  Cincinnati,  any  right  to  erect  and  maintain  poles  or  wires 
in  th,e  streets  aforesaid,  or  to  use  electricity  as  a  motive  power  for 
its  cars. 

'^  Plaintiff  further  says  that  since  the  defendant  came  into  pos- 
session of  said  street  railway,  it  has,  within  six  months  last  past, 
and  without  any  lawful  authority  so  to  do,  caused  a  line  of  iron 
poles  to  be  erected  on  each  side  of  all  the  streets  where  said  tracks 
are  situated  as  aforesaid,  and  placed  upon  the  said  poles  large  wires 
which  it  keeps  constantly  charged  with  powerful  currents  of 
electricity,  generated  by  large  steam  engines  and  dynamos  owned 
and  operated  by  defendant  for  that  purpose,  by  means  whereof 
the  cars  upon  tdl  parts  of  the  track  aforesaid  are  run  and  operated 
from  six  o'clock  in  the  morning  until  twelve  o^clock  at  night  of 
each  and  every  day.  Plaintiff  further  says  that  the  defendant 
claims  to  have  secured  authority  from  the  commissioners  of  Ham- 
ilton county  to  extend  tracks  along  and  upon  the  Carthage  turn- 
pike to  be  operated  by  electricity,  as  aforesaid,  from  the  existing 
tracks  to  the  village  of  Carthage,  and  will  place  thereon  poles  and 
wires,  and,  unless  restrained  by  the  order  of  this  court,  will  proceed 
to  run  and  operate  street-cars  thereon  in  the  same  manner  that  it 
is  now  running  and  operating  them  npoti  existing  tracks.  Plain- 
tiff further  says  that,  ever  since  defendant  commenced  the  opera-  i 
tion  of  its  cars  by  electricity,  it  has  caused,  and  is  still  causing,  ; 
great  damage  and  injury  to  plaintiff  by  creating  electric  currents  | 
and  noises  upon  plaintiff's  telephone  wires,  many  of  which  are  and 
have  been,  for  a  period  long  prior  to  the  use  of  electricity  by  do-  I 
fendant,  located  upon  each  and  all  the  streets  aforesaid,  and  upon 
the  Carthage  turnpike.     By  reason  of  the  proximity  of  the  de- 
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fendant'a  poles  and  wires  to  those  of  plaintiff,  and  of  the  power- 
ful currents  used  by  defendant,  together  with  its  mode  of  use  and 
manner  of  construction,  currents  of  electricity  are  transmitted  to, 
or  induced  upon,  the  wires  of  plaintiff,  such  as  to  render  them  use- 
less for  telephonic  purposes.  The  noises  produced  by  defendant's 
operations  are  loud  and  continuous,  so  as  to  prevent  conmiunication 
by  telephone,  and  the  connection  of  many  of  plaintiff's  subscriber?, 
with  the  exchanges  and  with  each  other,  has  been  thereby  inter- 
rnpted  and  broken  up,  and  some  of  said  subscribers  have  ordered 
their  telephones  removed,  and  canceled  subscriptions,  while  others 
have  only  been  restrained  from  so  doing  by  the  representations 
of  plaintiff's  officers  that  steps  would  be  taken  to  induce  or  compel 
defendant  to  remedy  the  evil.  Plaintiff  has  received,  and  is  re- 
ceiving, a  multitude  of  complaints  from  subscribers  whose  lines 
are  affected  by  defendant's  operation,  and  numerous  notices  that, 
unless  the  difficulty  is  remedied,  the  telephones  of  the  complain 
ing  subscribers  must  be  removed.  Plaintiff  further  says  that  as 
soon  as  the  defendant  began  the  operation  of  cars  by  electricity, 
and  the  consequent  injury  to  its  (plaintiff's)  plant  and  business 
defendant  was  notified  thereof,  and  requested  to  remedy  the  same, 
and  has  since  been  repeatedly  urged  to  do  so,  but  up  to  the  pres- 
ent time  has  failed  and  refused  to  apply  or  attempt  to  apply  any 
remedy,  or  take  any  step  to  prevent  the  injury  to  plaintiff  afore- 
said, whidi  plaintiff  is  informed  and  believes  can  be  done  by  de- 
fendant without  any  great  expenditure  of  money,  and  without 
giving  up  the  use  of  electricity  as  a  motive  power  for  its  cai's. 
Plaintiff  asserts  that  great  injury  has  been  caused,  and  great  and 
and  irreparable  injury  will  be  caused  to  it  by  the  continued  opera- 
tion of  cars  by  defendant,  as  it  is  now,  and  has  been  heretofore, 
operating  the  same. 

The  plaintiff's  lines  and  telephones  in  the  vicinity  of  said  street 
railway  will  be  rendered  useless,  the  revenue  received  from  the 
subscribers  thereof  cut  off,  and  the  business  of  the  company  greatly 
reduced.  Wherefore  the  plaintiff  prays  that  defendant  be  tem- 
porarily enjoined  from  constructing  and  operating  an  electric  rail- 
way  on  the  Carthage  turnpike,  of  the  sort  that  it  is  now  nsing,  or 
of  any  sort  that  will  interfere  with  or  injure  plaintiff's  lines  or 
business ;  that,  on  final  hearing,  said  injunction  be  made  perpetual, 
and  the  defendant  farther  restrained  from  operating  any  of  its 
VOL.  IV. — 68 
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cars  bj  means  of  electricity,  in  the  manner  it  is  now  operating  the 
same,  or  in  any  manner  that  may  interfere  with  or  injure  plaintiff's 
business.  That  the  damages  already  suffered  by  the  plaintiff  be 
assessed  and  ordered  paid  by  defendant,  and  for  snch  other  and 
further  relief  as  the  nature  of  the  case  and  equity  may  require." 

To  this  petition  the  defendant  filed  im  answer,  in  which,  among 
its  averments  and  denials,  the  defendant  denies  that  the  pkintiff 
is  an  association  incorporated  under  the  laws  of  the  state  of  Ohio, 
for  the  purpose  of  constructing,  maintaining  and  operating  tele- 
phone lines  in  said  state ;  and  denies  that  the  plaintifPs  telephone 
poles  and  telephone  wires  are  lawfully  maintained  in  the  streets 
and  highways,  pursuant  to  the  statutes  made  for  that  purpose,  or 
under  the  direction  of  the  authorities  of  the  city  of  Cincinnati ; 
and  alleges  that  the  plaintiff  exercises  the  powers'  of  a  telephone 
company,  and  maintains  its  poles  and  wires  without  any  lawful 
authority  whatever.  The  answer  avers  that,  under  and  by  reason 
of  the  ordinances,  grants,  laws,  leases  and  resolutions  therein 
mentioned,  it  rightfully  and  lawfully  maintains,  controls  and 
operates,  by  the  electric  system  known  as  the  ^^  8prague  single 
trolley  overhead  system,"  all  its  lines  of  road  described  in  the 
plaintiff's  petition.  The  defendant,  answering,  says  that  it 
is  not  liable  to  the  plaintiff  in  any  form  of  action,  whether  in 
law  or  equity,  for  the  alleged  interferences  and  disturbances,  as 
set  forth  in  the  petition ;  and  denies  that  there  is  any  thing  in 
any  of  the  laws  of  this  state,  or  in  any  pretended  grant  to  the  plain- 
tiff, which  gives  to  the  plaintiff  the  right  to  use  the  earth  at  all, 
mnch  less  the  exclusive  right  to  use  the  earth,  for  its  return  cir- 
cuit. On  the  contrary,  the  defendant  denies  that  the  authorities 
which  made  any  pretended  grant  to  the  plaintiff  knew  that  the 
plaintiff  intended  to  use  the  earth  at  all  for  its  return  circuit,  or 
would  so  construct  its  line ;  and  further  denies  the  claim  set  up  by 
the  petition  to  the  exclusive  use  of  the  earth  by  the  plaintiff,  be- 
cause of  the  vagueness  of  said  claim.  The  defendant,  further  an-  | 
swering,  says  that  the  plaintiff,  if  undisturbed  by  the  electrical 
current  from  the  dynamos  of  the  defendant,  will  be  compelled  to 
resort  to  other  than  a  grounded  circuit  in  order  to  give  efficient 
service  to  its  patrons ;  that  the  nnifortn  and  slight  current  which  i 
the  plaintiff  claims  to  be  necessary  to  the  successful  operation  of  | 
the  telephone  cannot  be  obtained  by  the  use  of  the  grounded  cir^ 
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cttit,  bat  may  be  obtained  by  onstructing  the  telephone  either 
with  a  complete  metallic  dreait,  or  by  resort  to  what  is  known  as 
the  McGluer  device;  that  whereas,  instead  of  being  injured  by 
abandoning  {he  ground  circuit  and  resorting  to  the  metallic  circuit, 
or  the  McOluer  device,  the  plaintiff  will  be  actually  benefited  in  its 
service  to  its  patrons,  while  the  defendant  cannot  abandon  its  use 
of  the  ground  circuit  without  injury  to  its  railroad  and  to  its 
patrons ;  that  the  defendant  could  not  alter  its  plan  of  electrical 
propulsion  so  as  to  have  a  metallic  circuit ;  that  such  a  change  is 
impracticable,  would  involve  a  very  large  outlay,  necessitate  an 
overhead  structure  of  double  or  treble  the  cost  of  that  now  used, 
and  very  unsightly,  and  after  it  is  constructed  it  would  not  be 
successful ;  that  such  a  system  has  been  tried,  and  found  to  be  a 
financial  and  commercial  failure,  and  in  its  effect  as  annoying  and 
disturbing  as  the  Sprague  system,  under  which  the  defendant  is 
now  operating.  The  defendant,  further  answering,  denies  that 
the  noises  produced  by  its  operations  are  loud  and  continuous,  so 
as  to  prevent  communication  by  telephone,  and  that  the  connection 
of  many  of  the  plaintiff's  subscribers  with  the  exchange  and 
with  each  other  has  been  thereby  interrupted  and  broken  up. 
It  denies  that  the  plaintiff  has  received  and  is  receiving  a  multi* 
tude  of  complaints  from  subscribers  whose  lines  are  affected  by 
defendant's  operations,  and  also  numerous  notices  that,  unless  the 
difficulty  is  remedied,  the  telephones  of  the  complaining  subscrib- 
ers must  be  removed.  It  denies  that  groat  injury  has  been  caused, 
and  great  and  irreparable  injury  will  be  caused,  to  the  plaintiff  by 
the  continued  operation  of  cars  by  defendant,  as  it  is  now  and  has 
been  heretofore  operating  the  same.  It  denies  that  the  plaintiff's 
lines  and  telephones  in  the  vicinity  of  said  street  railway  will  be 
rendered  useless,  the  revenue  received  from  the  subscribers  there- 
for cut  off,  and  the  business  of  the  plaintiff  greatly  reduced. 

The  plaintiff  for  reply  denied  each  and  every  allegation  con- 
tained in  the  answer,  except  such  as  admitted  allegations  of  the 
petition. 

The  action  came  on  to  be  heard  at  a  special  term  of  the  court 
held  in  February,  1890,  and  neither  party  demanding  a  jury, 
the  cause  was  heard  and  tried  by  the  court  upon  the  pleadings  and 
evidence ;  and  thereupon  the  court  made  a  finding  of  facts,  and 
stated  its  conclusions  of  law  upon  the  facts  so  found,  and  rendered 
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a  judgment  and  decree  thereon  in  favor  of  the  telegraph  a680ci&- 
tion  against  the  railway  company,  as  follows :  ^  This  cause  coming 
on  to  be  heard  upon  the  pleadings  and  the  evidence,  and  having 
been  fully  argued  by  counsel  and  submitted  to  the  court  without 
intervention  of  a  jury,  the  court,  upon  consideration  thereof,  finds 
that  plaintifE  lawfully  maintains  telephone  lines  upon  the  streets 
named  in  the  petition,  and  upon  the  Carthage  turnpike,  and  has 
so  maintained  the  same  ever  since  a  long  time  prior  to  the  intro- 
duction of  the  electro-motive  power  upon  the  street  railway  of 
defendant,  and  that  said  telephone  lines  are  maintained  and  ope* 
rated  in  the  manner  set  forth  in  the  petition;  that  defendant 
began  the  operation  of  cars  by  means  of  electro-motive  power  upon 
the  street  railway  on  the  —  day  of  June,  1889 ;  and  by  reason 
thereof,  and  especially  of  the  manner  in  which  the  electric  cur- 
rent is  permitted  to  pass  from  the  wheels  of  defendant's  cars  into 
the  rails  and  thence  into  the  earth,  great  injury  has  been  and  con- 
tinues to  be  inflicted  upon  the  plaintiff  in  the  manner  described 
in  the  petition,  and  that  great  and  irreparable  injury  will  be  in- 
flicted upon  the  plaintiff  by  the  continued  operation  of  defend- 
ant's cars,  in  the  manner  in  which  they  are  now  operated  and  will 
continue  t<  be  operated,  unless  restrained  by  the  order  of  this 
court,  and  that  plaintiff  has  no  adequate  remedy  at  law  for  said 
injury.  The  court  further  finds  that  there  is  a  mode  of  operating 
street-cars  by  electro-motive  power,  by  means  of  the  double  trolley, 
available  to  the  defendant,  the  use  of  which  will  avoid  and  pre- 
vent the  injury  to  the  plaintiff  above  mentioned.  As  matter  of 
law  the  court  concludes  that  defendant  is  bound  to  adopt  some 
mode  of  propelling  its  cars,  other  than  the  one  which  inflicts  the 
said  injury  upon  the  plaintiff,  to  which  finding  and  decision  of  the 
court  the  defendant  excepted  at  the  time  the  same  was  made,  and 
moved  the  court  to  set  the  same  aside  and  grant  a  new  trial :  (1) 
Because  the  finding  and  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  but  is  against  the  weight  of  the  same ;  (S)  be- 
cause the  finding  and  decision  of  the  court  is  contrary  to  law. 
Which  said  motion  the  court  overruled,  to  which  ruling  the  de- 
fendant, at  the  time  the  same  was  made,  excepted,  and  presented 
to  the  court  its  bill  of  exceptions  herein  (embodying  all  the  testi- 
mony, evidence  and  exhibits  offered  by  either  party  upon  the  trial 
of  the  action),  which,  being  found  by  the  court  to  be  true,  is  al* 
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lowed  aud  signed,  and  on  motion  is  hereby  made  part  of  the  rec- 
ord of  the  ease ;  and  thereupon  the  conrt  orders,  adjudges  and  de- 
crees that  the  said  defendant  company  be,  and  it  is  hereby,  per- 
petually restrained  and  enjoined  from  operating  any  car  or  cars 
upon  the  street-railway  tracks  mentioned  in  the  petition,  or  any 
of  them,  or  npon  any  tracks  laid  or  to  be  laid  upon  the  Carthage 
turnpike,  by  means  of  electric  currents  passing  from  a  wheel  or 
wheels  of  such  car  or  cars  into  the  rails  of  such  track,  or  any  of 
them,  or  by  means  of  electric  currents,  the  whole  or  any  part  of 
which  may  be  knowingly  permitted  to  pass  into  the  earth,  or  for 
which  the  earth  constitutes  any  part  of  the  conducting  medium, 
in  such  manner  as  to  cause  injury  to  the  plaintiff,  to  all  of  which 
defendant  excepts.  It  is  further  ordered  that  the  operation  of 
this  decree  be,  and  it  is  hereby,  stayed  for  the  period  of  six  months 
from  date  hereof,  with  liberty  upon  the  part  of  the  defendant  to 
apply  for  an  extension  of  said  time." 

The  court  appointed  a  special  master,  with  directions  that  he 
ascertain  and  report  the  amount  of  damages,  in  money,  thereto- 
fore sustained  by  the  telegraph  association,  and  hear  evidence  for 
that  purpose,  and  report  to  the  conrt.  Upon  petition  in  error, 
the  superior  court,  at  general  term,  a£Srmed  the  judgment  and 
decree  of  the  court  at  special  term.  By  the  present  proceeding  in 
error  this  court  is  asked  by  the  railway  company  to  reverse  the 
judgment  of  the  superior  conrt  at  general  term,  and  to  render  such 
judgment  as  the  court  below  should  have  rendered.  Further  facts 
disclosed  by  the  record,  and  undisputed,  are  stated  in  the  opinion. 

John  S.  Wise^  E.  A.  Fergttsan  and  R.  A.  Harriami  for  plain- 
tiff in  error.  Aa/ron  F,  Perry^  Peck  dk  Shaffer  and  Selwyn  If. 
Owen  for  defendant  in  error. 

DiOKMAK,  J.  ^after  stating  the  facts  as  above).  The  Cincinnati 
Inclined  Plane  Railway  Company  was  incorporated  in  the  year 
1871,  under  the  act  of  May  1,  1852,  entitled  ''An  act  to  provide 
for  the  creation  and  regulation  of  incorporated  companies  in  the 
state  of  Ohio."  On  March  30,  1877,  the  legislature  passed  an  act 
authorizing  any  inclined  plane  railway  or  railroad  company, 
theretofore  or  thereafter  organized  under  the  act  of  1852,  to  hold, 
lease  or  purchase  and  maintain  and  operate,  such  portion  of  any 
street  railroad  leading  to  or  connected  with  the  inclined  plane  as 
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might  be  neoenary  for  the  eoovoiient  dispatch  of  itB  hnsuiesB, 
upon  the  ttinie  terms  aod  ooaditioos  od  which  it  held,  mAiDUuiied 
and  operated  its  inclined  pbne ;  ^'  provided,  that  no  other  motive 
power  than  animals  shall  be  nsed  on  the  public  highways  ocenpied 
by  such  street-railway  company  without  the  consent  ik  the  board 
of  public  works  io  aoy  city  having  such  board,  and  the  cummon 
council,  or  the  public  authority  or  company  having  charge  or  own- 
ing any  other  highway  in  which  such  street  raQroad  may  be  laid." 
In  September,  1885,  the  Cincinnati  board  of  public  works 
adopted  a  resolution,  consenting  "  to  the  use  either  of  electricity, 
cable  or  oompresBed  air,  as  a  motive  power,  by  the  Cincinnati 
Inclined  Plane  Bailway  Company  upon  the  highways  in  which 
the  street  railroads,  connected  with  its  inclined  plane,  and  held 
and  operated  by  it,  are  laid.**  In  October,  1888,  the  railway 
company,  setting  forth  the  resolution  giving  such  consent,  and 
stating  that  it  had  decided  to  use  electricity  as  a  motive  power  on 
its  road,  made  application  to  the  board  of  public  aSaiis  —  the 
legally-ooostituted  successor  of  the  board  of  public  works  —  for 
permission  to  erect^  along  the  entire  length  of  its  road,  the  poles, 
wires  and  other  appliances  necessary  to  operate  and  maintain  its 
entire  line  from  Fifth  and  Walnut  streets  to  the  Zoological  Grar- 
den,  as  an  electric  road.  And  thereupon  the  board  of  public 
affairs,  acting  under  authority  of  the  act  of  Mardi  30,  1877,  and 
in  furtherance  of  the  grant  made  by  the  board  of  public  works^ 
granted  the  application  of  the  railway  company,  upon  the  follow- 
ing condition :  ^'  (1)  The  poles  to  be  made  of  iron  of  the  size  and 
pattern,  and  the  wires  to  be  strung  in  the  manner  as  shown  on 
the  plan  submitted  to  this  board  and  hereby  approved."  In  Feb- 
ruary, 1889,  in  accordance  with  the  provisions  of  section  3306  of  the 
BeviBed  Statutes,  the  stockholders  of  the  railway  company  ex- 
tended the  northern  terminus  of  its  road  at  the  Zoological  Garden 
to  the  village  of  Glendale.  And  in  March,  1889,  the  board  of  county 
commiflsioners  of  Hamilton  county,  by  resolution,  granted  the 
application  of  the  railway  company  to  use  and  occupy  the  Carthage 
turnpike  to  its  northern  terminus,  by  double  tracks,  and  with  nec- 
essary appendages  and  appurtenances  of  an  overhead  electric 
railroad  system,  so  as  to  enable  the  company  to  permit  continuous, 
rapid  and  safe  transportation  between  Fountain  square,  in  Cin- 
cinnati, and  the  village  of  Carthage.     A  provision  in  the  grant 
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provided  for  the  removal  by  the  eonnty  commissiooers,  of  any  and 
all  telegraph  and  telephone  poles  which  might  interfere  with  the 
operation  of  the  electric  road.  This  provision,  however,  was  afteN 
ward  modified  by  the  action  of  the  commissioners,  so  as  to  locate 
the  telegraph  and  telephone  poles  at  the  cnrb  line. 

The  plan  submitted  to  and  approved  by  the  board  of  publio 
affairs  is  known  as  the  "  Spragne  single  trolley  overhead  system." 
Under  the  supervision  of  the  engineer  of  the  board,  the  poles 
were  erected  and  wires  strung ;  and  about  the  beginning  of  June, 
1889,  the  railway  company  had  put  its  street  railway  in  operation 
under  that  system,  as  far  as  the  Zool<^cal  Garden ;  and  at  the 
commencement  of  the  original  action  was  engaged  in  constructing 
its  extension  along  the  Carthage  pike,  under  the  grant  of  the 
county  commissioners,  with  the  necessary  appendages  and  appur^ 
tcnances  of  the  single  trolley  system.  In  the  Sprague  system,  the 
electricity  used  to  operate  the  motors  under  the  cars  is  conveyed 
to  them  by  a  single  overhead  trolley  wire,  and  a  single  arm  or 
pole  attached  to  the  car,  and  carrying  a  contact  wheel  which  rang 
along  and  passes  up  underneath  the  trolley  wire.  The  current 
passes  down  the  pole  or  arm  to  the  switch  apparatus  on  board  the 
oar,  through  the  motors,  thence  to  the  wheels,  and  to  the  tracks. 
It  then  passes  back  to  tlie  station  along  the  iron  rails  of  the  track, 
interlaced  together  by  conducting  wires,  and  finally  connected  by 
a  conducting  wire  with  the  negative  pole  of  the  dynamo,  the  greater 
portion  of  the  current  flowing  along  this  line  of  the  track  as  the 
return  current.  Some  portions  of  such  current,  however,  are  un- 
avoidably diverted  through  whatever  conductors  are  in  proximity, 
and  which  themselves  have  grounded  circuits,  but  generally  re- 
turning to  the  source  in  which  it  originated,  by  means  of  the 
metallic  ground  connection  of  the  rails  as  extended  by  the  wire  to 
the  dynamo.  The  single  trolley  system  is  in  use  on  nine-tenths 
of  the  railroads  in  the  United  States  using  electricity.  As  com- 
pared with  the  double  trolley  method  it  is  deemed  more  simple, 
less  liable  to  disarrangement,  much  cheaper,  and  not  liable  to  ac- 
cidents which  would  blockade  the  cars.  It  has  proved  successful, 
and  its  general  adoption,  with  full  knowledge  of  the  double  trolley 
method,  furnishes  strong  proof  that  it  is  the  most  approved  sys- 
tem. And,  in  the  finding  of  facts  by  the  court  at  general  term, 
there  is  nothing  in  disparagement  of  the  single  trolley  system  in 
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itself,  bat  it  is  held  objectionable  because  it  inclades  the  gronnded 
circuit,  which  the  defendant  in  error  has  adopted,  and  claims  a 
monopoly  of  its  use  as  against  the  railway  company,  as  an  essen* 
tial  part  of  its  telephonic  system.  It  is  evident,  therefore,  that 
the  railway  company  derived  from  the  legislature  the  right  to  use 
on  its  road  other  motive  power  than  animals ;  that  it  acquired  the 
franchise  of  using  electro-motive  powei^ ;  and,  eliminating  from 
view  the  telegraph  association,  it  is  making  lawful  use  of  such 
franchise,  in  a  manner  authorized  by  the  statute. 

The  City  and  Suburban  Telegraph  Association  was  incorporated  • 

July  1, 1873,  as  a  telegraph  company,  with  lines  ezteoding  from  ; 

Cincinnati  to  Hamilton,  in  Butler  county,  under  laws  since  em- 
bodied in  the  chapter  of  the  Revised  Statutes  regulating  ^^  Mag-  1 
netic  Telegraph  Companies,"  and  containing  section  3454,  which 
provides :  ^'  A  magnetic  telegraph  company,  heretofore  or  here- 
after created,  may  construct  telegraph  lines,  from  point  to  point, 
along  and  upon  any  public  road,  by  the  erection  of  the  necessary 
fixtures,  including  posts,  piers  and  abutments  necessary  for  the 
wires ;  but  the  same  shall  not  incommode  the  public  io  the  use  of 
such  road."  In  1878,  the  telegraph  association  became  the  licensee 
of  the  American  Bell  Telephone  Company,  with  the  exclusive 
right  to  use  all  its  patents  in  Cincinnati  and  certain  territory  ad- 
jacent thereto,  and,  although  organized  as  a  telegraph  company, 
entered  upon  the  business,  of  a  telephone  company.  After  obtain- 
ing the  license  to  use  the  telephone,  the  telegraph  association 
erected  poles  and  wires  upon  the  streets  wherein  the  railway  of 
the  pIainti£E  in  error  is  situated,  and  which  was  then  being  oper* 
ated  as  a  horse  railway.  These  poles  and  wires  were  mainly 
erected  in  the  years  1881  and  1882.  But  prior  thereto,  in  1880, 
the  following  section  was  added  to  the  telegraph  law  :  ^^  Section 
8471.  Th>3  provisions  of  this  chapter  shall  apply  also  to  any 
company  organized  to  construct  any  line  or  lines  of  telephone ; 
and  every  such  company  shall  have  the  same  powers,  and  be  sub- 
ject to  the  same  restrictions,  as  are  herein  prescribed  for  magnetic 
telegraph  companies.  But,  without  this  section  making  the  pro- 
visions of  the  chapter  relating  to  telegraph  companies  expressly 
applicable  to  telephone  companies,  we  think  that  the  term  '^tele- 
graph,''  as  a  mode  of  transmitting  messages  or  other  communica- 
tions, is  sufficiently  comprehensive  to  embrace  the  telephone.     It 
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is  thus  apparent  that,  while  the  telegraph  association  was  organ- 
ized  after  the  incorporation  of  the  railway  company,  it  had  planted 
its  poles,  and  strung  its  wires,  and  entered  upon  the  business  of  a 
telephone  company  before  the  railway  company  had  put  its  street 
railway  into  operation  with  electricity  as  the  motive  power ;  that 
permission  in  due  form  of  law,  was  granted  to  the  telegraph  associa- 
tion to  place  and  maintain  its  poles  and  wires  for  the  purpose  of 
supplying  telephonic  communication  to  its  snbscribers  in  Cincin- 
nati and  vicinity,  and  also  as  a  means  of  communication  for  its 
longer  lines. 

But  it  is  urged  that  the  franchise  of  the  telegraph  association 
to  construct  lines  of  telephone  is  greatly  impaired  by  reason  of  the 
single  trolley  railway  using  a  grounded  circuit,  whereby  a  large 
part  of  the  electric  current  flows  off  from  the  rails  to  the  surround- 
ing earthy  and  to  and  upon  all  telephone  wires  which  may  be 
connected  with  the  earth  in  proximity  to  the  railway.  The  ac- 
tion is  described  as  '^  conduction,"  causing  more  or  less  of  electric 
current  to  be  poured  into  the  earth,  and  into  all  electric  conductors 
connected  with  the  earth,  thereby  reaching  telephone  wires  in  a 
grounded  circuit,  and  creating  lond  and  continuous  noises  upon 
the  wires,  which  disturb  telephonic  communication.  This  dis- 
turbance, however,  resnlts  not  solely  from  the  earth  circuit  of  the 
railway  company,  but  also  from  the  fact  that  the  defendant  in  er- 
ror likewise  relies  upon  the  earth  for  its  return  circuit,  by  connect- 
ing with  the  earth  the  end  of  its  wire  furthest  from  its  electric 
batteries.  The  telephone  wires  are  carried  from  the  phones  of 
subscribers  to  the  gas-pipes  in  the  rooms  where  the  phones  are 
located,  or  to  water-pipes,  or  to  the  earth,  in  order  to  make  a  com- 
plete circuit.  The  interference,  moreover,  with  the  operation  of 
the  telephone,  is  said  to  be  largely  attributable  to  the  delicate 
mechanism  of  the  telephone  wires  and  phones.  The  wires  being 
designed  to  carry  the  extremely  small  current  needed  for  telephone 
transmission,  are  too  small  in  size  to  carry  successfully  the  strong 
current  passing  into  them  from  electric  railways.  It  is  claimed 
that  in  addition  to  this  conduction  or  leakage  disturbance,  the 
single  trolley  electric  railway  introduces  serious  disturbances  on 
telephone  lines  by  induction,  for  the  reason  that  such  electric  rail- 
ways employ  large  wires  to  convey  the  current  used  for  the  pro- 
pulsion of  their  cars,  and  this  current  is  constantly  and  rapidly 
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chan^Dg  its  Btrength ;  that  these  rapidlj  changing  carrent8  in 
the  electric  nulway  wires  indace  disturbing  corrents  in  parallel 
tdepbone  wires  near  which  the  electric  railways  have  been  bailt, 
and  thns  prevent  a  soccessfnl  transmission  of  telephonic  messages. 

These  interferences  with  the  telephone  service  may  be  obviated 
it  is  stated,  by  the  railway  company  giving  np  the  single  trolley 
system  with  thegronnd  circnit,  and  substituting  the  doable  trolley 
sy^'tem  with  its  two  trolley  wires,  two  trolley  wheels  and  electric  ' 

cnrrent  passing  from  one  wire  through  one  trolley,  through  the 
motor,  back  through  the  other  trolley  to  the  other  wire,  and  so 
back  to  the  generator,  without  escaping  to  the  earth.  The 
grounded  circuit,  it  is  insisted,  should  be  abandoned  and  surren- 
dered to  the  sole  use  and  service  of  the  defendant  in  error.  But  ^ 
it  is  admitted  that  other  remedies  of  the  telephone  disturbances 
may  be  easily  obtained  by  constructing  the  telephone  with  a  com- 
plete metallic  circuit,  or  by  resort  to  what  is  known  as  the  ^  Mc- 
Oluer  device,"  consisting  of  a  single  return  wire,  to  which  a  num- 
ber of  telephone  wires  are  attached. 

Conceding  that  the  mode  adopted  by  the  railway  company  of 
propelling  its  cars  by  electricity  is  an  interruption  to  the  tele- 
phone service  of  the  defendant  in  error,  and  calcolated  to  impair 
its  franchise  in  the  manner  contended,  the  inquiry  is  suggested 
whether  the  railway  company  most  yield  up  a  useful  franchise,  that 
the  same  may  be  exclusively  enjoyed  by  die  tel^^aph  association, 
or  whether  the  association  shall  adapt  its  system  to  existing  condi-  t 

tions ;  whether  the  company  shall  diange  from  the  single  to  the 
double  trolley  system,  from  the  grounded  to  the  metallic  circait, 
or  whether  the  association  shall  use  either  a  complete  metallic 
circuit,  or  resort  to  the  McClaer  device.  It  is  immaterial  on 
which  party  the  expense  of  the  change  may  fall  the  more  heavily.  ( 

It  is  a  question  of  legal  right,  and  as  remarked  by  Lord  Hather- 
ley,  L.  C,  in  Attorney-General  v.  Colney  Hatch  Lunatic  Asylum, 
L.  R.,  4  Ch.  153,  '^  the  simplest  course,  as  far  as  regards  the  ad- 
ministration of  justice,  is  to  ascertain  the  exact  state  of  the  law 
which  regulates  the  relations  of  the  parties ;  and,  having  done  so, 
to  proceed  to  act  on  it,  without  any  reference  to  the  diflSculties  of 
the  case  on  the  part  of  those  against  whom  it  is  obliged  to  decide, 
leaving  those  parties  to  relieve  themselves  as  they  best  can  from 
the  position  in  which  they  have  placed  themselves,  and,  if  there 
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be  no  other  mode  of  escape,  to  cease  to  do  the  acts  which  occaaion 
the  wrong." 

When  the  telegraph  association  erected  its  poles  and  lines  in  1881 
and  1882,  with  the  design  of  conducting  the  business  of  a  tele- 
phone company,  it  found  the  railway  company  operating  its  street 
railway,  with- authority  under  the  statute  to  use  other  motive  power 
than  animals,  to  wit,  electricity,  cable  or  compressed  air,  upon  ob- 
taining the  consent  of  the  board  of  public  works.  The  telephone 
business  was  not  among  the  probabilities  when  the  streets  of 
Oincinnati,  now  made  use  of  by  the  telegraph  association,  were 
dedicated  or  condemned  for  the  public  use.  The  priniary  and 
dominant  purpcAe  of  their  establishment  was  to  facilitate  travel, 
and  transportation  ;  they  belong  from  side  to  side  and  end  to  end 
to  the  public,  that  the  public  may  enjoy  the  right  of  traveling  and 
transporting  their  goods  over  them.  The  telephone  poles  and 
wires,  and  other  appliances,  are  not  among  the  original  and  pri* 
mary  objects  for  which  streets  are  opened,  for  they  may  be  placed 
elsewhere  than  on  the  highways,  and  yet  accomplish  their  pur-' 
pose.  In  Taggart  v.  Railway  Co.,  16  R.  I.  668 ;  19  Ad.  liep'r, 
826,  it  was  said  by  Durfee,  C.  J.,  that  telephone  poles  and  wires 
are  not  used  to  facilitate  the  use  of  the  streets  for  travel  and 
transportation,  *^  whereas,  the  poles  and  wires  of  the  railway  com- 
pany are  directly  ancillary  to  the  uses  of  the  streets  as  such,  in  that 
they  communicate  the  po\<rer  by  which  the  street-cars  are  pro- 
pelled." As  a  general  rule,  an  occupation  of  the  streets,  other- 
wise than  for  travel  and  transportation,  is  presumptively  inferior 
and  subsurvient  to  the  dominant  easement  of  the  public  for  high- 
way purposes,  for,  if  not  so,  the  primary  object  of  their  dedication 
or  appropriation  might  be  largely  defeated ;  and  the  fact  that 
permission  is  granted  to  occupy  the  streets  or  highways  for  a 
purpose  other  than  travel  does  not  confer  a  prior  and  para- 
mount right  to  occupy  them,  to  the  exclusion  of  their  use  for 
travel  in  a  mode  different  from  what  obtained  when  such  per- 
mission was  given.  The  main  purpose  of  streets  or  highways 
being  to  facilitate  travel  and  transportation,  new  and  improved 
agencies  for  effecting  that  purpose  must  be  presumed  to  have  been 
in  contemplation,  in  addition  to  those  in  existence  when  the  ways 
were  established.  To  those  improved  agencies,  devised  for  the 
convenience  and  advantage  of  the  community  in  general,  the  fran- 
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dike  of  die  telephone  eompany  to  oecopy  the  >tieet»  for  evrfing 
oo  iu  boMiieM,  miut  be  ieoondaiy  and  sobotdiiiite.  ^  The  nae  of 
a  highway  for  the  porpoaee  of  a  atreet  nilroad  invvdveB  the  ap- 
plieatioo  of  new  appliaooea  and  modes  of  trarel,  ndier  than  of 
aojr  new  principle.  In  both,  a  oorpontion  is  employed  and  in- 
rested  with  rights  in  the  highway ;  in  both,  an  ezpenditnie  of 
money  is  required  to  pat  the  road  in  a  condition  (or  nae  ud  to 
keep  it  in  repair ;  bot  in  both,  the  great  leading  object  and  pub- 
lic benefit  is  the  accommodation  of  travelers,  wiio  may  nave  occa- 
sion to  use  them  at  fixed  tolls  or  rates  of  fare^  and  not  the  profit 
of  the  proprietors/'  Banney,  J.,  in  Bailway  Co.  v.  Commina- 
ville,  14  Ohio  St.  523,  545. 

In  the  case  of  Hudson  River  TeL  Co.  v.  Watervliet  T.  A  R  Co., 
121  N.  T.  397  ;  24  N.  E.  Bep'r,  882,  the  right  of  the  telephone 
company  to  enjoin  the  railroad  company  from  operating  its  road 
by  electricity,  nnder  tlie  single  trolley  system,  incidentally  came 
nnder  consideration.  In  delivering  the  opinion  of  the  conrt,  An- 
drews, J.,  after  stating  that  the  use  of  a  grounded  circuit  is  not 
necessary  to  a  telephone  system,  and  that  the  substitution  of  the 
metallic  for  the  earth  cireoit,  besides  obviating  the  disturbance 
cansed  by  the  defendant's  road,  would  promote  the  general  effi- 
ciency of  the  telephone  service,  says :  *'  The  plaintiff  is  but  one  of 
a  large  nnmber  of  telephone  companies  which,  under  the  general 
permission  of  the  statute  for  the  incorporation  of  telegraph  com- 
panies, have  erected  poles  and  strung  their  wires  in  the  streets  of 
the  cities  and  villages  of  the  state.  The  claim  that  under  this 
permissory  grant  they  can  exclude  the  use  of  the  streets  by  elec- 
tric railways,  or  for  other  street  purposes  reqniring  the  use  of  ' 
electricity,  wherever  the  use  of  this  agent  interferes  with  the  use 
of  the  telephone,  although  the  municipality  may  consent  and  the  ^ 
public  interest  will  be  promoted  by  the  other  uses  to  which  the 
streets  are  sought  to  be  subjected,  needs  but  to  be  stated  to  induce  I 
hesitation."  In  the  last-entitled  case,  the  telephone  company 
erected  polos  for  its  wires,  and  perfected  its  system  of  telephone 
communication,  several  years  before  the  railroad  company  substi- 
tutod  electricity  in  place  of  horse-power  for  the  movement  of  its  ] 
cars.  The  authority  given  by  statute  to  a  telephone  company  to 
construct  its  lines  from  point  to  point,  along  and  upon  any  public 
road,  under  the  continuing  prohibition  that  '^  the  same  shall  not 
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incommode  the  pablic  in  the  use  of  Boch  ixmmI,"  would  plainly  in- 
dicate an  intention  on  the  part  of  the  legislature  that  the  company 
shall  exercise  such  franchise,  with  reference  to  the  comfort  and 
convenience  of  the  traveling  public,  and  shall  not,  in  any  manner^ 
abridge  or  impair  the  use,  by  the  public,  of  the  most  approved 
methods  of  travel  and  transportation.  And  a  reasonable  inter* 
pretation  of  the  statute  would  lead  to  the  conclusion  that  to  impair 
the  public  enjoyment  of  an  approved  method  of  conveyance  on 
the  streets  would  be  in  derogation  of  the  statutory  prohibition 
that  the  public  shall  not  be  incommoded  in  the  use  of  the  roads  or 
highways.  The  statutpry  permission  to  the  telegraph  association 
to  construct  its  telephone  lines  along  and  upon  the  highways  was 
not,  therefore,  without  qualification.  But,  whether  the  legislatuie 
had  or  had  not  imposed  the  condition  that  the  public  should  not 
be  incommoded,  the  association,  in  our  judgment,  acquired  its 
privilege  or  promissory  grant,  subject  to  the  duty  of  so  changing 
and  adjusting,  when  necessary,  its  system  of  operating  its  telephone 
lines,  as  not  to  curtail  the  enjoyment  by  the  public  of  the  best 
modes  of  travel  and  transportation  upon  the  streets.  Whether  all 
who  go  on  the  streets  shall  have  the  most  convenient  and  expedi- 
tious passage  and  carriage  of  person  and  goods  has  not  been  made 
dependent  upon  the  manner  in  which  the  defendant  in  error  has 
preferred  to  locate  its  poles,  stretch  its  telephone  wires,  or  form 
the  electric  circuit. 

It  is  in  recognition  and  maintenance  of  the  superior  easement 
of  the  public  in  the  streets  that  city  councils  are  required  to 
'^  cause  the  same  to  be  kept  open  and  in  repair,  and  free  from 
nuisance ; "  that  the  streets  are  graded  and  paved,  and  proper 
regulations  of  police  provided  to  govern  the  actions  of  persons 
using  them ;  that  the  abutting  owner,  though  having  a  peculiar 
interest  and  easement  in  the  adjacent  street,  appendant  to  his  lot, 
has  no  right  to  place  permanent  obstructions  in  the  street,  nor  do 
any  act  on  his  own  land,  outside  the  limits  of  the  street,  that  will 
make  the  way  inconvenient  or  hazardous,  or  less  secure  than  it 
was  left  by  the  municipal  authorities.  Crawford  v.  Delaware,  7 
Ohio  St.  459  ;  Elliott  Roads  &  S.  811;  Mallory  v.  Griffey,  85 
Penn.  St.  275 ;  Milbum  v.  Fowler,  27  Hun,  568 ;  Dill.  Mun. 
Oorp ,  §  1032,  and  cases  there  cited.  In  King  v.  Russell,  6  East, 
427,  the  right  of  the  owner  to  load  and  unload  his  wagons  in  the 
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highway  before  his  warehotue,  was  held  to  be  eotirelj  aabordinate 
to  the  rig^t  of  public  passage,  and  mnst  not  be  exercised  in  sach 
a  manner  as  onreasonablj  to  abridge  or  incommode  the  hitter 
right.  The  court  say  :  ^  The  primary  object  of  the  street  was  for 
the  free  passage  of  the  pnbUc,  and  any  thing  which  impeded  that 
free  passage,  withont  necessity,  was  a  nuisance.  If  the  nature  of 
the  defendant's  business  were  such  as  to  require  the  loading  and 
nnioading  of  so  many  more  of  his  wagons  than  coold  conveniently 
be  contained  within  his  own  private  premises,  he  must  either 
enlarge  his  premises,  or  remove  his  business  to  some  more  con- 
venient spot."  As  against  the  public  easement  in  the  highway,  a 
telephone  company  that  obtains  the  naked  permission  to  locate  its 
poles  and  wires  along  the  streets  should,  we  think,  stand  on  no 
higher  vantage  ground  than  the  owners  of  property  abutting  on 
the  streets,  who  hold  or  acquire  their  property  sabject  to  aU  the 
consequences  which  may  resnlt,  advantageonsly  or  otherwise, 
from  any  pnblic  and  authorized  use  of  the  streets,  in  any  mode 
promotive  of,  and  consistent  with  the  purposes  of,  establishing 
them  as  common  highways. 

This  paramount  easement  or  estate  which  the  public  acquires  in 
the  streets,  carrying  with  it-  a  special  interest  in  the  adoption  of 
the  most  approved  systems  of  modern  street  travel,  cannot  be 
made  subservient  to  the  telegraph  or  telephone  when  admitted  on 
the  highway,  without  the  clearest  expression  of  the  legislative 
will.  In  Hickok  v.  Hine,  23  Ohio  St.  623,  it  was  held  that,  when 
the  legislature  has  power  to  require  one  public  casement  to  yield 
to  another  more  important  —  afortiari  where  the  other  is  inferior^ 
—  the  intention  to  grant  such  power  must  appear  by  express  words, 
or  by  necessary  implication;  and  such  implication  arises  only 
when  requisite  to  the  enjoyment  of  the  powers  expressly  granted, 
and  can  be  extended  no  further  than  such  necessity  requires. 
We  fail  to  discover  any  authority,  either  express  or  implied,  to 
subordinate  the  public  easement  in  the  streets  to  the  privileges 
exercised  thereon  by  the  telegraph  association,  under  the  general 
terms  of  the  statute  permitting  the  erection  of  post,  piers  and 
abutments  necessary  for  its  telephone  wires,  and  especially  when 
coupled  with  the  condition  that  the  same  shall  not  incommode  the 
public  in  the  use  of  the  highway. 

The  demand  made  by  the  telegraph  association  is  not  that  the 
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railway  company  shall  so  modify  its  existing  electrical  apparataa 
as  not  to  interfere  with  the  telephone  service,  bat  shall  forever 
abandon  the  nse  of  an  essential  part  of  its  electro-motive  system,  or 
be  perpetually  enjoined.  In  other  words,  the  association  claims 
the  exclusive  use  of  the  grounded  circuit,  inasmuch  as  the  mech- 
anism of  the  telephone  is  so  complex,  and  the  electric  currents 
employed  so  delicate  and  sensitive,  that  they  cannot  be  used  with- 
out disturbance  from  the  heavier  currents  employed  by  neighbor- 
ing electrical  enterprises  that  operate  with  the  grounded  circuit. 
We  find  no  foundation  for  such  an  exclusive  franchise  or  right. 
When  the  telegraph  association  began  its  operation  under  the  tele- 
phone system,  neither  the  statute  authorizing  it  to  erect  and 
maintain  poles,  ^res  and  other  necessary  fixtures,  nor  the  ordi- 
D&nce  under  which  it  obtained  the  power  to  extend  its  lines  in  the 
streets,  gave  an  exclusive  right  either  to  use  the  earth  for  a  re- 
turn circuit,  or  a  complete  metallic  circuit  formed  by  double  wires. 
The  legislature  did  not  grant  the  right  by  general  enactment,  nor 
was  the  municipal  corporation  empowered  by  the  legislature  to 
give  {he  telegraph  association  the  exclusive  right  to  make  use  of 
its  streets  so  as  to  create  a  monopoly.  In  State  v.  Coke  Co.,  18 
Ohio  St  262,  it  was  held  that  a  municipal  corporation  cannot, 
without  clear  legislative  authority,  grant  an  exclusive  right  to  the 
use  of  the  streets  for  certain  purposes  to  an  individual  or  corpora- 
tion. To  enable  it  to  grant  such  an  exclusive  right  by  ordinance 
in  the  nature  of  a  contract,  the  power  must  be  shown  to  have  been 
expressly  granted,  or  to  be  so  far  necessary  to  the  proper  execu. 
tion  of  the  powers  which  are  expressly  granted  as  to  make  its  ex- 
istence free  from  doubt. 

In  the  year  1838,  Prof.  Steinheil  made  the  important  discovery 
of  the  practicability  of  using  the  earth  as  one-half  or  the  return- 
ing section  of  an  electric  circuit.  Prof.  Morse  claimed  to  have 
made  the  discovery  about  the  same  time,  but  he  failed  to  obtain  a 
patent  therefor.  It  was  the  discovery  of  an  elementary  principle 
of  science,  of  a  truth  in  physics,  of  a  law  in  the  operation  of  the 
forces  of  nature,  and  was  not  bounded  by  the  trammels  of  the 
patent  law.  For  forty  years  before  the  telephone  was  discovered, 
the  use  of  the  earth  as  a  conducting  medium,  in  the  formation  of 
an  electric  circuit,  had  been  the  common  property  of  any  electric 
enterprise.    By   what  grant  or  title,  then,  did  it  become  the 
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eqpecial,  peculiar  and  exdaiiTe  fnmchifle  of  the  tel^nph 
dation }  As  it  did  not  origiiiate  in  l^;iBlative  or  mnnicipal  grant, 
8o  fioch  ezcltunve  fnuiduBa  did  not  spring  from  pricHitj  in  its  ez- 
erdae.  Where  a  right  ia  common  and  nniTenal,  and  capable  of 
being  exerciied  bjr  all  at  the  same  time,  there  is  no  applicability 
of  the  mle  that  he  who  in  its  enjoyment  is  prior  in  point  of  time 
IB  prior  in  right.  He  who  is  first  in  the  field  does  not  thoeby 
gain  a  monopoly  of  nse. 

It  is  contended,  however,  that  the  defendant  in  enor,  by  yir* 
tne  of  its  grants,  acquired,  before  the  nulway  company  had  a 
right  to  nse  electricity  as  a  motive  power,  a  vested  interest  in  the 
telephone  system  as  it  now  operates  it,  with  a  grounded  circmt, 
and  that  not  even  the  legislature  of  the  state  could  take  away 
from  it  or  injure  this  franchise,  on  the  faith  of  which  it  has  ex- 
pended its  capital  and  labor.  Special  privileges  or  immunities 
are  under  the  control  of  the  legislature.  If  granted,  they  may  be 
altered,  revoked  or  repealed  by  the  general  assembly.  Const, 
art.  1,  §  2.  And,  while  corporations  with  valuable  franchises  may 
be  fonued  under  general  laws,  all  such  laws  may,  from  time  to 
time,  be  altered  or  repealed.  Const.,  art.  13,  §  2.  In  view  of 
these  constitutional  provisions,  it  is  deariy  within  the  power  of 
the  general  assembly  to  authorize  one  class  of  corporations  to  use 
in  the  streets  electricity  with  the  grounded  circuit,  as  a  motive 
power,  and  another  class  to  employ  the  same  or  a  similar  agency 
for  the  transmission  of  telegraphic  or  telephonic  messages.  And, 
if  the  proper  exercise  of  the  rights  granted  to  the  one  class,  under 
general  law,  is  irreconcilable,  and  plainly  interferes  with  a  prior 
grant  to  a  corporation  of  the  other  class,  it  may  be  construed  as 
the  intention  of  the  legislature  to  deny  an  exclusive  franchise,  if 
not  to  repeal  the  antecedent  grant. 

In  view  of  the  special  benefit  conferred  by  the  grant  of  corpo- 
]*ate  power,  it  is  evident  that  the  primary  object  or  design  of  the 
state  in  granting  the  franchises  of  telegraph  and  telephone  com- 
panies is,  in  a  large  measure,  to  subserve  the  public  benefit  and 
convenience,  and  not  the  mere  pecuniary  advantage  of  the  owners 
of  the  corporate  property.  The  exercise  of  their  corporate  priv- 
il^es  is  subordinate  to  the  accommodation  of  those  who  travel 
on  the  streets  or  highways  — '^  the  profit  to  the  proprietors  being 
a  mere  mode  of  compensating  them  for  their  outlay  of  capital  in 
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providing  and  keeping  up  the  pablic  easement"  Shaw,  0.  J., 
in  Oom.  v.  Temple,  14  Gray,  69,  77.  ^^  It  i&  in  contemplation  of 
gnch  companies  being  thus  snbseryient  to  the  promotion  of  the 
public  convenience  and  welfare  that  the  legialature  has  granted 
to  them  the  privilege,  among  others,  of  exercising  the  power  of 
eminent  domain,  by  entering  upon  any  land,  and  appropriating  so 
mnch  thereof  as  may  be  deemed  necessary  for  the  erection  and 
maintenance  of  poles,  piers,  abutments,  wires  and  other  necessaiy 
fixtures. 

Having  received  their  corporate  franchises  from  the  state,  they 
hold  them  in  implied  trust  for  the  benefit  of  the  community  at 
large,  and  subject  to  the  constitutional  grant  of  l^slative  power 
to  control  the  exercise  of  those  franchises,  in  the  future,  as  the 
public  good  may  require.  A  franchise,  if  granted  by  the  state 
with  a  reservation  of  a  right  of  appeal,  must  be  regarded  as  a 
mero  pHvilege  while  it  is  suffered  to  continue,  and  the  legislature 
may  take  it  away  at  any  time,  and  the  grantees  must  rely  for  the 
perpetuity  and  integrity  of  the  franchise  granted  to  them,  solely 
upon  the  faith  of  the  sovereign  grantor.  Pratt  v.  Brown,  3  Wis. 
603 ;  Cooley  Const.  Lim.  (6th  ed.)  472.  But,  in  the  absence  of 
such  a  reservation,  its  force  and  effect  may  be  attained  through 
the  constitutional  power  vested  in  the  general  assembly  to  alter 
or  repeal,  from  time  to  time,  aU  general  laws  under  which  corpo- 
rations are  formed,  and  to  alter,  revoke  or  repeal  all  special  priv 
ileges  or  immunities  that  may  have  been  granted.  In  illustration 
of  what  we  have  said,  is  the  case  of  Lake  Shore  &  M.  S.  By.  Co. 
V.  Cincinnati,  8.  &  C.  Ry.  Co.,  30  Ohio  St.  604.  In  that  case 
the  Lake  Shore  and  Michigan  Southern  Bail^ay  Company  insti- 
tnted  proceedings  to  appropriate,  for  the  construction  of  its  rail- 
road, the  right  and  privilege  of  crossing  with  its  track  and  way 
the  track  and  way  of  the  Cincinnati,  Sandusky  and  Cleveland 
Bail  road  Company.  It  was  the  decision  of  the  court,  as  set  forth 
in  the  syllabus,  that  every  railroad  corporation  in  this  state  ac- 
cepts its  charter  and  franchises,  and  owns  and  uses  its  tracks,  sub- 
ject to  the  power  of  the  state  to  authorize  the  constrnction  of 
other  railroads  across  its  tracks  whenever  the  public  welfare  may 
require.  Neither  the  priority  of  one  charter  over  the  other,  nor 
the  prior  location  or  construction  of  a  railroad  thereunder,  affects 
this  right 
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Under  the  oonstitation  and  laws  of  this  state,  the  right  of  ooe 
nulroad  corporation  to  croae  the  tfMsk  of  anoth^,  in  oonstmoting 
and  operating  its  road,  is  derived  by  grant  of  the  franchise  so  to 
do  from  the  state,  and  not  by  pnrdiase  or  appropriation  from  the 
road  first  located  and  constmcted.  The  htter  has  no  vested  ex- 
clusive right  to  snch  crossing  for  its  ase  against  the  right  of  the 
public  to  a  crossing.  The  court  further  held  that  the  railroad 
company  across  whose  track  a  right  of  way  was  condemned  could 
not  recover  for  an  injury  to  its  franchise  as  a  railroad ;  and  that 
detention  of  trains,  loss  of  future  bnsineBS,  or  additional  expenses 
incident  to  the  future  exercise  of  its  corporate  powers,  could  not 
be  taken  into  the  account  in  estimating  consequential  damages. 

It  is  contended,  however,  in  behalf  of  the  defendant  in  error, 
that  conceding  their  railway  company  and  the  tel^raph  associa- 
tion to  be  upon  an  equal  footing  on  the  streets  and  highways  in 
the  enjoyment  of  their  respective  franchises,  the  company  is 
bound  to  conform  to  the  rule,  sie  utere  ttio  tit  altenum  nan  Icadas 
In  the  view  which  we  take  of  the  relation  to  each  other  of  the 
parties  to  the  action,  we  deem  it  unnecessaiy  to  inquire  whether 
there  has  been  a  want  of  conformity  and  to  what  extent,  if  any^ 
on  the  part  of  the  railway  company,  to  the  requirements  of  the 
legal  maxim.  Kor  do  we  think  it  necessary  to  determine  how  far 
an  incorporated  company  making  a  lawful  and  careful  use  of  its 
own  property,  or  of  a  franchise  granted  to  it  by  the  proper 
municipal  authorities,  may  be  held  liable  for  damages  incidentally 
caused  to  another.  From  the  undisputed  facts  in  the  case,  as  dis- 
closed in  the  record  and  printed  arguments  of  counsel,  it  is  evi- 
dent, as  we  have  already  seen,  that  the  railway  company  acquired 
from  the  state  and  from  the  city  of  Cincinnati,  authority  to  erect 
and  maintain  poles  and  wires  in  the  streets  or  highways,  and  to 
use  electricity  as  a  motive  power  for  its  cars.  Clothed  with  such 
authority,  we  have,  upon  weighing  the  allegations  in  the  original 
petition,  and  applying  to  them  the  well-settled  principles  govern- 
ing the  legal  rights  of  the  public  in  the  highways,  reached  the 
conclusion  that  the  facts  set  forth  in  the-petition  are  not  sufficient 
to  constitute  a  cause  of  action.  We  are  of  the  opinion  that  there 
has  been  no  invasion  of  the  rights  of  the  telegraph  association  by 
the  plaintiff  in  error,  and  that  the  telegraph  association  is  not  en- 
titled to  the  relief  prayed  for  in  its  petition.  The  judgment^  there- 
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fore,  of  the  saperior  court  at  general  and  special  term  must  be  re- 
versed, and  the  petition  dismissed.    Judgment  accordingly.* 

Btootiio  polM  and  wins  in  itreeto. —  On  the  use  of  Btreets  for  electric  poles 
and  wires,  whether  for  lighting,  the  transmiflsion  of  inteUigenoe  or  for  railway 
purposes,  see  the  following  cases  in  these  reports :  Newport  ▼.  Newport  Light 
Co.,  1  Am.  R.  R.  &  Corp.  Rep.  897;  Taggart  ▼.  Newport  Street  Rj.  Co.,  2  Am. 
R.  R.  &  Corp.  Rep.  44;  Western  Union  Tel.  Co.  v.  Williams,  2  Am.  R.  R.  & 
Corp.  Rep.  258;  Potter  ▼.  Saginaw  Union  Street  Bj.  Co.,  3  Am.  R.  R.  &  Corp. 
Rep.  444. 


Holmes  &  Grioos  MANUFAomaEciNG  Go.  v.  Holmes  &  Wessell 

Metal  Co.  et  al. 

(Court  of  Appeals  of  New  York,  Second  DiTlslon,  June  8, 1801.) 
1.  COBFORATIONB.     POWERS.     SaLB  OF  ENTERS  PROFBRTT    FOR    STOCK  m 

ANOTHER  CORPORATION.  A  private  corporation  may,  with  the  consent  of  all 
its  stockholders,  sell  all  its  property  to  another  corporation,  and  take  stock  of 
the  latter  company  in  payment  therefor. 

2.  Estoppel  of  purchaser  from  corporation  to  dent  its  titlb.  One 
who  has  bought  property  from  a  corporation  cannot,  when  sued  for  the  price, 
set  up  in  defense  that  the  corporation  had  no  power  to  buy  and  seU  the  prop- 
erty, 

8.  Sale  of  stock.  Tender.  Practice.  Where  a  note  is  given  in  pay. 
ment  for  stock  to  be  delivered  to  a  third  person,  Ikilure  to  tender  the  stock  is 
no  bar  to  an  action  on  the  note. 

A  PP£ AL  from  surrogate  coort,  general  term,  first  department. 

Adam  O.  EUia  for  appellants.  Sidney  S.  Harris  for  respond- 
ent. 

Haioht,  J.  This  action  was  brought  to  recover  the  amount  of 
a  promissory  note  bearing  date  December  1,  1884,  executed  by 
the  defendant  the  Holmes  <&  Wessell  Metal  Company,  and  in- 
dorsed by  the  defendants  Morse  and  Shonnard.  The  defenses 
were  viira  vires,  no  consideration,  and  a  non-tender  of  certain 
stock  for  the  purchase-price  of  which  the  note  was  given.  The 
plaintiff  is  a  manufacturing  corporation  organized  under  the  gen- 
eral act  of  1848  for  the  purpose  of  manufacturing  sheet  and  rolled 
brass  wire  tubing  and  other  articles  composed  wholly  or  in  part 

•Reported 27 N.  E.  Rep*r,  890. 
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of  metal,  in  the  city  of  Heir  Totk.  lis  prandent  wis  Chsries 
K  L.  Holmes,  snd  its  seeraUiy  sod  lifsiinf  wis  George  C.  Ed- 
wards. On  the  18th  dsj  of  Joly,  1881,  Hohnes  snd  Edwards 
entered  into  an  sgreement  with  the  defendants  Shonnaid,  Mone^ 
and  one  Charles  Weasdl  tooiganize  a  new  compsnj  for  the  man- 
ufactoie  of  brasi^  nidreline  sllojs,  snd  other  eomposite  metalS| 
nnder  the  eorporate  name  of  the^  Holmes  ft  Weasell  Metal  Conn 
psny;^  the  capital  stock  of  sadi  company  to  be  $100,000,  the 
whole  amount  to  be  issaed  and  paid  up  in  cash,  three-foarths  thereof 
to  be  sabecribed  and  paid  by  Holmes  and  Edwards,  and  the  re- 
maining one-fourth  by  the  other  parties  to  the  agreement.  The 
agreement,  in  its  presmble,  redtes^hat  Holmes  and  Edwards  pro- 
pose to  transfer  the  rolling-miU  belonging  to  the  plaintiff,  includ* 
ing  all  the  machinery,  tools  and  appliances  connected  therewith, 
together  with  the  lease  of  the  premises  occupied  by  the  plaintiff, 
for  the  sum  of  $50,000.  Subsequently,  and  at  an  annual  meeting 
of  the  plaintiff's  stockholders  held  on  the  20th  day  of  July,  1881, 
the  president  and  secretary  were  instructed  to  sell  to  the  Holmes 
ft  Weasell  Metal  Company  the  entire  machinery  and  plant  owned 
by  the  plaintiff,  for  the  sum  of  $50,000 ;  and  also  authorized  them  to 
sell  to  the  same  company  all  the  material  manufactured,  unmanufac- 
tured and  in  process  of  manufacture,  owned  by  the  plaintiff,  and  to 
also  subscribe  for  three  thousand  shares  of  the  capital  stock  of  the 
company,  and  to  pay  for  the  same  out  of  the  proceeds  of  the  sale 
of  the  mill  and  materials.  It  further  appears  that  the  Holmes  & 
Wessell  Metal  Company  was  incorporated  on  the  15th  day  of 
July,  1881,  and  that  Charles  E.  L,  Holmes  subscribed  for  two 
thousand  shares,  and  George  C.  Edwards  one  thousand  shares,  of 
the  capital  stock.  Thereafter,  and  on  the  23d  day  of  July,  1881, 
tlie  new  company,  at  a  meeting  of  its  stockholders,  authorized  the 
purchase  from  the  plaintiff  of  its  plant  and  machinery,  and  to  pay 
therefor  the  sam  of  $50,000,  and  for  the  entire  stock  of  materials, 
manufactured  and  unmanufactured,  owned  by  the  plaintiff  the 
sum  of  $31,333.96 ;  and,  on  the  1st  day  of  September  thereafter 
snch  sale  was  completed  by  the  transfer  of  the  plaintiff  company 
to  the  defendant  company  of  its  entire  plant,  machinery,  etc.; 
and,  in  payment  therefor,  the  defendant  company  issued  to  George 
C.  Edwards,  trustee,  the  stock  subscribed  for  by  Holmes  and  Ed- 
wards, amounting  to  $75,000,  and  the  balance,  $6,333.96  was  paid 
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ill  cash.  After  auch  transfer*  the  plaintiff  discontinued  its  busi- 
ness. On  the  1st  day  of  December,  1884,  the  plaintiff  entered 
into  a  contract  with  the  defendants  Morse,  Shonnard,  and  one 
Oharles  Wessell,  in  which  the  plaintiff  agreed  to  sell  to  the  other 
parties  thereto  one  thousand  four  hundred  and  forty  shares  of  the 
stock  of  the  defendant  company,  standing  in  the  name  of  Ed- 
wards, as  trustee,  for  the  sum  of  $30,000,  payable,  $5,000  in  cash, 
and  the  balance  by  certain  promissory  notes,  of  which  the  note  in 
suit  is  one.  The  agreement  further  provided  that  the  stock 
should  remain  in  the  name  of  Edwards  or  some  other  officer  of 
the  plaintifE,  as  trustee,  that  it  might  be  Toted  upon  by  him  until 
delivered,  as  specifically  provided  in  the  contract. 

It  is  doubtless  true  that  a  corporation  cannot  purchase  or  deal 
in  stocks  of  other  corporations,  unless  expressly  authorizecl  by  law 
so  to  do.  Talmage  v.  Pell,  7  N.  Y.  828 ;  Berry  v.  Yates,  24 
Barb.  200 ;  Milbank  v.  Baihroad  C!o.,  64  How.  Pr.  20 ;  Mechanics', 
etc,  Mut.  Sav.  Bank  Bid.  Assn.  v.  Meriden  Agency  Co.,  24 
Conn.  159 ;  Central  R  Co.  v.  Pennsylvania  R.  Co.,  31 N.  J.  £q. 
476 ;  Hazlehurst  v.  Railroad  Co.,  48  6a.  67  ;  Valley  R.  Co.  v. 
Lake  Erie  Iron  Co.  (Ohio),  18  N.  E.  Rep'r,  486 ;  People  v.  Trust 
Co.,  180  111.  268,  284 ;  22  N.  E.  Rep'r,  798 ;  Franklin  Co.  v. 
Lewiston  Institution,  68  Me.  43;  Hill  v.  Nisbet,  100  Ind.  341, 
849.  It  is  equally  true,  however,  that  it  may  do  whatever  may 
be  necessary  in  the  exercise  of  its  corporate  franchises.  The  sell- 
ing of  property  and  collection  of  debts  is  among  the  powers  given ; 
and  hence  it  may  take  title  to  all  kinds  of  property,  even  the  stock 
of  another  company,  in  the  payment  of  a  debt.  Talmage  v.  Pell, 
supra,  and  cases  above  cited.  The  statute  under  which  the  plain- 
tiff was  incorporated  provides  that  <^  it  shall  not  be  lawful  for  such 
company  to  use  any  of  their  funds  in  the  purchase  of  any  stock  in 
any  other  corporation."  Laws  1848,  chap.  40,  §  8.  The  funds 
here  spoken  of  evidently  mean  the  money  of  the  company,  and 
the  statute  was  not  intended  to  limit  the  powers  of  the  corpora- 
tion beyond  that  already  indicated.  The  plaintiff  was  a  private 
manufacturing  corporation.  It  exercises  no  powers  of  a  public 
nature,  and  has  attempted  no  combination  by  which  the  public 
may  in  any  manner  be  prejudiced.  There  are,  consequently,  no 
questions  affecting  public  policy  to  be  considered. .  The  purpose 
of  the  company  is  expressed  in  a  preamble  to  the  resolutions 
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adopted  aathorizing  the  eale  of  its  plant  and  stock  of  materials  on 
hand  to  the  defendant  eompanj.  It  was,  in  short,  to  increase  the 
bnsinesB  of  the  stockholders  bj  adding  to  the  mannfactnie  of  brass 
that  of  German  silver  and  nickel  allojs.  The  scheme  adopted 
was  the  organization  of  a  new  corporation,  bringing  in  some  other 
persons  with  additional  capital.  The  stock  in  the  new  company 
was  subscribed  for  by  Holmes  and  Edwards  individually,  and  the 
stock  when  finally  issned  was  issned  to  Edwards.  It  is  true,  he 
takes  it  as  trustee,  and  holds  it  as  such  for  the  plaintiff ;  but  this 
we  do  not  r^ard  as  necessarily  ultra  vires.  The  plaintiff  had  the 
right,  with  the  consent  of  its  stockholders,  to  sell  its  plant  and  re- 
tire from  business ;  and  it  appears  from  the  evidence  in  this  esse 
that  the  consent  of  all  the  stockholders  was  given  to  the  sale  that 
was  made.  In  Kent  v.  Minuig  Co.,  78  N.  Y.  159,  186,  Folger, 
J.,  in  delivering  the  opinion  of  the  court,  says  that  '^a  corpora- 
tion may  do  acts  which  affect  the  public  to  its  harm,  inasmuch  as 
they  are  per  ee  illegal  or  are  malum  prohibitum.  Then  no  assent 
of  stockholders  can  validate  them.  It  may  do  acts  not  thus  ill^al, 
though  there  is  want  of  power  to  do  them,  which  affect  only  the 
interests  of  the  stockholders.  They  may  be  made  good  by  the 
assent  of  the  stockholders,  so  that  strangers  to  the  stockholders, 
dealing  in  good  faith  with  the  corporation,  will  be  protected  in 
reliance  upon  those  acts."  In  the  case  of  Treadwell  v.  Manufao- 
turing  Co.,  7  Gray,  393,  405,  it  was  held  that  the  directors  of  a 
mann&cturing  corporation  may  sell  the  whole  property  of  the  cor- 
poration to  a  new  corporation,  taking  payment  in  shares  of  stock 
of  the  new  company,  to  be  distributed  among  the  stockholders  of 
the  old  company. 

In  Howe  v.  Carpet  Co.,  16  Gray,  493,  it  was  held  that  one 
manufacturing  corporation  may  take  the  shares  of  another  in  pay- 
ment of  a  debt.  Chapman,  J.,  in  delivering  the  opinion  of  the 
court,  in  commenting  upon  the  case  of  Treadwell  v.  Manufacturing 
Co.,  supra,  sajs  that  ^^  while  corporations  qiuisi  public  may  be 
restrained  and  directed  in  the  management  of  their  affairs,  yet 
corporations  established  for  trading  and  manufacturing  purposes 
may  wind  up  their  affairs  whenever  they  think  proper  to  do  so, 
and  in  the  manner  adopted  in  that  case.  The  legality  of  the 
transaction  could  not  have  depended  on  the  intention  of  the  cor- 
poration to  wind  up  its  affairs  immediately.     If  it  had  taken  the 
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stock  in  the  pajment  for  goods,  or  of  the  sale  of  a  building  or 
land,  or  water-power,  which  it  did  not  want  or  desire  to  sell,  while 
it  still  carried  on  its  business,  the  act  must  have  been  eijually 
legal."  In  Hodges  v.  Screw  Co.,  1  B.  I.  312-347,  facts  are 
presented  which,  in  many  respects,  are  similar  to  those  under  con- 
sideration. Greene,  C.  J.,  says :  "  Nor  have  we  any  doubt  that 
the  screw  company  might  have  rightfully  taken  this  stock  in  the 
iron  company  in  payment  for  their  rolling-mill,  if  it  had  been 
taken  with  a  view  to  sell  again,  and  not  permanently  hold  it. 
Again,  it  is  to  be  observed,  the  directors  were  not  investing  the 
funds  of  the  screw  company  in  the  stock  of  the  iron  company. 
They  had  on  hand  an  unsalable  rolling-mill,  and  they  owed  a  heavy 
debt  for  it,  and  one  great  object  in  taking  the  stock  in  the  iron 
company  was  to  realize  for  the  rolling-mill,  and  in  part  pay  thereby 
the  debt."  State  v.  Canal  Co.,  40  Kans.  96 ;  16  Pac.  Rep'r,  349 ; 
Leathers  v.  Janney,  41  La.  Ann.  1120 ;  6  South.  Bep'r,  884 ; 
Hibemia  Ins.  Co.  v.  St.  Louis  &  N.  O.  Trans.  Co.,  13  Fed.  Rep'r, 
616;  Taylor  V.  Mining  Co.,  79  Cal.  285;  21  Pac.  Rep'r,  753; 
Ditch  Co.  V.  Zellerbach,  37  Cal.  543 ;  State  v.  Butler,  86  Tenn. 
614;  8  S.  W.  Rep'r,  586  ;  Mor.  Pri..Corp.,  §  212.  The  plaintiflE 
has  sold  its  rolling-mill,  machinery,  etc.,  to  the  defendant.  It  has 
taken  stock  in  the  latter  company  in  payment  therefor.  Inasmuch 
as  this  was  done  with  the  consent  of  all  the  stockholders,  it  being 
the  act  of  a  private  corporation,  not  in  any  manner  harming  the 
public,  we  see  no  reason  for  condemning  its  title  to  the  stock  so 
obtained.  Palmer  v.  Cemetery,  122  N.  T.  429-435 ;  25  N.  E. 
Rep'r,  983. 

But,  assuming  the  transaction  to  have  been  tUira  viresj  the 
defenses  interposed  would  still  be  unavailable.  The  plaintiff  has 
the  stock,  and  has  paid  for  it.  It  cannot  be  recovered  back  by 
the  defendant,  for  the  transaction  is  completed  and  closed.  While 
the  contract  remained  executory,  if  it  was  unauthorized,  a  stock- 
holder or  person  interested  might  have  interfered  by  injunction, 
and  prevented  the  transfer  of  the  property  of  the  plaintiff  to  the 
defenc^ant.  But,  the  contract  having  become  executed,  the  title 
of  the  stock  now  vests  in  the  plaintiff,  and  it  has  the  power  to  sell 
and  dispose  of  the  same.  Sistare  v.  Best,  88  N.  Y.  527-533 ; 
Milbank  v.  Railroad  Co.,  supra.  The  contract  under  which  the 
note  in  suit  was  given  was  made  in  December,  1884,  nearly  four 
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years  after  the  plaintiff  became  the  owner  of  the  stock.  No  daim 
is  made  that  that  contract  is  for  any  reason  illegal  or  void.  Na- 
merons  cases  are  found  in  which  the  courts  have  refused  to  exe- 
cute contracts  that  were  tMra  mresy  but  this  action  is  not  based  upon 
such  a  coDtract.  The  courts  will  not  permit  the  plea  of  ^Uira 
vires  to  prevail,  whether  interposed  iot  or  against  a  corporation, 
where  it  would  not  advance  justice,  but  would  accompli!^  a  legal 
wrong.  Raft  Oo.  v.  Roach,  97  N.  T.  878-381 ;  Arms  Co.  v. 
Barlow,  63  N.  Y.  62.  To  hold  that  the  plaintiff  could  not  dis- 
pose of  the  stock  would  deprive  it  of  the  consideration  received 
for  the  transfer  of  its  rolling-mill  and  material,  thus  accomplish- 
ing a  wrong,  and  not  advancing  justice.  Our  conclusions  are  that 
it  had  title  to  the  stock,  and  that,  consequently,  there  was  a  vain- 
able  consideration  for  the  note  in  suit.  The  question  raised  in 
reference  to  the  non-tender  of  the  stock  was  properly  disposed  of 
by  the  general  term.  The  judgment  should  be  affirmed,  with 
costs. 
All  concur.* 

Oorporationfl — sale  of  aiMts  for  stook  in  anothor  oorporatioiu — On  this 
■abject,  see  genenllj,  Mason  v.  Pewablc  Min.  Ck>.,  1  Am.  B.  B.  &  Corp.  Rep. 
227,  and  note;  Baltman,  etc.,  R  Go.  v.  Cannon,  8  Am.  R.  R.  &  Corp.  Rep.  202; 
Small  y.  Minneapolis  Electro-Matrix  Co.,  ante,  p.  81;  Central  Trans.  Co.  ▼. 
Pullman's  Palace-Car  Co.,  ante,  p.  172. 


National  Docks  &  N.  J.  J.  C.  Rt.  Co.  v.  State  (TJottbd  N.  J. 
Bailboad  &  Oakal  Oo.  st  al.,  PsosBOirroBs). 

(Court  of  Brrors  and  Appeals  of  New  Jecsey,  March  4,  l^L) 

1.  BmNsirr  domain.  Railboad  crossings.  One  raUroad  company  may 
condemn  the  right  to  cross  the  lands  of  another  company  of  the  same  char* 
acter,  although  those  lands  be  necessary  for  the  railroad  purposes  of  the  latter 
company. 

2.  SPBCIFTINa   MANNER  OF  OBOSSINQ   IN   PBTITIOIf.      EFFECT.       The   COn* 

demning  company  may,  by  its  petition  in  condemnation  proceedings,  designate 
a  lawful  manner  in  which  it  will  cross  the  lands  of  the  other  company,  and 
make  compensation  for  that  single  manner  of  crossing,  in  which  case  it  can 
thereafter  cross  only  in  accordance  with  the  plan  thus  designated. 

3.  When  such  petition  prescribes  the  manner  of  crossing,  the  legality  of  the 

*  Reported  In  37  N.  U.  Rep*r,  831. 
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plan  and  manner  of  croBsing  proposed  may  be  reviewed  In  the  sapreme  coaxi 
upon  eerHoTori, 

4.  Whbrb  MAifNSB  OF  CBOBsmo  NOT  SPBCIFIBD.  Damaqes.  Where  the 
condemning  company  fails  to  define  in  its  petition  how  it  will  cross,  and  Seeks 
to  c(mdemn.the  privilege  of  crossing  generally,  the  damages  are  to  be  assessed, 
not  only  for  any  manner  of  crossing  at  present  lawful  and  necessary,  but  also 
for  lawful  changes  in  the  manner  of  crossing  in  the  future. 

5.  Rights  acquired  bt  condehnino  comfant.  In  such  a  condemnatiour 
all  that  is  acquired  is  the  privilege  or  easement  of  crossing.  The  place  oi 
crossing  is  to  be  and  remain  in  the  common  use  of  both  companies  for  the  ex* 
ercise  of  their  respective  franchises. 

6.  Remedy  in  case  of  conflict  as  to  ubb  of  crossing.  If  the  use  of  such 
easement,  whether  it  be  acquired  under  proceedings  to  condemn  a  crossing  in 
a  -specified  manner  or  under  proceedings  to  condemn  a  crossing  generally,  a 
confiict  should  at  any  time  arise  between  the  companies  entitled,  the  interpo^ 
sition  of  equity  may  be  invoked  to  secure  to  each  company  the  enjoyment  of 
its  privilege  in  a  Just  and  lawful  manner. 

7.  Petition.  Description  of  lands  sought  to  be  taken.  The  descrip- 
tion in  the  petition  considered  and  held  to  be  sufficient  by  a  majority  of  the 
court. 

8.  Right  to  condemn  for  a  railroad  less  than  one  mile  in  length 
OR  FOR  A  connecting  ROAD.  Under  the  act  to  authorize  the  formation  of  rail- 
road  corporations  and  regulate  the  same,  approved  April  2, 1878  (Revision  925), 
and  its  supplements,  a  railroad  less  than  a  mile  in  length  may  be  built,  and  an 
independent  company  may  be  organized  to  build  a  railroad  which  will  ooniieot 
two  existing 
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Oilbert  Collins  and  John  JS.  Emery  for  plaintiff  in  error. 
James  B.  Vredenburgh  and  Joseph  D.  Bedle  for  defendants  in 
error. 

MoGiLL,  Oh.  Theplaintiff  in  error  was  organized  in  pnrsnance 
of  the  provisions  of  the  act  to  "  authorize  the  formation  of  rail- 
road corporations  and  regulate  the  same,^'  approved  April  2,  1873 
(Revision,  925),  and  its  supplements,  known  as  the  '^  Gheneral  Rail- 
road Law,"  for  the  purpose  of  building  a  railroad  about  two  thou- 
sand six  hundred  feet  long,  within  the  corporate  limits  of  Jersey 
City.  On  the  10th  of  December,  1888,  it  filed  a  survey  of  the 
route  and  location  of  its  proposed  road.  That  survey  provides 
that  it  is  to  commence  at  a  point  in  the  route  of  the  National 
Docks  railroad  south  of  Montgomery  street,  and  run  northerly 
iseveral  courses  about  one  thousand  five  hundred  feet,  to  the  lands 
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of  the  defendantay  and  then  for  more  than  one  thousand  feet, 
through  the  defendants'  hwds,  to  a  point  in  the  ronte  of  the  Kew 
Jersey  Junction  Railroad  Company^  thus  forming  a  direct  conneo- 
tion  between  the  routes  of  the  National  Docks  and  New  Jersey 
Junction  Raibx^ads.  The  land  of  the  defendants  first  traversed 
by  this  route  is  an  embankment,  immediately  adjoining,  running 
parallel  with,  and  elevated  about  twenty-three  feet  above  Railroad 
avenue,  one  of  the  public  streets  of  Jersey  City.  Upon  this  em- 
bankment, for  many  years,  the  main  line  of  the  defendants'  rail- 
road was  constructed  and  operated,  but  that  line  now  being  shifted 
to  the  north  the  embankment  is  occupied  by  a  side  track.  Im- 
mediately north  of  this  embankment,  for  two  or  three  hundred 
feet,  is  ground  raised  to  the  grade  of  the  old  embankment  by  fill- 
ing up  a  hollow,  which  the  defendants  propose  to  use,  in  connec- 
tion with  their  old  main  line  embankment,  as  a  car-yard,  made 
necessary  by  the  elevation  of  their  tracks  through  Jersey  City* 
North  of  this  land  is  an  embankment  upon  which  the  defendants^ 
new  main  line  is  constructed,  and  then  some  partially  filled,  but 
unused  meadow.  The  terminus  of  the  route  is  at  or  near  the 
point  where  the  New  Jersey  Junction  railroad  crosses  the  defend- 
ants' right  of  way  from  their  main  line  to  their  freight  depots  in 
Harsimus  Cove,  over  which,  upon  an  elevated  iron  trestle  or  bridge 
its  freight  tracks  are  laid.  When  the  New  Jersey  Junction  railroad 
as  it  is  at  present  constructed,  emerges  from  under  the  defend- 
ants' freight  line,  it  curves  to  the  east,  and  ascends  to  the  defend- 
ants' main  line,  making  a  connection  with  it,  although  its  filed 
ronte  shows  that  it  was  contemplated  that  the  main  line  should 
not  curve  to  the  east,  bat  continue  in  a  southerly  direction.  This 
curved  extension  to  the  connection  with  the  defendants'  road  is 
in  the  location  of  branch  No.  7,  represented  upon  the  filed  route 
of  the  New  Jersey  Junction  railroad,  and  although,  as  con- 
structed, it  appears  to  be  a  continuation  of  the  main  line,  it  is 
called  ^'  Branch  Railroad  No.  7."  At  a  point  nearly  opposite  the 
commencement  of  this  curve,  or  the  place  of  departure  of  brandi 
No.  7  from  the  main  line  of  the  Junction  railroad,  the  defend- 
ants have  cut  through  the  embankment  upon  which  their  new 
main  line  is  constructed,  walled  the  cut,  and  carried  their  main 
line  over  it  upon  a  bridge.  Through  this  cut,  under  the  bridge, 
they  have  laid  two  tracks.    It  is  in  evidence  that  their  purpose  in 
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making  this  cut  was  to  provide  an  under-grade  connection  throngli 
their  land  with  the  National  Docks  raikoad,  but  that  such  inten- 
tion has  been  abandoned.  The  plaintiff  now  proposes  to  utOize 
this  cut  for  its  road,  and  to  continue  it,  with  suitable  walls, 
southerly,  through  the  defendants'  proposed  car-jard,  to  Bailroad 
avenue.  As  the  plaintiffs  road  must  cross  that  avenue  above  or 
below  the  street's  grade  (Bevision,  p.  930,  §  14),  and  it  appears  to 
be  impracticable  for  it  to  cross  below  the  grade,  it  will  be  neces- 
sary for  it,  after  it  passes  the  defendants'  main  line,  to  gradually 
raise  the  bottom  of  its  cut  through  the  defendants'  land,  so  that 
at  Railroad  avenue  it  may  be  the  requisite  distance  above  the 
surface  of  that  street.  In  that  event,  to  enable  the  defendants  to 
use  their  land  between  their  main  lino  and  Kailroad  avenue  for 
a  car-yard,  on  both  sides  of  this  cut  the  grade  must  be  gradually 
raised  from  the  new  main  line  southerly.  The  maximum  of  the 
change  thus  required  will  be  at  the  embankment  upon  which  the 
old  main  line  was  constructed,  eight  feet  and  a  half  above  the 
present  grade  at  that  point,  and  three  feet  and  ten  inches  above 
the  grade  of  the  defendants'  new  main  line. 

By  this  petition  for  the  appointment  of  commissioners  to  assess 
the  compensation  and  damages  to  be  paid  to  the  defendants  for 
for  the  proposed  crossing,  the  plaintiff  has  specified  the  manner  in 
which  it  intends  to  cross  that  part  of  the  defendants'  lands  which 
appears  to  be  necessary  for  railroad  purposes.  The  cut,  together 
with  that  now  existing  under  the  defendants'  main  line,  is  to  be 
five  hundred  and  twenty-four  feet  long,  walled  on  both  sides  with 
walls  constructed  of  stone  resting  on  solid  foundation,  twelve  feet 
in  width  at  the  bottom  and  five  feet  in  width  at  the  top,  with  a 
batter  on  the  inner  face  of  half  an  inch  to  a  foot.  The  inner  faces 
of  the  wall  are  to  be  thirty  feet  apart,  at  the  level  of  the  rails  in 
the  proposed  road.  These  walls  are  to  unite  with  and  continue  the 
walls  which  support  the  defendants'  main  line  over  the  cut  now 
existing  under  that  line,  and  to  gradually  rise,  upon  a  grade  of 
eighty-two  hundredths  of  a  foot  to  each  one  hundred  feet,  until, 
at  Railroad  avenue,  they  shall  be  thirty- one  feet  above  the  crown 
of  the  road-bed  of  that  highway.  The  walls  aro  to  be  competent 
to  support  half  through  girder  railroad  bridges  at  every  point, 
and  the  defendants  are  to  have  the  right  to  use  the  walls  to  sup- 
port sqph  bridges,  and  for  all  other  purposes  which  will  not  in- 
terfere with  the  proper  use  of  the  plaintiff's  proposed  railroad. 
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At  this  point  in  the  statement  of  facts  two  inqoiries  are  pre- 
sented :  First,  whether  in  acquiring  the  crossing  over  an  existing 
railroad  a  condemning  company  may,  by  its  petition,  designate 
the  manner  of  crossing  and  make  compensation  for  snch  crossing 
only,  or  whether  it  most  condemn  the  right  to  cross  generally, 
snbject  to  snch  restrictions  and  requirements  in  the  use  of  the 
right  it  may  acquire  as  the  court  of  chancery  may  reasonably  pre- 
scribe, making  compensation  predicated  upon  anticipated  and 
possible  regulation ;  and,  second,  whether  a  crossing  which  inter- 
feres with  the  present  use,  or  intended  nse,  of  railroad  lands  for 
railroad  purposes,  is  lawful.  The  right  of  one  railroad  to  cross 
another  which  is  intersected  by  its  rout&  is  so  plainly  essential  to 
its  construction  for  any  considerable  distance  that  it  has  become 
indisputably  established  by  implication  from  mere  authority  to 
build  a  railroad  between  given  points  (Morris,  etc.,  R.  Co.  v. 
Central  R,  Co.,  31  N.  J.  Law,  205  ;  National  Ry.  Co.  v.  Easton, 
etc.,  R.  Co.,  36  N.  J.  Law,  182 ;  New  Jersey,  etc.,  R.  Co.  v.  Com- 
missioners, 39  N.  J.  Law,  28 ;  Railroad  Co.  v.  Drummond,  46  N.  J. 
Law,  644),  and  the  general  railroad  law  recognizes  this  right  in  rail- 
roads incorporated  under  it  in  terms  so  unambiguous  as  to  be 
tantamount  to  express  authority.  Revision,  p.  934,  §  36 ;  State 
V.  Tunnel  Co.,  88  N.  J.  Law,  648.  The  right,  however,  is  by  im- 
plication from  necessity,  and  its  exercise  must,  therefore,  be  limited 
by  the  necessity  of  the  condemning  road.  In  the  condemnation 
of  a  crossing  over  the  lands  of  another  railroad  which  are  neces- 
sary for  railroad  purposes,  all  that  is  acquired  is  a  right  of  \fay. 
After  such  condemnation,  the  place  of  crossing  remains  in  the 
common  use  of  both  railroads  for  the  exercise  of  their  respective 
franchises. 

The  manner  of  crossing  is  not  to  be  destructive  of  the  ability 
of  the  road  crossed  to  fully,  fairly  and  freely  exercise  its  fran- 
chises. National  Ry.  Co.  v.  Easton,  etc.,  R.  Co.,  36  N.  J.  Law, 
181 ;  New  Jersey,  etc.,  R.  Co.  v.  Commissioners,  39  N.  J.  Law, 
28 ;  Lehigh  Valley  R.  Co.  v.  Dover,  etc.,  R.  Co.,  43  N.  J.  Law, 
528  ;  Railroad  Co.  v.  Drummond,  46  N.  J.  Law,  644.  It  is  not 
perceived  that  there  can  be  tenable  or  sufficient  objection  to  the 
designation  of  the  manner  of  crossing  in  the  petition  in  condem- 
nation proceedings.  It  is  within  the  power  of  one  railroad  to  de- 
termine by  the  location  of  its  route  where  it  will  cross  another 
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(National  Docks  R.  Co.  v.  Central  R  Co.,  32  N.  J.  Eq.  765) ; 
and  it  is  impossible  to  perceive  a  sufficient  reason  why  it  may  not 
also  determine,  within  lawful  bounds,  how  it  shall  cross  the  other. 
When  a  crossing  is  sought  in  a  manner  specified  in  its  petition, 
the  condemning  company  will  make  compensation  for  a  crossing 
in  that  single  manner,  which,  if  it  may  thereafter  be  materiaUy 
changed,  may  not  be  so  changed  without  additional  compensation 
for  the  damage  which  the  change  may  occasion.  The  specifica- 
tion upon  the  record,  of  the  exact  method  of  using  the  right  of 
way  to  be  acquired,  limits  the  compensation  to  the  damages  which 
may  result  from  such  use,  and  there  can  be  no  presumption,  as  in 
case  of  a  general  condeifanation  (Lewis  Em.  Dom.,  §  565 ;  Van 
Schoick  V.  Canal  Co.,  20  N.  J.  Law,  249;  Ten  Eyck  v.  Canal 
Co,  18  N.  J.  Law,  200;  Canal  Co.  v.  Lee,  22  N.  J.  Law,  243; 
Water-Power  Co.  v.  Chambers,  ;13  N.  J.  Eq.  199),  that  all  dam- 
ages, both  present  and  prospective,  including  those  occasioned  by 
subsequent  changes  in  the  plan  of  crossing,  have  been  considered 
and  allowed.  When  the  petition  prescribes  the  manner  of  cross- 
ing, the  effect  upon  the  road  crossed  being  thereby  discernible,  it 
is  apparent  that  the  legality  of  the  proposed  plan  may  be  conven- 
iently and  properly  questioned  before  the  condemnation  proceeds ; 
not  by  the  judge  to  whom  the  petition  is  presented,  whose  juris- 
diction is  limited  by  statute,  but  by  the  supreme  court,  under  its 
general  supervisory  powers  upon  certiorari.  State  v.  Tunnel  Co., 
88  N.  J.  Law,  548. 

At  this  point  the  second  question  suggested  —  whether  a  cross- 
ing which  interferes  with  the  present  use  or  intended  use  of  rail- 
road lands  for  railroad  purposes  is  lawful  —  arises.  As  has  been 
stated,  in  the  acquisition  of  a  right  to  cross,  the  ability  of  the  ex- 
isting company  to  fully,  fairly  and  freely  exercise  its  franchises 
is  not  to  be  destroyed.  It  is  not  the  policy  of  the  law  to  cripple 
or  destroy  one  highway  for  the  purpose  of  erecting  another.  The 
purpose  is  to  preserve,  multiply  and  maintain  highways  for  the 
development  of  the  country  and  the  general  public  benefit ;  and 
this  purpose  is  especially  manifested  in  the  general  railroad  law, 
where  there  exists  a  prohibition  against  the  condemnation  of 
lands  used  for  railroad  purposes,  except  for  a  mere  crossing.  But 
it  does  not  follow  that  the  precise  existing  use  of  the  land  crossed 
may  not  be  interfered  with.    There  can  be  no  reason  why  such 
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nse  shoald  not  yield,  if  the  proposed  interferenoe  with  it  is  nec- 
essary, and  of  a  character  that  will  not  destroy  the  reasonably 
fair  enjoyment  and  exercise  of  the  franchises  of  the  company 
whose  road  is  crossed.  Ability  to  enjoy  all  its  privileges  and  to 
perform  all  its  duties  in  a  proper  and  reasonable  manner  being 
secured  to  the  latter  company,  it  must,  upon  being  duly  compen- 
sated, snbmit  to  the  necessary  inconvenience  and  damage  which 
the  crossing  may  occasion.  This  view  of  the  law  has  already 
fonnd  expression  in  this  court,  both  in  Railroad  Co.  v.  Drum- 
mond,  46  N.  J.  Law,  644,  and  State  v.  Tunnel  Co.,  38  N.  J. 
Law,  548.  .  In  recognizing  the  right  of  the  condemning  company 
to  specify  a  lawful  manner  of  crossing  and  to  condemn  a  cross- 
ing in  that  manner  the  right  to  condemn  without  such  specifica- 
tion must  not  be  lost  sight  of.  Where  such  a  company  fails,  in 
its  petition,  to  define  how  it  will  cross,  but  seeks  to  condemn  the 
privilege  of  crossing  generally,  the  damages  are  to  be  assessed  as 
in  the  case  of  the  condemnation  of  lands  of  private  individuals 
for  railroad  uses,  not  only  for  any  manner  of  crossing  at  present 
lawful  and  necessary,  but  for  lawful  changes  in  that  manner  of 
crossing  in  the  future.  That  which  is  acquired  in  such  a  condem- 
nation, as  in  the  case  where  the  manner  of  crossing  is  specified  in 
the  petition,  is  a  mere  privilege  or  easement  in  lands,  which  are 
subject  to  a  like  privilege  in  favor  of  the  road  which  is  crossed. 
If  in  the  use  of  this  common  easement,  whether  it  be  acquired 
under  proceedings  to  condemn  a  crossing  in  a  specified  manner, 
or  under  proceedings  to  condemn  a  crossing  generally,  confiict 
should  at  any  time  arise  between  the  companies,  the  interposition 
of  equity  may  be  evoked,  according  to  the  principles  declared  in 
Delaware,  etc.,  R.  Co.  v.  Erie  Ry.  Co.,  21  N.  J.  Eq.  299,  and  ap- 
proved in  this  court  in  National  Docks  R.  Co.  v.  Central  R.  Co., 
82  N.  J.  Eq.  767,  to  secure  to  each  the  enjoyment  of  its  privilege 
in  a  lawful  manner. 

The  proofs  in  the  present  case  disclose  that  the  projected  cross- 
ing now  considered  ciftnnot  be  effected  without  considerable  incon^ 
venience  and  damage  to  the  defendants.  It  will  necessitate  a 
change  in  the  projKwed  car-yard,  which  will  not  only  be,  in  itself, 
expensive,  but  will  also  render  the  future  operation  of  the  yard 
more  difficult  and  costly  to  its  managers  and  dangerous  to  their 
employes  by  reason  of  heavy  grade  and  of  a  cut  through  its  cen- 
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ter,  unle^  an  expensive  change  in  the  proposed  grade  of  the  de« 
fendants'  elevated  tracks,  now  in  course  of  constmction  through 
Jersey  Oitj,  is  made,  and  some  safe  covering  for  the  plaintiff's 
cut  is  devised.  The  necessities  of  the  defendants  appear  to  forbid 
the  abandonment  of  their  yard  or  its  transfer  to  another  locality. 
But,  however  serious  this  inconvenience  and  damage  may  be,  it 
does  not  appear  that  they  will  be  either  destructive  to  the  ability 
of  the  defendants  to  fully  and  fairly  exercise  their  franchises  and 
perform  their  duties,  or  of  such  character  that  they  may  not  l>e 
adequately  compensated  in  damages.  In  addition,  it  appears  to  be 
reasonably  necessary  that  the  plaintiff's  projected  crossing  shall 
be  effected  in  the  manner  and  at  the  place  proposed.  East 
of  that  place  is  a  dosely-built  city,  which  can  be  passed  through 
only  at  an  enormous  cost ;  and  on  the  west  is  a  net-work  of  the 
defendants'  tracks  and  a  rocky  hill,  which  present  almost  insuper- 
able obstacles  in  that  direction.  It  is  not  suggested  or  perceived 
how  a  route  more  desirable  or  convenient  to  either  the  plaintiff  or 
defendants,  between  the  termini  of  the  plaintiff's  road,  could  be 
selected.  The  projected  crossing,  then,  is  not  unlawful.  In  ad- 
dition to  the  crossing  over  the  lands  of  the  defendants,  which  ap« 
pear  to  be  necessary  for  their  railroad  purposes,  the  plaintiff  pro- 
poses to  acquire  a  portion  of  the  unused  meadow  north  of  the  de- 
fendants' new  main  line  enbankment  ^'  twenty-seven  and  a  half 
feet  wide  on  each  side  of  its  center  line,  except  at  or  near  the  ex- 
treme northerly  end  thereof,  where  it  requires  thirty-seven  and  a 
half  feet  in  width  on  the  easterly  side  of  said  center  line."  The 
plaintiff's  petition  contains  a  particular  description  of  the  land 
thus  sought  to  be  condemned,  in  which  the  northerly  end  of  that 
land  is  described  as  follows :  ^'  Thence  curving  to  the  left  on  a 
radius  of  five  hundred  and  forty-six  and  two- tenths  (546  2-10) 
feet  a  distance  of  one  hundred  and  sixteen  (116)  feet  to  a  point 
opposite  the  southerly  end  of  the  westerly  wall  or  abutment  sup- 
porting the  tracks  of  the  Pennsylvania  Railroad  Company,  known 
as  the  *Harsimus  Cove'  or  *  Freight'  tracks;  thence  (8.,  63®  50' 
E.)  south,  sixty-three  degrees  and  fifty  minutes  east,  a  distance  of 
twenty-two  and  a  half  (22^)  feet,  to  the  corner  of  said  last-men- 
tioned  wall  or  abutment ;  thence  (N.,  26®  10'  E.)  north,  twenty- 
six  degrees  and  ten  minutes  east,  along  the  face  of  said  wall  or 
abutment  a  distance  of  eighteen  and  seventy-eight  onc-hundredths 
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(18  78-100)  feet  to  a  point  fire  (S)  feet  weeteriy  frooi  rtatioa 
(25+94  8-10;  tweoty-fiTe  plus  ninetj-focir  md  eigkt-tenths  feet, 
bdoK  the  point  of  ouiing  of  mad  eenter  Bne;  tlience  in  a  eoime 
aboat  (S.,  OS""  W  £.)  ioath,  stzty-thfee  degrees  and  %Stj  minntea 
eact,  a  difltanee  of  forty-two  and  five-tentha  (42  5-10)  feet,  mnning 
throngfa  the  end  of  add  coiter  line,  aa  filed,  to  a  point  thirty-eevea 
and  a  half  feet  earterij  thereof;  thenee  (8^  %B^  W  W.)  80IItf^ 
twenty^aix  degreee  and  ten  minntes  west,  a  distance  of  twenty- 
seren  (27)  feet,  to  a  point  in  the  di^ifficm  line  between  the  lands 
of  said  Pennsylvania  BaOroad  Company  and  the  New  Jersey 
Jaiietion  Railroad  Company."  It  is  objected  that  the  land  thna 
described  is  not  within  the  plaintiff*s  located  ronte,  and  that,  there- 
fore, it  cannot  be  taken  by  condemnation.  This  view  was  adopted 
by  the  snpreme  court.  The  objection  grows  oat  of  the  uncertainty 
as  to  tlie  location  of  the  northerly  terminns  of  the  filed  route. 

It  is  stated  in  the  survey  of  that  route  to  be  a  point  on  the  line 
of  the  New  Jersey  Junction  railroad,  as  constructed,  which  is 
^^  the  point  of  departure  of  branch  railroad  No.  7  of  the  last-m^i- 
tioiied  railroad  company,  as  filed  March  2,  1886,  in  the  secretary 
of  state's  office."  Now,  that  which  is  filed  in  the  secretary  of 
state's  office  exhibits  center  lines  only,  and  the  point  of  departure 
of  branch  No.  7,  as  there  shown,  is  the  point  at  which  the  center 
line  of  the  branch  leaves  the  center  of  the  main  line.  If  the  point 
thus  indicated  be  the  terminus  intended,  it  is  dear  that  the  con** 
demnation  contemplates  the  taking  of  land  outside  of  the  filed 
route  of  considerable  and  valuable  proportion.  The  courses  given 
in  the  survey  of  the  route,  however,  do  not  lead  to  this  point,  and, 
if  those  conrees  be  run,  the  distances  given  in  the  survey,  without 
qualification,  the  torminus  would  be  several  feet  north-west  of  the 
departure  of  the  center  line  of  the  branch  from  the  center  of  the 
main  line  of  the  Junction  railroad,  upon  a  curving  rail  on  the 
westerly  side  of  the  westerly  track  of  that  road,  a  point  which  is 
not  indicated  upon  any  surrey  of  the  New  Jersey  Junction  railroad 
which  is  filed  in  the  office  of  the  secretary  of  state.  Bat  the 
distances  in  the  survey  are  qualified.  It  is  expressly  stated  that 
they  are  to  be  taken  "  more  or  less ; "  and  the  survey  provides 
that  the  terminus  is  to  control  the  distances.  The  terminns  is  not 
a  visible  monument,  but  it  is  capable  of  ascertainment,  and  by  the 
express  provisions  of  the  survey  it  is  given  the  character  of  a  vis- 
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ible  moil  amen t.  The  engineer  of  the  plaintiff  in  error  explains 
that  the  words  ^^  more  or  lees ' '  were  designed  to  make  the  distances, 
which  were  expressed  in  figares,  snfficientlj  elastic  to  reach  the 
exact  point  on  the  curved  westerly  rail  of  the  New  Jersey  Junc- 
tion railroad,  as  that  railroad  is  now  constructed,  where  it  may  be 
determined  that  the  branch  No.  7  departs  upon  that  rail  from  the 
main  line,  the  exact  point  being  uncertain.  The  courses  of  the 
survey  lend  credence  to  this  explanation,  but  the  description  of 
the  terminal  point  is  at  decided  variance  with  it.  It  is  impos* 
sible  to  reconcile  all  parts  of  the  description.  It  is  suggested  that 
the  court  should  consider  the  description  of  the  terminal  point 
elliptical,  and  supply  words  to  make  it  conform  to  the  theory  of 
its  meam'ng  advanced  by  the  plaintiff.  We  perceive  no  warrant 
for  so  doing  in  view  of  the  fact  that  the  terminal  point  intended 
is  not  identified.  It  is  deemed  that  the  great  value  of  the^  prop, 
erty  and  the  conflict  of  important  railroad  interests  at  this  point 
render  it  necessary  that  the  disputed  terminus  should  be  so  de- 
scribed that  it  will  be  capable  of  definite  and  unmistakable  ascer- 
tainment. As  it  is  now  designated  it  is  so  indefinite  and  uncer- 
tain that  it  is  impossible  to  say  that  the  land  sought  to  be  con« 
demned  is  all  within  the  plaintiff's  located  route.  We  think  that 
this  uncertainty  vitiates  the  proceedings  reviewed. 

The  defendants  present  two  other  objections  to  the  proceedings 
considered^  which  demand  attention  because  they  question  the 
plaintiff's  legal  existence.  The  first  is  that  the  general  railroad 
law  does  not  authorize  the  construction  of  a  railroad  less  than  a 
mile  in  length,  and  the  second  is  that  a  connection  between  two 
railroads  incorporated  under  that  law  cannot  be  accomplished  by 
an  independent  corporation.  It  is  argued  in  sapport  of  the  first 
of  these  propositions  that  the  rating  of  the  deposit  to  be  made 
with  the  state  treasurer  at  the  time  of  incorporation,  and  the 
charges  that  the  company  may  make  for  transportation,  and  the 
minimum  of  the  company's  capital  stock,  by  the  mile,  conclusively 
exhibit  the  legislative  intent  that  the  railroads  contemplated  by 
the  law  shall  be  more  than  a  mile  in  length.  The  statute  ex- 
pressly provides  for  two  classes  of  railroads — those  more  than 
ten  miles  long  and  those  less  than  ten  miles  in  length ;  but  it 
makes  no  minimum  limit  of  length  in  the  latter  class.  The  design 
of  the  law  is  to  subserve  the  public  good.  Consequently  every 
vou  IV.— 72 
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railroad  incorporated  aoder  it  is  ezpreadj  required  to  transpcMl 
snch  pamengers  and  property  as  shall  be  prop^ly  offered  for 
transportation  at  its  depots  Bevisicm,  p.  932,  §  S6.  The  test  of 
the  road  intended  is  its  pablic  use  and  benefit,  and  not  its  extent 
or  length.  Commissioners  ▼.  West  End  B.  Co.,  29  N.  J.  Eq.  566 ; 
National  Docks  R.  Co.  y.  Central  R.  Co.,  32  N.  J.  Eq.  755,  766. 
The  law-makers  apparently  considered  the  utility  of  a  legislatiTe 
limitation  of  the  length  of  a  railroad  to  be  so  qnestionable,  in  view 
of  the  fact  that  capital  will  not  seek  nnremun^ratiTe  investment 
and  duties,  that  they  did  not  impose  it  This  interpretation  of 
the  statute  is  now  too  well  established  in  our  courts  to  be  disturbed. 
The  public  convenience  and  benefit  being  suheenred,  whidi  is 
exhibited  by  the  investment  of  capital,  the  railroad  may  be  less 
than  a  mile  in  length.  The  second  objection  —  that  a  connecticHi 
between  two  railroads  cannot  be  accomplished  by  an  independent 
corporation  —  is  claimed  to  be  supported  by  the  provisions  of  the 
twenty-third  section  of  the  general  railroad  law,  which  it  is  said 
contemplates  an  extension  of  or  an  addition  to  an  existing  road, 
to  form  a  desired  connection,  and  by  the  supplement  of  1880  (P. 
L.  94)  to  the  '^  Act  concerning  railroads"  (Supp.  Revision,  p.  823, 
§  7).  The  latter  act  appears  to  be  directed  to  specially  chartered 
railroads.  But  at  best  both  the  laws  referred  to  merely  confer 
power  to  make  railroad  connections.  I  fail  to  find  any  thing  in 
the  statute  which  prohibits  the  connection  of  two  railroads  by  an 
independently  incorporated  company.  In  Commissioners  v.  West 
End  R.  Co.,  abo7e  cited,  it  was  said  that  the  twenty-third  section 
of  the  general  railroad,  law  expressly  declares  that  a  corporation 
whose  road  shall  be  constructed  under  this  law  shall  have  the  right 
to  connect  its  road  with  any  railroads  within  this  state  or  any  other 
state,  and  that  the  sole  purpose  of  the  acquisition  of  corporate 
functions  by  the  defendants  in  that  case  was  to  build  a  connecting 
road  between  two  existing  roads,  and  that  such  purpose  is  specially 
legalized.  We  do  not  think  that  this  objection  is  well  taken. 
Other  objections  go  merely  to  the  regularity  of  the  plaintifiPs  pro- 
ceedingti,  and,  as  we  think  that  those  proceedings  are  vitiated  by 
the  uncertainty  whether  the  land  which  the  plaintiff  seeks  to 
condemn  is  within  its  located  route,  it  is  not  necessary  to  consider 
them.  Our  conclusions  upon  the  points  stated  lead  to  an  affirm* 
ance  of  the  judgment  of  the  supreme  court. 
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Pbs  Curiam.  The  judges  voting  to  reverse  the  jadgment  of 
the  supreme  court  in  the  above-entitled  cause  concur  in  the  opin- 
ion delivered  by  the  chancellor,  except  so  far  as  it  holds  the  peti- 
tion to  be  defective.  Deeming  the  petition  sufficient,  we  think 
the  judgment  below  should  be  reversed.* 

For  affirmance,  McGill,  Ch.,  Beaslej^  G.  J.,  and  Dixon,  Yan 
Syckel,  JJ.  For  reversal.  Brown,  Clement',  Cole,  Smith,  and 
Whitaker,  JJ. 

Bminant  domain  —  oroiiittg  of  one  railroad  by  anothar —  damagaa.— 'The 
Bubject  of  damages  where  one  railroad  crosaes  another  is  considered  in  the 
following  cases:  Chicago,  etc.,  R.  Ck>.  v.  Springfield,  etc.,  R.  Co.,  67  lU.  142; 
8.  C,  96  ni.  274;  Lake  Shore,  ei6,,  R.  Co.  v.  Cliicago  &  Weatern  Ind.  R.  Co., 
100  ni.  21;  Chicago  &  Alton  R.  Co.  ▼.  Joliet,  etc.,  R.  Co.,  105  lU.  888;  Chicago 
A  Western  Ind.  R.  Co.  v.  Englewood  Connecting  R.  Co.,  115  Dl.  875;  Mass. 
Central  R.  Co.  v.  Boston,  etc.,  R.  Co.,  121  Mass.  124;  Railway  Co.  v.  Railway 
Co.,  80  Ohio  St.  604;  Pittsbargh,  etc,  R.  Co.  v.  South  Western  Penn.  R.  Co.. 
77  Penn.  St.  178;  St.  Louis,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  100  Mo.  410; 
Matter  of  Lockport,  etc.,  R.  Co.,  10  Hun,  88;  Matter  of  Cortland  &  Homer 
Horse  R.  Co.,  08  N.  Y.  886. 


Oakes  v.  Nobthebn  Pao.  R.  Co. 

(Supreme  Court  of  Oreffon,  March  28, 1891.) 

« 

1.  Cabbisbb.  Loss  of  bag«aob.  Liabilitt.  Carriers  of  passengers  are 
responsible  for  the  carriage  and  safe  delivery  of  such  baggage  as,  hj  custom 
and  usage,  is  ordinarily  carried  by  travelers;  and  the  payment  of  the  usual 
fare  includes,  in  legal  contemplation,  a  compensation  for  the  conveyance  of 
such  baggage. 

2.  Dbobbe  of  liability  fob  baggagb.  They  are  insurers  of  such  bag« 
gage  in  the  same  manner  and  to  the  same  extent  as  for  goods  or  freight. 

8.  Baqoaob  dbfikbd.  Baggage,  within  the  rule  of  such  liability,  is  con- 
fined to  such  articles  as  are  usually  carried  as  baggage,  for  the  personal  use 
of  the  passenger,  or  for  his  convenience,  instruction  or  amusement  on  the 
Journey,  and  does  not  include  that  which  is  carried  for  the  purposes  of  busi- 
ness', such  as  merchandise  or  the  like. 

4.  Liability  fob  mebchandisb  whbn  knowingly  bkcbiyed  as  baggagb. 
While  the  obligation  of  a  carrier  of  passengers  is  limited  to  ordinary  baggage, 
yet  if  the  carrier  knowingly  permit  a  passenger,  either  on  payment  or  without 
payment  of  an  extra  charge,  to  take  articles  as  personal  baggage  which  are 
not  properly  such,  it  will  be  liable  for  their  loss  or  destruction,  though  with- 
out fault. 

•  Reported  in  91  Att.  Bep>,  sm 
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APP£^L  from  circnit  court,  Multnomah  comity,  E.  D.  Shat- 
tnck,  judge. 
This  is  an  action  brought  by  the  plaintiff  to  reooyer  from  the  de- 
fendant the  sum  of  $1,401.S5  on  account  of  the  alleged  failure  of  the 
defendant  to  deliver  to  the  plaintiff  certain  personal  property,  spe- 
cifically enumerated  in  the  complaint,  and  constituting  the  contents 
of  seven  trunks.  The  complaiut  alleges  that  at  the  time  therein 
mentioned  the  plaintiff,  together  with  his  wife  and  several  other 
persons,  naming  them,  constituted  the  Oakes  Comedy  Company, 
an  organization  giving  theatrical  entertainments  in  the  viOages 
and  cities  situated  on  the  line  of  the  company's  road,  and  that  on 
said  day,  or  the  night  thereof,  the  plaintiff,  as  proprietor  of  said 
theatrical  organization,  had  engaged  and  advertised  his  company 
to  give  an  entertainment  at  Thompson's  Fall,  Mont,  and  had 
started  with  said  company  of  people  and  baggage,  by  the  defend- 
ant's line  of  road,  to  said  place  from  Hope,  in  Idaho ;  that  prior 
to  starting  he  applied  to  defendant's  ticket  agent  at  said  Hope  for 
transportation  for  himself  and  other  persons  aforesaid,  and  their 
trunks  and  contents,  and  other  movable  property  necessary  and 
proper  to  be  used  by  them  in  the  business  in  which  they  were 
engaged,  and  necessary  and  proper  as  their  wearing  apparel ;  that 
he  informed  said  ticket  agent  that  he  desired  transportation  for 
said  persons  and  property,  and  said  agent  informed  him  that  it 
would  be  necessary  for  plaintiff  to  buy  five  first-class  tickets  for 
the  sum  therein  specified  to  secure  such  transportation ;  and  that 
thereapon  plaintiff  purchased  said  tickets,  and  secured  said  trans- 
portation and  carriage,  etc.,  and  delivered  said  property  to  its 
agents  and  servants,  which  was  accepted  and  taken  in  their  charge 
and  care,  and  for  which  he  received  checks  in  addition  to  his  said 
tickets ;  that  it  refused  and  failed  to  deliver,  etc. ;  and  through 
its  own  negligence  said  train  was  wrecked,  and  a  large  part  of  the 
property  was  destroyed  by  fire,  etc.  The  answer  of  the  defend- 
ant put  in  issue  all  the  allegations  of  the  complaint,  or  that  it  had 
any  knowledge  or  information  as  to  the  contents  of  such  trunks, 
or  the  value  thereof,  etc.  Upon  the  trial,  the  jury,  at  the  request 
of  the  defendant,  were  required  to  find  special  answers  to  the  fol- 
lowing questions :  "  First.  What  do  you  find  to  be  the  value  of 
the  baggage  belonging  to  the  plaintiff  and  his  company  which  was 
lost  in  the  wreck  of  the  defendant's  cars  March  25  last,  aside 
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from  the  stage  properties,  costumes,  musical  instruments  and 
theatrical  property  of  the  comedy  company?  Answer,  $381.25. 
Second.  What  do  you  find  to  be  the  value  of  the  stage  proper, 
ties,  musical  instruments,  advertising  matter,  ticlfiets,  stage  cos- 
tumes and  stage  paraphernalia  destroyed  in  the  wreck  on  the  25th 
of  Mai*ch  last  ?  Answer,  $754.75.^'  At  the  same  time  the  jury 
found  a  general  verdict  in  favor  of  the  plaintiff  for  $1,136,  being 
for  the  full  value  of  all  the  property  belonging  to  the  plaintiff 
and  his  company  which  was  lost  in  the  wreck.  The  counsel  for 
the  defendant  moved  to  set  aside  the  general  verdict  because  the 
same  was  inconsistent  with  the  special  findings  found  by  the  jury, 
and  moved  the  court  to  render  a  judgment  upon  such  special  find- 
ings in  favor  of  the  plaintiff  and  against  the  defendant  for  the 
sum  of  $381.25,  which  the  court  refused  to  do,  and  rendered 
judgment  for  the  plaintiff  for  the  sum  of  $1,136. 

Dolph^  BdHngeTj  Mallory  dk  Simon  for  appellant.    Jone8  dk 
Stuart  for  respondent. 

Lord,  J.  (after  stating  the  facts  as  above).  The  defendant  does 
not  deny  liability  for  the  loss  or  destruction  of  the  personal  bag- 
gage of  the  plaintiff  and  the  members  of  his  troupe,  bat  it  denies 
liability  for  property  other  than  actual  personal  baggage.  In 
determining  the  question  presented  by  this  record  it  is  necessary 
to  understand  the  nature  and  extent  of  the  obligation  which  a 
carrier  of  passengers  by  rail  assumes  as  respects  the  personal  bag- 
gage of  the  passenger.  That  obligation  requires  it  not  only  to 
carry  the  passenger,  but  also  to  carry  a  reasonable  amount  of  his 
personal  baggage.  ^'  The  carriage  of  the  baggage  of  the  passen- 
ger,' '  said  Andrews,  J., "  under  reasonable  limitations  as  to  amount, 
is  the  ordinary  incident  to  the  carriage  of  the  passenger  ;  and  the 
duty  arises  on  the  part  of  the  company  to  carry  the  baggage  of  the 
passenger  as  incident  to  the  principal  contract,  without  any  specific 
agreement  or  separate  compensation."  Isaacson  v.  Railroad  Co., 
94  N.  Y.  278.  As  respects  such  baggage,  a  carrier  of  passengers 
'  is  held  to  the  same  liability  as  a  common  carrier  of  goods.  For 
its  loss  or  destruction,  save  by  the  act  of  God  or  the  public  enemy, 
it  must  respond,  though  without  fault  on  its  part.  To  this  extent 
it  is  an  insurer,  and  is  responsible  for  the  carriage  and  safe  delivery 
of  such  baggage,  the  same  as  goods  intrusted  to  it  as  freight.  But 
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it  is  odIj  to  80ch  articles  ss  maj  be  legally  termed  ^baggage** 
that  sach  Iiabilitj  attacheSy  no  matter  what  maj  be  the  cootrats 
of  the  bag  or  traok.  As  to  what  oonstitates  "^  baggage  "  in  the 
l^gal  sense,  or  ^^ordinary  baggage,"  or  ^'personal  baggage,"  as 
eommonlj  nsed  in  England,  it  has  been  fonnd  by  the  conrts  diffi- 
cult, if  not  impossible,  to  define  with  aceoracy  within  the  meaning 
of  the  mle  of  the  carrier's  liability.  ^  It  is  agreed  on  all  bands," 
said  Erie,  C.  J.,  ^  that  it  is  imposdble  to  draw  any  very  well-de- 
fined line  as  to  what  is  and  what  is  not  neoessaiy  or  ordinary 
baggage  for  a  traveler.  That  which  one  travder  wonld  consider 
indispensable  wonld  be  deemed  saperfluons  and  unnecessary  by 
another.  But  the  general  habits  and  wants  of  mankind  mnst  he 
taken  to  be  in  the  miod  of  the  carrier  when  he  receives  a  passen- 
ger for  conveyance."  Phelps  v.  Kailroad  Co.,  19  O.  B.  (N.  S.) 
821.  In  a  general  sense  it  may  be  said  to  indnde  snch  articles  as 
it  is  usual  for  persons  traveling  to  take  with  them  for  their  pleas- 
ure, convenience  and  comfort,  according  to  the  habits  and  wants 
of  the  class  to  which  they  Mong.  In  Weeks  v.  Bailroad  Co.,  9 
Hud,  669,  it  is  said  that  a  passenger  may  carry  with  him  ^^such 
articles  of  necessity  and  convenience  as  are  usually  carried  by 
passengers  for  their  personal  use  and  comfort,  instruction  and 
convenience,  or  protection." 

In  Jordan  v.  Railroad  Co.,  5  Cash.  69,  the  mle  is  stated  to  be 
^^  that  baggage  includes  such  articles  as  are  of  necessity  or  con- 
venience for  personal  use,  and  such  as  is  usual  for  persons  traveling 
to  take  with  them."  In  Johnson  v.  Stone,  11  Humph.  4:19,  the 
court  said :  ^^  It  is  not  practical  to  state  with  precise  accuracy  what 
shall  bo  included  by  the  teim  ^  baggage.'  It  certainly  includes 
articles  of  necessity  and  personal  convenience  usually  carried  by 
passengers  for  their  personal  use ;  and  what  these  may  be  will 
very  much  depend  upon  the  habits,  tastes  and  resources  of  the 
passenger."  In  Railroad  Co.  v.  Swift,  12  Wall.  262,  Mr.  Justice 
Field  said  that  the  contract  "  to  carry  the  person  only  implies  an 
undertaking  to  transport  snch  a  limited  quantity  of  articles  as  are 
ordinarily  taken  by  travelers  for  personal  use  and  convenience, 
such  qnantity  depending  of  course,  upon  the  station  of  the  party, 
the  object  and  length  of  his  journey,  and  many  other  considera- 
tions." In  Macrow  v.  Railway  Co.,  L.  R.,  6  Q.  B.  612,  Cockbum, 
C.  J.,  said :   ^^  Whatever  the  passenger  takes  with  him  for  his 
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personal  use  and  convenience,  according  to  the  habits  or  wants  of 
the  particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities  or  to  the  ultimate  purpose  of  the  journey, 
must  be  considered  as  personal  luggage.  This  would  include,'' 
he  continues,  ^^  not  only  articles  of  apparel,  whether  for  use  or 
ornament,  *  *  *  but  also  the  gun-case  or  fishing  apparatus 
of  the  sportsman,  the  easel  of  the  artist  on  a  sketching  tour,  or 
the  books  of  the  student,  and  other  articles  of  analogous  character, 
the  use  of  which  is  personal  to  the  traveler,  and  the  taking  of 
which  has  arisen  from  the  fact  of  his  journeying.  On  the  other 
hand,  the  term  'ordinary  luggage'  being  thus  confined  to  that 
which  is  personal  to  the  passenger,  and  carried  for  his  use  and 
convenience,  it  follows  that  what  is  carried  for  the  purpose  of 
business,  such  as  merchandise  and  the  like,  or  for  larger  and  ul- 
terior purposes,  such  as  articles  of  furniture  or  household  goods, 
would  not  come  within  the  description  of '  ordinary  luggage '  un- 
less accepted  as  such  by  the  carrier."  See,  also,  1  Amer  &  Eng. 
Enc.  Law,  « Baggage,"  1042 ;  2  Ror.  R.  R.  988 ;  Hatch.  Oarr., 
§§  677,  683,  686.  So  that  it  would  seem  that  baggage,  in  the 
sense  of  the  law,  may  consist  of  such  articles  of  apparel  as,  through 
necessity,  convenience,  comfort  or  recreation,  the  passenger  may 
take  for  his  personal  use,  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities  or  the  ultimate  purpose  of  the  journey.  The 
question  what  articles  of  property,  as  to  quantity  and  value,  con- 
tained in  a  trunk,  may  be  deemed  baggage  within  the  rule,  is  to  be 
determined  by  the  jury  according  to  the  circumstances  of  the  case, 
subject  to  the  power  of  the  court  to  correct  any  abuse.  Railroad 
Co.  V.  Fraloff,  100  U.  8.  24;  Bomar  v.  Maxwell,  9  Humph.  622  ; 
Brock  V.  Gale,  14  Fla.  523 ;  Mauritz  v.  Railroad  Co.,  23  Fed. 
Rep'r,  765. 

As  the  contract  of  the  carrier  of  passengers  is  to  carry  a  rea- 
sonable amount  of  baggage  for  the  accommodation  of  the  passen- 
ger, it  follows  from  the  nature  and  object  of  the  contract,  as 
observed  by  Appleton,  C.  J.,  "  that  the  right  of  the  passenger  is 
limited  to  the  baggage  required  for  his  pleasure,  convenience  and 
necessity  during  the  journey."  Wilson  v.  Railroad  Co.,  56  Me. 
62.  Articles  of  whatever  kind  that  do  not  properly  come  within 
the  description  of  ordinary  baggage  are  not  included  within  the 
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terms  of  such  contract,  nor  is  the  carrier  liable  for  their  losb  or  de- 
struction,  in  the  absence  of  negligence.  Stage  propertiesi  oob- 
tnmes,  paraphernalia,  advertising  matter,  etc.,  are  not  articles 
required  for  the  pleasure  or  convenience  or  necessity  of  the  pas- 
senger during  his  journey,  but  are  plainly  intended  for  the  larger 
or  ulterior  purposes  of  carrying  on  the  theatrical  business.  They 
do  not  fall,  therefore,  under  the  denomination  of  '^  baggage,"  and, 
in  the  absence  of  negligence,  no  liability  can  arise  against  the 
carrier  for  their  loss  or  destruction,  unless  accepted  as  baggage  by 
the  carrier.  And  so  the  special  verdict  of  the  jury  found.  They 
segregated  the  articles  which  might  properly  be  termed  '^  bag- 
gage" from  those  carried  for  the  purposes  of  business,  and  found 
separately  the  value  of  each,  but  by  their  general  verdict  found 
the  company  liable  for  the  full  value  of  the  property  upon  the 
assumption  that  the  trunks  and  their  contents  were  received  by 
the  company  as  baggage.  The  bill  of  exceptions  discloses  that  the 
court  charged  the  jury,  among  other  things,  as  follows :  ^^  There 
is  another  phase  of  this  question.  If  you  find  from  all  the  evi- 
dence in  the  case  that  these  trunks  were  brought  to  the  agent  of 
the  company,  and  their  appearance  indicated  that  they  might  not 
only  contain  the  personal  baggage,  in  the  strict  sense  of  the  word, 
of  the  party,  but  that  other  things  than  baggige  were  received 
without  objection,  and  no  fraud  or  concealment  was  practiced  by 
the  plaintiff,  if  the  trunks  on  their  face  advertised  fully  what 
their  contents  were,  and  their  agents  received  them  under  these 
circumstances,  and  gave  checks  for  them,  and  the  company, 
through  the;»e  agents  and  employes,  took  them  into  its  charge 
without  making  any  objection,  then  the  defendant  is  to  be  deemed 
to  have  taken  these  articles  as  baggage,"  etc.  In  substance,  the 
complaint  alleges  that  the  defendant  was  fully  informed  of  the 
contents  of  the  trunks  prior  to  their  delivery,  and  that  the  de- 
fendant received  and  checked  them  as  baggage,  which  is  put  in 
issue  by  the  denials  of  the  answer. 

*  Although  the  bill  of  exceptions  contains  no  evidence,  nor  is  any 
certified  to  us  by  this  record,  the  issue  permitted,  and  the  in- 
struction was  designed  to  meet,  the  evidence  upon  this  phase  of 
the  case.  Under  such  circumstances,  we  are  bound  to  assume 
that  there  was  evidence  tending  to  show  that  the  defendant  had 
notice  of  the  nature  of  the  property,  and  received  it  as  baggage 
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for  traDBportation.  In  this  view,  the  general  verdict  is  not  m- 
conBistent  with  the  special  findings,  for  if  the  defendant  knowingly 
permitted  the  plainti£E  to  take  as  baggage  articles  that  wonld  not 
cotne  under  that  description,  it  is  liable  for  their  loss,  thongh  not 
arising  from  its  negligence.  While  it  is  tme  that  passenger  car- 
riers are  not  liable  for  merchandise  and  the  like  when  packed  up 
with  a  traveler's  baggage,  if  the  baggage  be  lost,  jet  if  the  mer- 
chandise be  so  packed  as  to  be  obviously  merchandise  to  the  eye, 
and  the  carrier  takes  it  without  objection,  he  is  liable  for  the  loss. 
Story  Bailm.,  §  499.  Thus,  in  the  case  of  Railway  Co.  v.  Shep- 
herd, 8  Ezch.  30,  Parke,  B.,  said :  ^^  If  the  plaintiff  had  carried 
these  articles  exposed,  or  had  packed  them  in  the  shape  of  mer- 
chandise, so  that  the  company  might  have  known  what  they  were, 
and  they  had  chosen  to  treat  them  as  personal  luggage  and  carry 
them  without  demanding  any  extra  remuneration,  they  would 
have  been  responsible  for  the  loss.  So,  also,  upon  any  limit  in 
point  of  vreight,  if  the  company  chose  to  allow  a  passenger  to 
carry  more,  they  would  be  liable."  And  in  Macrow  v.  Railway 
Co.,  supra,  Cockbum,  C.  J.,  said:  '^If  the  carrier  permits  the 
passenger,  either  on  payment  or  without  payment  of  an  extra 
charge,  to  take  more  than  the  r^ulated  quantity  of  luggage,  or 
knowingly  permits  him  to  take  as  personal  luggage  articles  that 
would  not  come  under  that  denomination,  he  will  be  liable  for 
their  loss,  though  not  arising  from  his  negligence."  In  Sloman 
T.  Railway  Co.,  6  Hun.  546,  Gilbert,  J.,  after  stating  and  citing 
authorities  to  sustain  the  proposition  that  railroad  companies  are 
not  liable  for  the  loss  of  merchandise  delivered  to  them  under  the 
guise  of  baggage  for  transportation  along  with  a  passenger,  said : 
^^  They  are  liable,  if  they  knowingly  undertake  to  transport  mer- 
chandise in  trunks  or  boxes,  which  have  been  received  by  tliem 
for  transportation,  in  passenger  trains,  unless  the  agent  who  re- 
ceives the  packages  for  that  purpose  violates  a  regulation  of  the 
company  by  so  doing,  and  the  passenger  or  owner  of  the  goods 
has  notice  of  such  regulation ; "  citing  Butler  v.  Railroad  Co.,  8 
E.  D.  Smith,  671,  and  other  cases.  See,  also,  2  Wait  Act  & 
Dei.  82. 

^^  Doubtless,"  said  Mitchell,  J.,  **  if  the  carrier  had  actual  notice 
of  the  nature  of  the  property,  and  still  received  it  as  baggage,  he 

would  be  liable."    Haines  v.  Railway  Co.,  29  Minn.  161 ;  12  N. 
VOL.  IV. — 78 
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W.  Bep'r,  447.  So,  io  Baflway  Co.  v.  Capps,  16  Amer.  A  Eag. 
R.  Cas.  118,  it  was  held  that  where  a  railroad  oompany,  through 
its  baggage  or  ticket  agent,  receives  articles  for  transportation  as 
baggage,  knowing  at  the  time  that  snch  articles  are  not  properly 
baggage,  the  company  will  be  responsible  therefor  as  a  common 
carrier,  and  will  be  estopped  from  denying  that  the  same  was 
baggsge.  Railroad  Co.  v.  Conklin  (Kans.),  3  Pac  Bep'r,  762 ; 
Minter  v.  Railroad  Co.,  4rl  Mo.  603.  Again,  in  Hoeger  v.  Rail- 
way Co.,  63  Wis.  100;  23  N.  W.  Rep'r,  436,  a  traveling  agent 
applied  to  a  railroad  company  to  transport  his  sample  tmnks  as 
baggage,  and  the  company,  knowing  their  contents,  received  and 
checked  them  as  baggage,  and  carried  them  as  snch  on  the  passenr 
ger  train  on  which  he  rode,  and  the  court  held  that  both  parties 
were  estopped  to  claim  that  snch  tmnks  were  not  baggage,  and 
to  be  treated  as  such,  and  not  as  ordinary  freight.  So  that,  while 
the  obligation  of  a  carrier  of  passengers  is  limited  to  ordinary  bag- 
gage, yet  if  it  knowingly  permits  a  passenger,  either  on  payment 
or  without  payment  of  an  extra  charge,  to  take  articles  as  personal 
baggage  which  are  not  properly  snch,  it  will  be  liable  for  their 
loss  or  destruction,  though  without  fault.  Now,  the  issue  invites 
and  the  instruction  indicates  that  there  was  evidence  tending  to 
prove  that  the  contents  of  the  trunks  were  fully  advertised,  and 
that  the  agent  of  the  defendant  knew  that  they  contained,  besides 
personal  apparel,  stage  costumes  and  properties,  and  that  they 
were  received  and  checked  as  baggage ;  and  in  such  case  the  de- 
fendant is  liable  for  their  loss,  though  without  fault,  as  the  jury 
have  found  by  their  verdict,  and  the  court  affirmed  by  its  judg- 
ment. In  this  view  there  is  no  inconsistency  in  the  general  ver- 
dict w^tb  the  special  findings,  and  the  judgment  must  be  affirmed.* 

1.  Oommon  oarrien  —  llabUlty  for  merohandise  received  as  baggage. — If  a 
common  carrier  of  passengers  accepts  merchandise  as  baggage,  knowing  or 
having  reason  to  know,  that  It  is  merchandise,  it  will  be  liable  for  it  as  bag- 
gage. Hannibal,  etc/R.  Co.  t.  Swift,  12  Wall.  262;  Chicago,  etc.,  R.  Co.  ▼. 
Conklin,  82  Kans.  65;  Haines  ▼.  Railway  Co.,  29  Minn.  160;  but  see  Ailing  ▼. 
Railroad  Co..  126  Mass.  121;  Blumanth  v.  Railroad  Co.,  127  Mass.  822. 

2.  Liability  for  lost  baggage  —  connecti&g  lines.  —  In  a  joint  action 
against  three  railroad  companies,  operating  connecting  lines,  to  recover  for 
baggage  lost  at  some  unknown  point  on  their  lines,  the  evidence  showed  that 
plaintiff  purchased  for  a  single  fare  from  another  company,  a  common  agent 

of  defendants,  a  through  ticket  over  its  own  and  defendants'  lines,  with  ooa- 

~ ■    -      

*  Reported  in  £6  Pac.  Bep*r,  280. 
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pons  attached,  on  each  of  which  were  the  initialB  of  all  of  defendants;  that 
when  plaintiff  reached  the  end  of  the  line  of  the  initial  company,  which  had 
expresslj  limited  its  liability  to  such  injuries  as  might  occnr  to  plaintifl*B  bag- 
gage while  oo  its  own  line,  she  received  from  the  next  company  a  through 
check  for  her  baggage  over  all  of  defendants'  lines,  and  was  charged  for  extra 
weight;  that  the  baggage  was  carried  through  to  the  end  of  the  journey  on 
the  same  train  with  plaintiff.  Held,  that  the  evidence  was  sufficient  to  au- 
thorize a  finding  that  defendants  Jointly  undertook  to  carry  the  baggage  safely 
through  to  the  end  of  the  journey.  Peterson  v.  Chicago,  etc.,  R.  Co.,  80  Iowa, 
92;  45  N.  W.  Rep'r,  578. 

3.  Oonnecting  linei^ —  limiting  liability. — Where  a  ticket  is  sold  by  a  rail- 
road company  for  a  continuous  passage  over  its  own  line,  and  thence  over  the 
lines  of  other  companies,  to  the  destination,  the  initial  company  may,  by  a 
stipulation  in  the  contract  of  carriage,  limit  its  liability  for  injury  to  baggage 
to  such  injury  as  may  occur  on  its  own  line.     Id. 
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(Supreme  Judicial  Court  of  Maine,  Ifaroh  84, 1801.) 

1.  Cabriebs.  Lo88  of  gooi>8.  Pbima  facib  cabb.  Ownership  of  prop- 
erty by  the  plaintiff,  its  delivery  to  and  acceptance  by  a  common  carrier  for 
transportation,  and  its  non-delivery  to  the  consignee,  are  prima  fcieie  evidence 
of  negligence.  The  burden  then  rests  upon  the  carrier  to  show  facts  exempt- 
ing it  from  liability. 

2.  Seizubb  of  goods  in  transitu  by  officeb  without  PB0CE8S.  Liabil- 
ITT  OF  CABRIBR.  The  property  of  the  plaintiff,  while  lawfully  in  the  posses- 
sion of  the  defendant  as  a  common  carrier,  was  seized  unlawfully  by  an  officer, 
without  any  warrant  or  legal  process,  nor  was  any  afterward  obtained.  Held, 
hat  the  officer  was  a  trespasser,  and  that  the  common  carrier  was  liable  in  the 
same  manner  as  if  it  had  allowed  any  other  trespasser  to  take  the  property 
out  of  its  custody. 

8.  Oamb  laws.  Construction.  Revised  Statutes,  chapter  80,  section  12, 
which  impose  a  penalty  for  killing,  destroying  or  having  in  possession,  dur- 
ng  certain  portions  of  the  year,  "  more  than  one  moose,  two  caribou  or  three 
deer,"  does  not  apply  to  common  carriers  in  the  performance  of  their  duties. 

4.  Interstate  comksrcb.  When  property  is  rightfully  delivered  to  a 
common  carrier  to  be  transported  to  a  point  outside  the  limits  of  the  state,  the 
duty  of  the  carrier  is  not  merely  to  transport  the  property  in  the  state,  but  to 
such  point  outside  the  limits  in  another  state. 

5.  Where  such  property  has  lawfully  commenced  to  move  as  an  article  of 
commerce  from  one  state  to  another,  that  moment  it  becomes  the  subject  of 
interstate  commerce,  and,  as  such,  is  subject  only  to  national  regulation. 

RESERVED    case  from  supreme  judicial  court,   Penobscot 
county.    This  was  an  action  on  the  case  to  recover  the  value 
of  the  saddles  of  three  deer.    Plea,  general  issue. 
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F.  J.  Whiting  for  plaintiff.  Baarher^  Vose  <6  Barker  for  de- 
fendants. 

Foster,  J.  It  is  undisputed  that  the  plaintiff  was  lawfully 
possessed  and  the  owner  of  the  saddles  of  three  deer,  which  were 
legally  killed  under  the  laws  of  this  state ;  that  the  same  were 
closely  boxed  in  good  condition  for  shipment  and  delivered  by 
the  plaintiff  onto  the  platform  of  the  Maine  Central  Railroad 
Company  at  Newport  station,  plainly  marked  to  the  consignees  in 
Boston.  The  defendants'  agent  was  notified  that  the  box  was  left 
for  transportation,  and  thereupon  he  delivered  it  into  the  defend- 
ants' car,  on  the  arrival  of  the  train,  but  no  receipt  or  bill  of  lading 
was  ever  given  to  the  plaintiff.  Upon  the  arrival  of  the  train  at 
Augusta,  the  saddles  were  seized  by  a  game-warden,  and  by  him 
removed  from  the  defendants'  car,  without  any  search-warrant  or 
other  legal  process,  and  without  objections  from  the  defendant 
company  or  their  agents,  and  have  never  since  been  delivered 
either  to  the  consignees  or  the  express  company. 

Upon  the  facts  thus  stated,  the  defendants'  liability  is  fully  es- 
tablished. The  plaintiff's  ownership  of  the  property,  its  delivery 
to  the  defendants  for  transportation,  and  their  acceptance  for  that 
purpose,  and  its  non-delivery  to  the  consignees,  9xe  prima  fade 
evidence  of  negligence.  The  burden  is,  therefore,  upon  the 
defendants  to  show  facts  exempting  them  from  liability.  Little 
V.  Railroad  Co.,  66  Me.  241. 

The  property  of  the  plaintiff  while  in  the  hands  of  the  defend- 
ants as  common  carriers,  in  transitu^  was  seized  by  an  officer 
without  any  warrant  or  other  legal  process.  Nor  does  it  appear 
that  any  was  ever  obtained.  The  officer  was,  therefore,  a  mere 
trespasser,  and  the  defendants  were  liable,  under  the  rule  of  the 
common  law,  in  the  same  manner  as  if  they  had  allowed  any  other 
trespasser  to  take  the  property  out  of  their  custody.  Edwards  v. 
Transit  Co.,  104  Mass.  163.  As  against  the  plaintiff,  the  seizure 
was  of  no  more  validity  than  a  trespass  by  an  unofficial  person. 
There  has  never  been  any  adjudication  from  any  tribunal  that  the 
property  seized  was  contraband,  or  other  than  the  lawful  property 
of  the  plaintiff.  The  common  carrier  is  not  relieved  from  the 
fulfillment  of  his  contract,  or  his  liability  as  such  carrier,  any  more 
tiian  if  the  loss  had  occurred  from  fire,  theft,  robbery  or  acci- 
dent.   He  stands  in  the  relation  of  insurer,  where,  as  in  this  case, 


Bekkstt  y.  Ahebicak  Express  Ga  581 

no  special  oontract  is  shown,  and  npon  grounds  of  pablio  policy 
is  liable  for  all  losses  resulting  from  accident,  trespass,  theft  or 
anj  kind  of  unlawful  disposition  of  the  property  intrusted  to 
him  to  carry,  excepting  only  such  as  arise  by  the  act  of  Ood  or 
public  enemies.  Adams  v.  Scott,  104  Mass.  166 ;  Eiff  v.  RaiU 
way  Co.,  117  Mass.  598 ;  Fillebrown  y.  Railway  Oo.,  66  Me. 
462. 

In  the  case  of  Edwards  y.  Transit  Co.,  supra,  it  was  held  that^ 
while  the  carrier  was  not  liable  in  troyer  for  conversion  of  the 
property,  he  was  neyertheless  liable  on  his  contract  or  obligations 
as  common  carrier,  where  the  officer  seizing  the  property  was  a 
trespasser.  "  The  owner  may,  it  is  true,"  say  the  court,  "  main* 
tiiin  troyer  against  the  officer,  who  took  the  property  from  the 
carrier ;  but  he  is  not  obliged  to  resort  to  him  for  his  remedy. 
He  may  proceed  directly  against  the  carrier  upon  his  contract, 
and  leaye  the  carrier  to  pursue  the  property  in  the  hands  of  those 
who  have  wrongfully  taken  it  from  him.'* 

But  the  defendants  claim  exemption  from  liability  in  this  action 
on  the  ground  that  the  property  was  put  into  their  possession 
fraudulently ;  that  having  had  in  their  possession,  and  transported 
during  the  year,  after  the  Ist  day  of  October,  and  before  the  time 
when  this  property  was  delivered  to  them,  three  deer  from  New- 
port station,  to  places  beyond  the  limits  of  the  state,  they  directed 
their  agents  not  to  receive  for  transportation  any  deer  or  parts 
thereof,  and  that  this  fact  was  known  by  report  to  the  plaintiff 
before  he  delivered  the  box  to  the  defendants'  agent. 

Notwithstanding  these  facts  may  all  be  true,  they  constitute  no 
defense  to  this  action.  The  statute  invoked  by  the  defendants 
(Rev.  Stat.,  chap.  30,  §  12)  is  as  follows :  "  Whoever  kills,  destroys 
or  has  in  possession  between  the  Ist  days  of  October  and 
January  more  than  one  moose,  two  caribou,  or  three  deer  forfeits 
$100  for  every  moose,  and  $40  for  every  caribou  or  deer,  killed, 
destroyed  or  in  possession  in  excess  of  said  number ;  and  all  such 
moose,  caribou  or  deer,  or  the  carcasses  or  parts  thereof,  are  for- 
feited to  the  prosecutor.  Whoever  has  in  possession,  except  aliye, 
more  than  the  aforesaid  number  of  moose,  deer  or  caribou,  or 
parts  thereof,  shall  be  deemed  to  haye  killed  or  destroyed  them  in 
yiolation  of  law." 

The  defendants  claim  that  under  this  statute  they  could  not 
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kwf  ally  take  uj  mcMe  deer,  or  puts  thereof,  into  their 
for  tran^NHtation  before  the  foflowing  Janoaij. 

Bat  we  cannot  »dopt  andb  a  oonatracdon  of  this  atatote  aa  voald 
make  it  apply  to  common  carriers.  Such  eonatmction  aa  daimed 
by  the  defendanU  would  make  it  onlawf ol  for  the  carrier  to  tran^ 
port,  between  the  1st  daja  of  October  and  Janoary,  the  rimnmi 
of  muoae,  cskri'ifju  or  deer  hwfally  killed  before  the  lat  day  of 
Octo^Jer.  Laying  aside  all  oonstitntiooal  qneadona,  fw  the  present^ 
in  relation  to  the  doctrine  of  interatate  oommercey  it  ia  aofSeient 
to  aay  that  it  was  not  the  intention  <^  the  I^iialatora  so  to  apply 
it  The  statute,  like  many  others,  may  in  general  terma  be  broad 
enough  to  embrace  corporations  as  well  as  natural  povona  within 
its  proh i bition.  But  its  construction  must  be  sndi  as  was  evidently 
intended  by  the  legislature.  That  intention,  to  some  extent,  may 
be  ascertained  by  taking  into  consideration  the  evil  sought  to  be 
remedied.  Such  was  the  decision  of  this  court  in  its  construction 
of  the  section  foUowing  the  one  now  under  consideration.  AUen 
v.  Young,  76  Me.  80.  In  that  case  it  was  held  that  the  trans- 
portation of  the  hide  or  the  carcass  of  a  deer  from  place  to  place 
in  this  state  is  not  unlawful  if  the  deer  was  kiUed  at  a  time  when 
it  was  lawful  to  do  so,  notwithstanding  the  statute  in  express 
terms  provides  that  whoever  carries  or  transports  from  place  to 
place  the  can^asd  or  liide  of  any  such  animal,  or  any  part  thereof, 
during  the  period  in  which  the  killing  of  such  animal  is  prohib- 
ited, shall  forfeit  the  sum  of  $40.  Certainly  that  language  is  as 
broad,  comprehensive  and  imperative  as  that  of  the  statute  invoked 
in  this  case.  Yet  the  court  aptly  remarked  that  it  could  see  no 
possible  motive  for  making  such  transportation  a  crime.  To  the 
same  effect  was  the  decision  in  State  v.  Beal,  75  Me.  289.  ''  The 
meaning  of  the  legislature  may  be  extended  beyond  the  precise 
words  used  in  the  law,  from  the  reason  or  motive  upon  which  the 
legislatarc  procecsded,  from  the  end  in  view,  or  the  purpose  which 
was  designed."  U.  8.  v.  Freeman,  3  How.  557,  565 ;  Holmes  v. 
Paris,  75  Me.  559,  and  authorities  there  cited. 

The  box  was  delivered  to  and  received  by  the  company.  No 
information  was  asked  concerning  its  contents,  and  none  given. 
If  the  plaintiff  knew  by  report,  when  he  delivered  the  property  to 
the  defendants,  that  their  agents  had  been  directed  not  to  receive 
any  deer  or  parts  thereof,  yet  there  was  no  limitation  of  the  com- 
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pany's  reepoDsibilitj  by  special  contract,  or  sncb  Icnowledge 
brought  home  to  this  plaintiff  and  assented  to  by  him  as  would  be 
necessary  to  limit  such  responsibility.  Fillebrown  v.  Kailway 
Co.,  55  Me.  462.  "  A  carrier  may  limit  his  responsibility  for 
property  intrusted  to  him,"  says  Bigelow,  C.  J.,  in  Buckland  y. 
Express  Co.,  97  Mass.  125,  '^  by  a  notice  containing  reasonable 
and  suitable  restrictions,  if  brought  home  to  the  owner  of  goods 
deliyered  for  transportation,  and  assented  to  clearly  and  nnequiy- 
ocally  by  him.  It  is  also  settled  that  assent  is  not  necessarily  to 
be  inferred  from  the  mere  fact  that  knowledge  of  such  notice  on 
the  part  of  the  owner  or  consignee  of  goods  is  shown.  The  eyi- 
dence  must  go  fnrtber,  and  be  sufficient  to  show  that  the  terms 
on  which  the  carrier  proposed  to  carry  the  goods  were  adopted  as 
the  contract  between  the  parties,  according  to  which  theserdceof 
the  carrier  was  to  be  rendered." 

It  is  undoubtedly  the  right  of  the  carrier  to  require  good  faith 
on  the  part  of  those  who  deliver  goods  to  be  carried,  or  enter  into 
contracts  with  him.  The  degree  of  care  to  be  exercised,  as  well 
as  the  amount  of  compensation  for  the  carriage  of  property,  de- 
pends largely  on  its  nature  and  value ;  and  no  fraud  or  deception 
should  be  used  which  would  mislead  the  carrier  as  to  the  extent 
of  his  duties  or  the  risks  which  he  assumes.  But  we  fail  to  see 
any  such  evidence  of  fraud  or  deception  in  this  case  as  would  ex* 
onerate  these  defendants. 

This  property  was  lawfully  the  property  of  the  plaintiff.  It 
was  delivered  to  and  accepted  by  the  defendant  company  for 
transportation  to  a  point  beyond  the  limits  of  this  state.  Their 
liability  as  common  carriers  held  them  to  a  strict  fulfillment  of 
their  obligation  in  relation  to  the  property  in  their  charge.  That 
obligation  was  not  merely  to  transport  the  property  in  this  state, 
but  to  a  point  outside  of  its  limits  in  another  state.  It  had  law- 
f uQy  commenced  to  move  as  an  article  of  commerce  from  one 
state  to  another.  From  that  moment  it  became  the  subject  of 
interstate  commerce,  and,  as  such,  was  subject  only  to  national 
regulation,  and  not  to  the  police  power  of  the  state.  The  same  is 
unquestionably  true  in  relation  to  whatever  agency  or  instrumen- 
tality may  be  used  as  the  means  of  transporting  such  commodities 
as  may  lawfully  become  the  subject  of  purchase,  sale  or  exchange 
under  the  commerce  clause  of  the  constitution  of  the  United  States. 
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The  transportation  of  the  subject  of  interstate  commeroey  where 
it  is  such  as  may  lawfully  be  parchased,  sold  or  exchanged,  is 
withont  doubt  a  constituent  of  commerce  itself,  and  is  |Niotected 
by  and  subject  only  to  the  r^ulation  of  congress.  The  Daniel 
Ball,  10  Wall.  557,  565  ;  Bowman  v.  EaQway  Co.,  125  TJ.  S.  465, 
485 ;  8  Sap.  Ct.  Bep'r,  689,  1063 ;  County  of  Mobile  v.  KimbaU, 
102  TT.  8.  691 ;  Welton  r.  Missouri,  91  U.  8. 275  ;  Coe  v.  Erroll, 
116  U.  8.  517 ;  6  8up.  Ct.  Rep'r,  475 ;  Leisy  v.  Hardin,  136  TI. 
8.  100 ;  10  8up.  Ct.  RepV,  681. 

Defendants  to  be  defaulted,  damages  to  be  assessed  at  niH 
pri/ua. 

Peters,  C.  J.,  and  Libbey,  Emery,  Haskell  and  Whitehouse^ 
JJ.,  concur.* 

CARRIERS  OF  FREIGHT— RECENT  DECISIONS. 

L  Bep<<f  t  ytf  oomIsw^  su1d«ot  to  umpUniitloo.  —  A  rta^ament  inareoeiiit 
for  goodfl  signed  by  the  ooosignee  that  the  goods  were  delirered  to  him  by  the 
ciJTier  in  good  condition  is  a  mere  admission,  and  is  not  oonclasive.  Mtssoorl 
Pac  Rj.  Co.  ▼.  Fennell,  79  Tex.  448;  19  S.  W.  Rep'r,  SOS. 

2.  Raqvifiag  prepayment  of  freigbt — statule  ooastmed.  —  Under  the  Code 
of  North  Carolina,  section  19S8,  providing  that  common  carriers  may  reqoire 
prepayment  of  freigbt  in  all  cases,  a  railroad  company  may  lairf ally  refuse  to 
receive  freight  offered  by  another  railway  company  without  prepayment, 
though  it  does  not  demand  prepayment  of  others.  Randall  ▼.  Richmond* 
etc.,  R.  Co.,  108  N.  C.  «12;  18  S.  E.  Rep*r.  187. 

3.  Delay  in  transporting  —  presumption  of  negUgenoo.  —  In  a  suit  against' 
a  milway  company  for  damages  caused  to  a  car-load  of  onions  by  delay  in  trans, 
porting  them  sixty -four  miles,  the  fact  that  four  days  were  consumed  therein 
was  sufficient  to  justify  a  finding  of  negligence,  when  there  was  no  evidence 
as  to  the  numl>er  of  transfers  necessary.  St.  Clair  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa,  804;  45  N.  W.  Rep'r,  670.  It  appearing  that  the  onions  were  in  good 
condition  when  placed  in  the  car,  and  by  reason  of  heating  were  worthless 
when  the  car  reached  its  destination,  the  jury  was  justified  in  finding  that  the 
damage  was  caused  by  the  delay.     Ibid . 

4.  Connecting  lines — through  contract — evidence.  —  Where  a  railroad 
company  receives  freight  to  be  forwarded  to  a  point  not  on  its  line,  the  fact 
that  it  requires  from  the  shipper  a  guaranty  of  pay  ment  of  through  freight  is 
not  conclusive  that  it  undertakes  the  responsibility  of  delivering  the  goods  at 
the  point  of  destination.  Illinois  Central  R.  Co.  v.  Kerr,  68  Miss.  14;  8  Bo. 
Rep'r,  830. 

6.  Oonnooting  lines  —  dvties  and  liabilities.  —  Where  the  last  carrier  is  not 
a  party  to  any  special  contract  for  the  entire  transit,  it  is  not  liable  for  loss  or 
damage  to  the  goods  before  they  were  received  by  it.  East  Tenn.,  etc,  R.  Co. 
V.  Johnson,  85  Qa.  497;  11  S.  E.  Rep'r,  809.    Nor  is  it  bound  by  a  contract  for 
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special  nXea  made  by  the  initial  carrier  of  which  ii  has  no  notice.    Georgia  R, 
Ck).  V.  Murray,  85  Ga.  843;  11  S.  E.  Rep'r,  779. 

In  an  action  for  faiUire  to  delirer  0oods  at  ibeir  deatination  on  a  connecting 
line,  for  which  goods  defendant  railroad  company  issned  a  bill  of  lading,  lim- 
iting its  liabllitj  to  damages  oecarring  while  the  goods  were  nnder  its  control, 
it  Is  proper  to  ref  oae  to  direct  a  verdict  for  defendant  where  the  evidence  fails 
to  show  ihat  the  goods  were  delivered  safely  to  the  connecting  line.  Georgia 
Pac.  Ry.  Co.  ▼.  Hnghoat,  90  Ala.  86;  8  Bo.  Rep'r,  68. 

6.  BzemptioB  from  loss  by  fire  —  burden  of  proo£ — Under  a  bill  of  lading 
pioviding  that  the  carrier  shall  not  be  liable  for  loss  or  damage  by  fire  the  bur- 
den of  proof  is  on  the  carrier  not  only  to  show  that  the  cause  of  loss  was  within 
Hie  exception,  but  also  that  there  was  no  negligence  on  its  part.  Missouri 
Pac.  Ry.  Co.  v.  China  Manuf.  Co.,  79  Tex.  96;  14  S.  W.  Rep'r,  785. 

7.  Damage  to  goods  —  prima  £soie  evldenoe  of  negUgenoe.  —  When  it  is 
shewn  that  goods  were  sound  and  carefully  padied  when  delivered  to  the  car- 
rier,  the  fact  that  they  arrive  in  a  damaged  condition  ia  prima  fade  evidence 
of  negligence.  Phoenix  Clay-Pot  Works  v.  Pittsburgh,  etc.,  R.  Co.,  189  Penn. 
Bt.  984;  80  Atl.  Rep'r,  1096. 

8.  Oar  blownfrom  track  —  destmotion  of  goods  —  aot  of  God.  —  In  an  ao» 
tioB  against  a  railroad  company  to  recover  the  value  of  an  express  package,  it 
appeared  that  the  express-car,  with  three  others,  was  blown  from  the  track  by 
a  gale,  into  such  a  position  that  all  the  goods  mast  have  been  thrown  into  one 
corner  at  the  top;  that  the  car  was  immediately  set  on  fire  by  coals  from  the 
stove,  and  burned  so  rapidly  that  the  messenger  escaped  with  difficulty;  and 
that  the  wind  was  so  fierce  as  to  make  it  almost  impossible  to  stand  or  walk* 
and  the  air  so  full  of  dust  that  one  could  scarcely  see.  Held  sufficient  evi- 
deooe  to  support  a  findiAg  that  the  proximate  caase  was  the  '*  act  of  God/' 
and  not  the  failure  of  the  company  to  remove  the  goods  after  car  was  over> 
turned.     Bythe  v.  Denver,  etc.,  R.  Co.,  15  Col.  383;  36  Pac  Rep'r,  702. 

9.  Loss  of  goods — settlement  with  consignee. —  In  case  of  unqualified  con- 
signment of  property,  the  carrier  has  the  right  to  assume  that  the  consignee 
is  the  owner,  and  to  settle  a  claim  for  damages  for  the  non-delivery  of  prop- 
erty, with  him.   Scammon  v.  Wells,  Fargo  &  Co. ,  84  Cal.  81 1 ;  24  Pac.  Rep'r,  284. 

10.  Delivery  where  no  station  on  side  track. —  A  car-load  of  bricks  was 
consigned  to  plaintiff  at '' Cioverfield  Sta."  There  was  no  station  agent  or 
side  track  there,  and  no  one  was  upon  the  ground  to  receive  the  bricks.  After 
waiting  a  few  minutes,  during  which  the  locomotive  whistle  was  repeatedly 
sounded,  the  car  was  carried  to  a  station  a  mile  beyond,  and  left  upon  a  side 
.track.  Held  that,  since  the  loaded  car  could  not  be  left  upon  the  track,  it 
was  the  duty  of  the  company  to  unload  and  leave  the  bricks  upon  the  ground, 
and  the  freight  having  been  prepaid,  plaintiff  was  entitled  to  recover  their 
value.     Louisville,  etc.,  R.  Co.  v.  Qilmer.  89  Ala.  534;  7  So.  Rep'r,  654. 

11.  Title  of  oonsignee  —  holding  goods  for  prior  freight — charges  against 
oonsignor. — Where  goods  are  consigned  generally  to  the  consignee  without 
any  particular  place  of  delivery  being  designated,  the  title  of  the  consignor 
passes  upon  delivery  to  the  carrier.  In  such  case,  the  carrier  cannot,  by  an 
agreement  in  the  bill  of  lading,  acquire  the  right  to  bold  the  goods  for  prior 
freight  charges  against  the  consignor  as  well  as  for  those  on  such  goods. 
Baeharach  v.  Chester  Freight  Line,  188  Penn.  St.  414;  19  AtL  Rep'r,  409. 
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Obowdeb  et  al.  y.  Town  of  Suluvak  et  al. 

(Soprane  Cooit  of  IimMiumi,  June  18,  Un.) 
1.   MxnXlCSPAJs  OOBFORATIOHS.     LlOHT  OOHTRACT  FOB  ▲  TEBK  OF  TBABB. 

Crbatihg  debt  ih  EXCESS  OF  uxiT.  A  oontFBct  between  a  city  and  a  private 
corporation,  whereby  the  latter  agioee  to  eapply  the  dtj  with  light  for  a 
specified  number  of  years  at  a  certain  price  per  year,  does  not  create  a  debt 
for  the  sum  of  a]l  the  annual  payments,  within  the  meaning  of  tlie  statntoiy 
limitation  on  municipal  indebtedness,  since  the  payment  for  each  year  does 
not  become  obligatory  till  tlie  senrices  for  that  year  have  been  rendered. 

2.  Mode  of  comtbactino.    Notice.    In  the  absence  of  any  stetntoiy  pn^ 
Tision  requiring  notice,  a  city  may  make  a  contract  for  electric  light,  to  be 
paid  for  from  the  corporate  treasury  without  giving  aby  notice. 
,  8.  Db  facto  cobpobatiohs.    Collatebal  attack.     The  existence  of  a 
corporation  ds  facto  cannot  he  collaterally  attacked. 

4.   OBAMTIHa  BIOHT  TO  USB  BTBEVTS   FOB   LIOHTINO.      VaLIDITT.     PCMJCB 

FOWEB.  An  ordinance  granting  an  electric  light  company  the  right  to  ose  the 
city  streets,  without  making  such  right  exdusire,  is  a  mere  license,  and  is 
▼alid.  Buch  grant  does  not  preclude  the  right  to  grant  like  privileges  to 
others,  nor  debar  the  city  from  regulating  the  use  of  the  streets  by  general 
ordinance. 

APPEAL  from  circnit  oourt,  Sallivan  county,  William  M. 
Franklin,  special  judge.  ' 


Hvmph/reys  <&  Wclfe^  Beasley  <&  Williams  and  J.  H,  KeUey^ 
for  appellants.    John  T.  Hays  and  Bwff^  dk  Hays^  for  appellees. 

Elliott,  J.  The  object  of  this  suit  is  to  enjoin  the  officers  of 
the  town  of  Sullivan  from  paying  to  the  Sullivan  Electric  Light 
and  Power  Company  compensation  for  furnishing  the  town  and 
its  citizens  with  light.  The  theory  upon  which  the  complaint  is 
constructed  is  that  the  contract  with  the  company  and  the  ordi- 
nance upon  which  it  is  founded  are  void.  One  of  the  grounds 
upon  which  the  validity  of  the  contract  is  assailed  is  that  it  creates 
an  indebtedness  beyond  the  limits  prescribed  by  the  statute.  The 
law  is  against  the  appellants  upon  this  point.  They  assume  that 
the  contract  creates  a  debt  for  the  aggregate  of  all  the  yearly 
payment,  provided  for  by  the  contract,  and,  if  this  assumption  is 
not  valid,  their  position  is  untenable.  That  this  assumption  is  not 
valid  is  clear.  Where  a  municipal  corporation  contracts  for  a 
usual  and  necessary  thing,  such  as  water  or  light,  and  agrees  to 
pay  for  it  annually  as  furnished,  the  contract  does  not  create  an 
indebtedness  for  the  aggregate  sum  of  all  the  yearly  installments, 
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since  the  debt  for  each  jear  does  not  come  into  existence  until 
the  compensation  for  each  year  has  been  earned.  It  may  be  true 
that  the  contract  creates  an  obligation,  for  a  breach  of  which  an 
action  for  damages  will  lie,  but  it  does  not  create  a  right  of  action 
for  the  unearned  compensation.  The  earning  of  each  year's  com* 
pensation  is  essential  to  the  existence  of  a  debt.  If  municipal 
corporations  cannot  contract  for  a  long  period  of  time  for  such 
things  as  light  or  water,  the  result  would  be  disastrous;  for  it  is 
matter  of  common  knowledge  that  it  requires  a  large  outlay  of 
money  to  provide  machinery  and  appliances  for  supplying  towns 
and  cities  with  light  and  water,  and  that  no  one  will  incur  the 
necessary  expense  for  such  machinery  and  appliances  if  only  short 
periods  are  aJlowed  to  be  provided  for  by  contract. 

The  courts  cannot  presume  that  the  legislature  meant  to  so 
cripple  the  mnnicipalities  of  the  state  as  to  prevent  them  from 
securing  light  upon  reasonable  terms,  and  in  the  ordinary  mode 
in  which  such  a  thing  as  electric  light  or  gas  is  obtained.  But  it 
is  annecessary  to  discuss  this  point  at  greater  lengthy  for  we  regard 
the  law  upon  it  as  settled  by  the  adjadged  cases.  City  of  Val- 
paraiso^. Gardner,  97  Ind.  1,  and  authorities  cited ;  City  of  New 
Albany  v.  McCulloch  (Snp.  Ct.  Ind.),  26  N.  E.  Eep'r,  1074 ; 
East  St.  Louis  v.  East  St.  Louis,  etc.,  Co.,  98  111.  415 ;  Appeal  of 
City  of  Erie,  91  Penn.  St.  398 ;  Grant  v.  Davenport,  '86  Iowa, 
896 ;  1  Dill.  Mun.  Corp.  (4th  ed.),  §  135. 

The  statute  confers  upon  municipal  corporations  authority  to 
contract  for  electric  lights,  and  does  not  require  that  notice  should 
be  given  inviting  proposals,  nor  does  it  require  notice  in  any  form. 
Elliott  Supp.,  §  794.  As  the  mode  of  making  contracts  is  com- 
mitted to  the  discretion  of  the  municipal  authorities  and  they  are 
not  required  to  give  notice,  a  contract  may  be  awarded  without 
giving  notice.  City  of  Aurora  v.  Fox,  78  Ind.  1.  If  the  munic- 
ipality were  endeavoring  to  levy  a  specific  assessment  upon  in 
dividuals  or  upon  private  property,  then  notice  would  be  required 
upon  general  principles ;  but  there  is  no  such  attempt  here,  for 
the  entire  compensation  is  to  be  paid  from  the  corporate  treasury. 
There  is  a  clear  and  important  difference  between  cases  where  a 
debt  is  created  payable  out  of  general  corporate  revenues  and  cases 
where  special  assessments  are  laid  upon  property.  See  authoritieB 
cited,  note  1,  Elliott  Beads  &  8.  343. 
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The  right  of  the  electric  oompanj  to  exercise  corporate  func- 
tions cannot  be  ooUaterallj  attacked.  Where  there  is  a  statute 
anthorizing  the  creation  of  a  corporation,  an  attempt  to  comply 
with  the  statute,  and  an  actual  exercise  of  corporate  functions,  the 
existence  of  the  corporation  can  only  be  destroyed  by  a  direct 
proceeding.  Baker  v.  Neff,  78  Ind.  68 ;  Williamson  ▼.  Eokomoy 
etc.,  Co.,  89  Ind.  889. 

It  is  unquestionably  true  that  a  municipal  corporation  cannot 
grant  to  a  private  cwporation  the  exclusive  privilege  of  using  its 
streets  for  the  purpose  of  supplying  the  corporation  or  its  citizens 
with  light,  water,  fuel  or  the  like.  Indianapolis,  etc.,  Co.  v.  Citi- 
zens', etc.,  Co.  (Sup.  Ct.  Ind.),  S4  N.  E.  Rep^r,  1064;  Mining  Co. 
V.  Town  of  Elwood,  114  Ind.  883 ;  16  N.  E.  Rep'r,  624.  Bee 
authorities  cited  in  Elliott  Boads  &  6.  882.  K  the  ordinance 
before  us  is  to  be  construed  as  granting  an  exclusive  privilege,  it 
must  be  adjudged  void,  in  so  far,  at  least,  as  it  attempts  to  make 
such  a  grant.  We  are,  however,  quite  well  satisfied  that  the  or- 
dinance  does  not  attempt  to  grant  an  exclusive  privilege.  It  does, 
it  is  true,  grant  a  right  to  use  the  streets  of  the  town,  but  it  does 
not  exclude  their  use  by  competing  companies.  It  does  not 
throttle  competition,  for  it  merely  grants  a  license  to  use  the 
streets.  It  cannot  be  held  that  permission  to  one  company  to  use 
the  streets  excludes  others.  On  the  contrary,  the  grant  of  such  a 
license  leaves  plenary  power  in  the  municipality  to  grant  licenses 
to  rival  companies  at  any  time. 

A  licensee  who  obtains  a  right  to  use  public  streets  does  not 
obtain  a  monopoly.  The  right  to  grant  other  licenses  remains 
open  and  unobstructed.  Not  only  does  the  right  to  license  other 
companies  remain  open,  but  the  right  to  prescribe  reasonable  police 
regulations  by  a  general  ordinance  also  remains  unimpaired.  This 
is  the  effect  of  the  decision  in  Mining  Co.  v.  Town  of  Elwood^ 
supra.  A  private  corporation  that  obtains  license  to  use  the  streets 
of  a  municipality  takes  it  subject  to  the  power  of  the  municipality 
to  enact  a  general  ordinance,  such  as  that  exercised  in  enacting 
police  regulations;  for  a  governmental  power  cannot  be  sur- 
rendered or  bartered  away,  even  by  express  contract.  But  there 
is  here  no  attempt  to  surrender  or  barter  away  this  governmental 
power,  for  there  is  nothing  more  than  a  license  to  use  the  streets 
of  the  town.     The  decision  in  the  case  of  Mining  Co.  v.  Tovm  of 
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Elwood,  sapra,  was  made  upon  an  ordioanoe  aasaming  to  make  a 
discrimination  in  favor  of  one  company,  and  thns  exdade  all 
others  from  using  the  streets  of  the  town  for  supplying  the  citi- 
zens with  f ael ;  and  it  cannot  be  regarded  as  deDying  the  right  to 
grant  a  license  to  a  designated  company,  although  it  does  deny 
the  power  to  discriminate  in  favor  of  one  company  to  the  detri- 
ment  of  competing  companies.  When  a  municipality  attempts 
to  regulate  the  mode  of  using  its  streets,  it  must  do  so  by  a  gen- 
eral ordinance ;  but  it  does  not  follow  that  a  general  ordinance  is 
essential  to  the  validity  of  a  license  granted  to  a  designated  com- 
pany. It  is  one  thing  to  specifically  license  a  corporation  to  lay 
pipes  in  a  street  or  construct  electric  lines,  and  quite  another  to 
r^nlate  the  entire  subject  of  supplying  light,  fuel  or  the  like ; 
for,  where  the  municipal  authorities  assume  to  legislate  upon  the 
entire  subject,  a  general  ok*dinance  is  required,  but  where  they 
simply  grant  a  privilege  to  use  the  streets,  and  do  not  undertake 
to  regulate  the  entire  subject,  a  general  ordinance  is  not  indis- 
pensably necessary  to  authorize  the  licensee  to  use  the  streets. 
But  neither  by  a  general  ordinance  nor  by  special  license  can 
discriminations  be  made  or  monopolistic  privileges  be  created. 
It  is,  however,  often  true  that  a  privilege  is  in  its  nature  monop- 
olistic, and,  as  shown  in  the  case  of  Indianapolis,  etc.,  Co.  v. 
Citizens',  etc.,  Co.,  supra,  when  this  is  so  the  grant  of  the  privi- 
lege is  of  necessity  the  grant  of  monopolistic  right ;  but  in  such  a 
case  the  corporate  grant  does  not  create  the  monopoly.  See  au- 
thorities cited,  notes  1-3,  Elliott  Roads  &  S.  567.  In  this  in- 
stance, there  is  nothing  more  than  the  grant  of  a  license.  There 
is  no  attempt  to  create  exclusive  privileges,  nor  any  attempt  to 
regulate  fhe  entire  subject.  The  rights  acquired  under  a  mere 
permissive  license  are  subject  to  control  under  the  delegated 
governmental  power  vested  in  the  municipality ;  for  no  licensee 
can  acquire  rights  not  subject  to  regulation  under  the  police  power 
delegated  to  local  governmental  instrnmentalities.  We  have  here 
no  question  of  contract  rights,  for  the  question  presented  by  the 
record  is  whether  a  special  ordinance  granting  a  permissive 
license  to  a  designated  corporation  is  effective.  Judgment 
affirmed.* 
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MnnMiMil  coipotiitfoiMi — iummJuy  drtiiln  "wldbdUm  o£<  4)nrtHutioiLi — Tha 
eoDstitaUoii  of  C^eoigia  pioridM  that  a  debt  cannot  be  ineamd  bj  a  town» 
withoat  the  appioTal  of  two-thiida  of  the  Toten  thereof.  In  Lott  ▼.  Hajor,  etc., 
of  WajeroM,  84  Oa.  881;  11  S.  E.  Bep'r,  658,  it  was  held  that  the  making  of  a 
eontract  for  lighting  the  town  for  ten  jeara,  by  the  terms  of  which  $2,000  waa 
to  be  paid  annoally  in  monthly  inatallmenta  did  not  create  a  debt  within  the 
mnaning  of  the  oonatitation. 


Elttov  Lahd  Co.  v.  BmuNOHAM  WAREHotrBS  &  Elevator  Co. 

(8apr»me  Court  of  Alahama.  May  1, 1801.) 

1.  GOBPORATIOKS.      LTABILITT  UPON  flfrOCK  ISSUED  FDR  FROnaiTT  AT  AH  KZ- 

CB88ITB  TAiiUATiON.  The  individual  defendants  organised  a  orporatlon  with 
a  capital  stock  of  $200,000,  and  sabscribed  for  the  whole  amount.  In  payment 
of  their  subscription  they  transferred  to  the  company,  without  actual  fraud,  a 
bond  for  title  for  land,  for  which  they  had  paid  only  $5,000.  For  the  balance 
of  the  purchase-money  (about  $50,000)  the  ^company  executed  its  notes.  The 
land  was  worth  no  more  than  was  paid  for  it.  Held,  that  under  the  oonstito- 
tion  of  Alabama,  article  14,  section  6,  prohibiting  the  issue  of  stock  except  for 
money  or  property  actually  receiyed,  and  the  Code  of  Alabama,  1876,  section 
1805,  requiring  all  stock  subscriptions  to  be  paid  in  money,  or  in  labor  or 
property  at  its  money  value,  defendants  are  liable  to  creditors  of  the  corpora- 
tion to  the  extent  of  the  difference  between  the  value  of  the  property  and  the 
amount  of  their  subscription. 

2.  PlaintifF  cannot  be  presumed  to  have  had  knowledge  of  the  manner  in 
which  the  stock  was  paid  for  by  the  fact  that  it  was  the  vendor  of  the  land  to 
the  individual  defendants  and  took  notes  tot  the  deferred  payments  from  the 

defendant  corporation* 

APPEAL  from  chancery  court,  JefiEerson    ooanty,  Thomas 
Cobbs,  chancellor. 

Alex.  T.  London  for  appellant  Oarrett  dk  Underwood  for 
appellee. 

Walker,  J.  The  bill  was  filed  by  the  Elyton  Land  Company 
as  a  judgment  creditor  of  the  Birmingham  Warehouse  and  Ele- 
vator Company,  a  corporation,  and  its  purpose  is  to  secure  the 
payment  of  the  judgment  by  the  enforcement  of  the  alleged  an- 
satisfied  liability  of  the  individual  defendants  as  original  sub- 
scribers to  the  stock  of  the  defendant  corporation.  It  is  averred 
that  said  individual  defendants  pretend  that  they  have  dischaiged 
and  satisfied  their  liability  as  such  subscribers,  bat  is  alleged  that 
the  transaction  whereby  it  was  attempted  to  discharge  that  lia- 
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bilitj  is  merely  colorable,  and  is  void  as  against  the  creditors  of 
said  corporation,  and  that  said  sabscribers  are  liable  to  pay  iu 
money  the  amount  of  their  said  subscriptions,  or  so  much  thereof 
as  is  necessary  to  satisfy  said  judgment.  The  following  is  the  sub- 
stance of  the  case  stated  by  the  bill :  > 

On  the  9th  day  of  March,  1887,  the  Ely  ton  Land  Company  exe- 
cuted and  delivered  to  defendant  J.  A.  Van  Hoose,  as  trustee  for 
the  Birmingham  Warehouse  and  Elevator  Company,  a  corporation 
then  in  process  of  organization,  its  bond  of  title  for  two  blocks 
of  land  near  the  city  of  Birmingham,  to  be  paid  for  at  the  price 
of  $53,000.  Said  Van  Hoose  paid  to  the  Elyton  Land  Company 
$5,000  on  the  execution  and  delivery  of  the  bond  for  title,  by  the 
terms  of  which  it  was  provided  that  he  was  to  execnte  a  transfer 
and  conveyance  of  his  rights  and  interests  thereunder  to  the  Bir- 
mingham Warehouse  and  Elevator  Company,  upon  its  organization, 
and  that  that  company  should  make  its  nine  notes  for  the  balance 
of  the  purchase-money  to  the  Elyton  Land  Company,  said  notes  to 
be  each  for  $5,338.33,  bearing  interest  from  August  20, 1886,  pay- 
able, respectively,  at  one,  two,  three,  four,  five,  six,  seven,  eight, 
and  nine  years  from  that  date.  On  the  19th  day  of  February, 
1887,  said  Van  Hoose  and  the  other  individual  defendants  John- 
ston, Sage  and  McLester  filed  their  petition  in  the  oflSce  of  the 
probate  judge  of  Jefferson  county  for  the  organization  as  a  corpo- 
ration of  the  Birmingham  Warehouse  and  Elevator  Company,  the 
capital  stock  of  which  was  to  be  fixed  at  $250,000,  to  be  divided 
into  two  thousand  five  hundred  shares  of  $100  each.  On  the 
same  day  a  commission  was  issued  to  said  Yan  Hoose,  Johnston, 
Sage  and  McLester,  constituting  them  a  board  of  corporators, 
and  authorizing  them  to  open  books  of  subscription  to  the  capital 
stock  of  the  proposed  corporation.  On  the  11th  day  of  March, 
1887,  said  board  of  corporators,  over  their  signatures,  reported 
and  certified  to  said  probate  judge  that  on  the  9th  day  of  March, 
1887,  they  had  opened  books  of  subscription  to  the  stock  of  said 
proposed  corporation,  and  that  they  had  each  subecribed  for  five 
hundred  shares,  *^  subscribed  through  James  A.  Yan  Hoose,  trus- 
tee for  the  subscribers,  and  payable  in  real  property  near  the  city 
of  Birmingham,  *  *  *  of  the  money  value  stated  in  said 
subscription  of  $250,133.33,  subject  to  the  unpaid  purchase- money 
due  to  the  Elyton  Land  Company,  amounting  to  $50,133.33,  the 
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payment  of  which  is  to  be  UBOined  bj  said  company,  said  lands 
being  fally  described  in  the  bond  for  titles  of  the  Elyton  Land 
Ck>mpany  to  said  James  A.  Yan  Hoose,  trnstee,  dated  March  9, 
1887,  which  said  trast^ee  is  to  convey  to  said  company  in  payment 
of  said  two  thousand  shares  of  stock,"  and  Yan  Hoose,  Johnston 
and  McLester  each  subscribed  for  one  share,  payable  in  money. 
Said  corporators  further  reported  that  on  the  organization  of  said 
company  said  Yan  Hoose,  Johnston,  Sage  and  McLester  were 
present,  and  each  represented  in  person  five  hundred  and  one 
shares  in  stock ;  that  each  of  said  persons  was  elected  a  director 
of  said  corporation,  and  that  the  board  of  directors  elected  Yan 
Hoose  as  president  and  McLester  as  treasarer  aod  secretary  of  the 
corporation.  It  was  further  reported  and  certified  by  the  corpo- 
rators that  on  the  10th  day  of  March,  1887,  after  the  organization 
of  said  company,  all  the  capital  stock  thereof  payable  in  money 
was  paid  to  the  treasurer,  and  all  the  property  subscribed  was 
delivered  to  him. 

The  subscriptions  were  made  as  reported,  and  certified  by  the 
corporators.  It  was  not  true  at  the  time  of  the  filing  of  the  bill, 
or  when  the  subscriptions  were  made  and  reported,  that  said  land 
was  of  the  money  value  of  $200,000.  The  price  named  in  said 
bond  for  title  —  $53,000  —  was  at  the  time  of  said  subscriptions 
the  full  money  value  of  said  land  when  sold  on  long  credit.  Said 
Yan  Hoose,  Johnston,  Sage  and  McLester  well  knew  that  said 
land  was  not  worth,  nor  was  it  of  the  money  value  of  $200,000, 
or  any  thing  near  that  sum.  After  said  subscriptions  were  made, 
and  after  said  Birmingham  Warehouse  and  Elevator  Company  was 
organized,  said  Yan  Hoose  indorsed  to  it  said  bond  for  title,  and 
said  company  executed  its  nine  promissory  notes,  as  by  the  terms 
of  the  bond  for  title  it  was  provided  it  should  do ;  and  said  Yan 
Hoose,  Johnston,  Sage  and  McLester  now  claim  that  the  assign- 
ment of  said  bond  was  a  discharge  and  satisfaction  of  said  sub- 
scription of  $200,000,  which  has  not  been  otherwise  paid.  It  is 
this  transaction  which  the  bill  alleges  is  merely  colorable  and  is 
void  as  against  the  creditors  of  said  corporation.  Only  $5,000 
has  been  paid  on  accoant  of  said  purchase-money.  The  Elyton 
Land  Company  has  recovered  judgment  against  said  Birmingham 
Warehouse  and  Elevator  Company  on  two  of  said  notes.  That 
judgment  remains  unsatisfied,  and  said  corporation  has  no  property 
out  of  which  it  could  be  satisfied  by  execution. 
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Each  of  the  individnal  defendants  demurred  to  the  bill  upon 
the  following,  among  other  grounds :  (1)  That  the  bill  on  its  face 
ahows  that  the  complainant  has  no  right  to  the  relief  therein 
prayed  because  it  shows  that  this  defendant  owes  nothing  to  the 
Birmingham  Warehonse  and  Elevator  Company,  either  in  nnpaid 
subscriptions  for  stock  or  otherwise;  (2)  because  said  bill  alleges 
no  facts  which  render  this  defendant  liable  personally  in  any  way 
for  the  alleged  debt  mentioned  therein  as  due  from  said  Birming- 
ham Warehouse  and  Elevator  Company  to  the  complainant ;  and 
(8)  because  said  bill  shows  that  this  defendant  subscribed  for  stock 
in  said  Birmingham  Warehouse  and  Elevator  Company,  payable 
in  property,  at  a  valuation  mentioned  in  said  subscription,  which 
property  has  been  delivered  and  received  in  full  payment  for  said 
stock ;  and  said  bill  fails  to  show  that  said  property  was  over- 
valued unreasonably,  intentionally  and  fraudulently,  or  that  the 
defendant  has  made  a  profit  from  the  stock  so  subscribed  and  taken 
by  him.  A  decree  was  rendered  sustaining  the  demurrers  as  to 
the  grounds  here  mentioned.     The  appeal  is  from  that  decree. 

On  the  averments  of  the  bill  it  is  to  be  taken  as  true  that  the 
property  which  was  received  by  the  corporation  as  full  payment 
of  the  stock  subscription  was  worth  only  $5,000,  the  amount 
which  had  been  paid  on  the  bond  for  title.  It  follows  that  the 
<lecree  of  the  chancery  court  involves  the  assertion  of  the  validity 
as  against  the  creditors  of  the  corporation  of  the  payment  of  a 
stock  subscription  of  $200,000  by  the  transfer  to  the  corponu 
tion  of  property  worth  only  $5,000.  In  reviewing  this  determina- 
tion regard  is  to  be  had  to  certain  constitntional  and  statutory 
provisions,  which  are  to  be  construed  and  applied  in  the  light 
of  settled  principles  governing  the  relations  of  stockholders  to 
the  corporation  of  which  they  are  members,  and  to  the  creditors 
thereof.  By  the  constitution  of  1875  it  was  provided  that  "  no 
corporation  shall  issue  stock  or  bonds,  except  for  money,  labor 
done  or  money  or  property  actually  received ;  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void ; "  and  that  '^  dues 
from  private  corporations  shall  be  secured  by  such  means  as  may 
be  prescribed  by  law,  but  in  no  case  shall  any  stockholder  be  in- 
dividually liable  otherwise  than  for  the  unpaid  stock  owned  by 
him  or  her.  Const.,  art.  14,  §§  6,  8.  Prior  to  the  adoption  of  the 
present  constitution  each  stockholder  in  any  corporation  was  liable 
VOL.  rv.— 75 
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to  theamoant  of  stock  held  or  owned  bj  him,  the  law  impoeing  a 
liability  not  only  to  the  extent  that  the  stock  was  unpaid,  bat  for  an 
additional  snm  equal  to  the  amount  of  snch  stock.  Const.  1868, 
art.  13,  §  3;  Rev.  Code  1867,  §  1760;  McDonnell  v.  Insursnce 
Co.,  85  Ala.  401 ;  5  Sonth.  Rep'r,  120.  Before  the  creation  of 
this  additional  liability  the  stock  and  other  property  of  a  priv^ate 
corporation  was  regarded  and  treated  in  a  conrt  of  equity  as  a  trust 
fund  for  the  payment  of  the  debts  of  the  corporation,  and  in  the 
event  of  the  insolvency  of  the  corporation,  unpaid  stock  subscrip- 
tions could  be  condemned  for  the  satisfaction  of  the  creditor^ 
and  said  additional  liability  was  a  mere  increase  of  the  security 
for  the  payment  of  the  corporate  debt.  Smith  v.  Hnckabee,  53 
Ala.  191.  While  corporate  creditors  were  secured  by  this  special 
liability  existing  in  their  favor  there  was  no  direct  constitutional 
or  general  statutory  prohibition  against  the  abuse  of  corporate 
powers  by  the  issue  of  stock  not  in  good  faith  representing  the 
value  of  money,  service  or  property  actually  contributed  to 
the  corporate  enterprise ;  and  the  general  incorporation  law  then 
in  force  contained  no  requirements  as  to  the  mode  of  subscribing 
for  stock,  or  as  to  how  the  subscription  liability  should  be  satis- 
fied. Code  1867,  chaps.  3,  4,  tit.  2,  pt.  2.  The  dangers  to  which 
corporate  creditors  were  exposed  by  the  absence  of  such  regula- 
tions were  obviated  by  the  provisions  for  said  additional  liability. 
When  those  provisions  were  repealed  by  the  constitution  of  1875 
there  was  an  obvious  necessity  of  providing  that  the  trust  fund, 
the  remaining  security  for  corporate  creditors,  should  exist  as  a 
thing  of  substance,  and  that  the  liability  for  unpaid  stock  should 
not  be  merely  illusory.  This  necessity  was  not  overlooked.  The 
former  legislative  policy  of  securing  corporate  creditors  by  mak- 
ing the  stockholders  liable  to  them  in  amounts  over  and  above 
what  they  could  be  called  upon  to  pay  on  their  stock  subscriptions 
gave  place  to  a  new  policy,  the  aim  of  which  was  to  afford  proper 
security  to  persons  dealing  with  corporations  by  prohibiting  the 
issue  of  stock  except  for  value  received  by  the  corporation,  and 
by  providing  definite  regulations  for  the  payment  of  stock  sub> 
scriptions  in  money,  or  in  labor  or  property  at  its  money  value. 

This  new  policy  is  evidenced  generally  by  section  6,  article  14, 
of  the  constitution,  quoted  above,  and  particular]  v  as  to  man- 
ufacturing, mining,  immigration  and  industrial  business  corpora- 
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lions,  by  section  1805  of  the  Code  of  1876,  which  provides  that 
^'  all  subscriptions  to  the  capital  stock  of  any  company  organized 
or  proposed  to  be  organized  noder  the  provisions  of  this  article 
shall  be  niade  payable  in  money,  or  in  labor  or  property  at  its 
money  value,  to  bo  named  in  the  list  of  subscription ;  and  in  case 
of  a  failure  to  perform  the  labor,  or  deliver  the  property,  accord- 
ing to  the  terms  of  the  subscription,  the  money  value  thereof  as 
named  in  the  list  of  subscription  shall  be  paid  by  the  subscribers." 
These  enactments  are  not  for  the  benefit  of  corporate  creditors 
alone.  The  policy  evidenced  thereby  bears  upon  the  relations  of 
corporations  to  the  public  and  upon  the  relations  of  stockholders 
to  each  other,  to  the  corporation  and  to  its  creditors. 

This  court  has  not  heretofore  had  occasion  to  pass  upon  the 
question  as  to  the  effect  of  these  provisions  upon  the  rights  of 
corporate  creditors.  The  effective  operation  of  the  constitutional 
provision  in  other  connections  has  been  recognized  in  several 
cases.  In  Fitzpatrick  v.  Publishing  Co.,  83  Ala.  604 ;  2  South. 
Rep'r,  727,  it  was  held,  at  the  instance  of  an  objecting  stock- 
holder, that  under  the  constitutional  and  statutory  provisions  a 
corporation  with  a  paid-up  capital  of  $10,000  has  no  authority  to 
double  its  capital  stock  and  distribute  the  new  stock  among  its 
stockholders  as  a  stock  dividend,  on  the  mere  statement  that  its 
capital  stock  ^'  has  been  invested  in  property  which  has  more  than 
doubled  in  value,  and  is  now  worth  $20,000  over  and  above  all 
liabilities;"  and  an  injunction  was  issued  to  restrain  and  enjoin 
the  corporation  from  carrying  into  effect  a  resolution  which  had 
been  adopted  by  the  stockholders  for  the  issue  and  distribution  of 
such  new  stock.  In  the  course  of  the  opinion  it  was  said  :  ^^  Let 
us  not,  by  timid  interpretation,  impair  the  strength  of  this  bul- 
wark, erected  by  our  constitution-makers  against  the  frauds  which 
have  become  the  reproach  of  the  age  we  live  in."  In  Williams 
V.  Evans,  87  Ala.  725  ;  6  South.  Rep'r,  702,  it  was  held  that  relief 
could  not  be  granted  on  an  executory  contract,  to  pay  for  the 
transfer  of  a  subscriber's  right  under  a  stock  subscription  whereby 
it  was  provided  that  the  corporation  to  be  formed  should  issue 
^^  $5  of  stock  for  $  1  subscription."  The  stock  had  not  been  issued 
when  the  contract  in  suit  was  made.  The  coui't  said  :  "  A  con- 
tract which  contemplates  the  violation  of  a  statute  or  a  constitu- 
tion as  a  mode  of  executing  such  contract,  is  illegal  and  void.     * 
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*  *  One  of  the  parposes  of  this  claase  of  the  eonstitation  was 
to  protect  the  public,  as  well  as  stockholders,  against  sparious  and 
worthless  stock  by  the  process  of  watering ;  in  other  words,  from 
fraadnlently  issuing  and  putting  on  the  market  fictitious  corporate 
stock,  which  is  based  on  nothing  valuable  as  a  consideration  for 
its  issue.  It  is  greatly  to  the  interest  of  the  public  that  the  policy 
of  this  provision  should  be  enforced.'^ 

In  Parson  v.  Joseph,  decided  during  the  present  term,  and  re- 
ported in  8  South.  Bep'r,  788,  the  bill,  to  which  a  demurrer  was 
overruled,  was  filed  by  a  stockholder  to  secure  the  cancellation  of 
certain  certificates  of  stock  issued  to  another  stockholder,  on  the 
ground  that  the  stock  so  issued  was  fictitious,  and  that  its  issue 
was  in  violation  of  the  constitution  and  the  statute  law  of  the 
state.  It  was  alleged  that  certain  stock  was  paid  for  in  fiiU  by 
conveying  to  the  company  thirty-nine  acres  of  land  at  an  agreed 
price  and  valuation  of  $137  per  acre,  when  the  land  was  not 
worth  more  than  $25  per  acre  ;  that  afterward  the  capital  stock 
of  the  company  was  doubled,  and  without  further  consideration 
than  the  thirty-nine  acres  of  land  the  amount  of  stock  issued 
therefor  was  doubled.  The  contention  was  in  regard  to  this 
latter  issue  of  stock.  It  was  alleged  that  the  excessive  valuation 
of  the  land  was  made  knowingly,  willfully  and  with  the  fraudu- 
lent intent  of  having  the  fictitious  stock  in  question  issued  in 
violation  of  law.  On  these  averments  it  was  held  that  the  stock 
in  question  was  issued  in  violation  of  section  1662  of  the  Oode  of 
1886,  and  of  section  6,  article  14,  of  the  constitution.  It  is  to  be 
observed  that  the  respective  requirements  of  section  1805  of  the 
Code  of  1876  and  section  1662  of  the  Oode  of  1886,  as  to  how 
stock  subscriptions  shall  be  payable,  differ  in  this :  that  the 
former  requires  the  subscriptions  to  be  made  payable  in  money, 
or  in  labor  or  property  at  its  money  value,  to  be  named  in  the 
list  of  subscription ;  while  the  latter  provides  that  all  subscrip- 
tions must  be  payable  in  money ;  but  the  commissioners  may  re- 
ceive subscriptions  payable  in  money,  the  subscriber  having  the 
privilege  of  discharging  the  same  by  the  rendition  of  stipulated 
necessary  services,  or  the  performance  of  stipulated  necessary 
labor  for  the  corporation,  at  the  reasonable  value  of  such  services 
or  labor,  or  in  property  at  the  reasonable  value  thereof.  It  does 
not  seem,  however,  that  the  variations  in  the  terms  of  these  two 
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statutes  are  such  that  the  fact  that  the  stock  snbscription  waa 
made  under  the  one  or  the  other  of  them  would  make  any  sub- 
stantial difference  in  the  right  of  a  stockholder  to  object  to  the 
issue  of  other  stock  representing  property  received  by  the  cor- 
poration at  an  excessive  and  fraudulent  over-valuation.  In  the 
case  last  cited  it  was  suggested  that  stockholders  who  knowingly 
and  intentionally  have  subscribed  and  paid  for  stock  with  prop* 
erty  upon  a  fictitious  valuation  are  liable  to  creditors  as  stock- 
holders  who  have  not  paid  up  in  full  for  their  stock ;  but  the 
question  of  such  liability  was  not  presented  in  that  case.  In  Tut* 
wiler  V.  Land  Co.,  89  Ala.  891 ;  7  South.  Rep'r,  398,  several 
questions  that  might  arise  from  the  issue  of  stock  for  property 
taken  at  a  palpably  excessive  valuation  were  stated,  but  not  de- 
cided. It  is  plain  from  this  review  of  the  decisions  that  the  con- 
stitutional and  statutory  provisions  in  question  are  treated  as  ef- 
fectual to  prevent  the  courts  from  lending  their  aid  for  the 
enforcement  of  any  contract  or  obligation  the  execution  of  which 
involves  a  disregard  of  those  regulations,  and  that,  so  far  as  they 
are  appropriate  for  the  protection  of  stockholders  from  improper 
discriminations  in  accepting  payments  for  stock,  those  regulations 
are  accorded  such  effect  and  operation  as  to  fully  accomplish  this 
purpose  of  their  enactment.  It  cannot  be  doubted  that  the  pro- 
tection of  the  interests  of  corporate  creditors  is  as  much  within 
the  aim  and  policy  of  those  regulations  as  were  the  objects  in  be- 
half of  which  they  have  been  successfully  invoked  in  this  court. 

In  considering  the  claim  of  corporate  creditors  to  hold  the 
stockholders  of  the  corporation  individually  liable  on  the  ground 
that  an  attempt  by  them  to  satisfy  their  stock  subscriptions  by 
the  transfer  to  the  corporation  of  property  at  a  gross  over- valuation 
was  not  such  payment  as  the  law  requires,  the  fact  is  not  to  be 
lost  sight  of  that  the  solution  of  the  question  is  dependent  in 
some  measure,  at  least,  upon  the  constitutional  and  statutory 
provisions  which  the  court  has  already  construed  as  amply  effect- 
ual to  secure  the  accomplishment  of  other  objects,  also  within  the 
purview  of  the  euactments ;  and  it  may  be  added  that  a  like 
beneficial  operation  should  be  accorded  to  these  provisions  when 
invoked  in  furtherance  of  either  of  their  manifest  purposes.  It 
is  impossible  to  reconcile  the  decisions  of  the  various  courts  upon 
the  question  of  the  liability  to  the  creditors  of  the  corporation  of 
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stockholders  od  stock  issaed  for  property  taken  at  an  OTer-valna* 
tion.  We  will  briefly  consider  the  cases  principally  relied  on  in 
support  of  the  proposition  that  sach  liability  cannot  be  main- 
tained. In  Coit  ▼.  Amalgamating  Co.,  119  IJ.  S.  343 ;  7  Sap. 
Ot.  Bep'r,  231,  the  liability  was  claimed  on  the  groand  that  the 
stock  was  paid  for  in  property  at  a  valuation  illegally  and  fraudn* 
leotly  made  at  an  amount  far  above  its  actual  value.  The  court 
found  that  this  claim  was  not  sustained  by  the  evidence.  It  was 
said  in  the  opinion :  ^^  The  corporators  may  have  placed  too  high 
an  estimate  upon  the  property,  but  the  court  below  finds  that  its 
valuation  was  honestly  and  fairly  made ;  and  there  is  only  one 
item  —  the  value  of  the  charter  privileges  —  which  is  at  all  liable 
to  any  legal  objection.  But,  if  that  were  deducted,  the  remain- 
ing amount  would  be  so  near  the  aggregate  capital  that  no  impli- 
cation could  be  raised  against  the  entire  good  faith  of  the  parties 
in  the  transaction.*'  It  is  plain  that  this  case  is  not  an  authority 
against  the  existence  of  the  liability  contended  for  by  appellant. 
In  Brant  v.  Ehlon,  59  Md.  1,  there  was  no  assertion  of  the  ab- 
sence of  such  liability.  It  was  expressly  stated  in  the  opinion 
that  the  questions  presented  were  dealt  with  upon  the  assumption 
that  the  sale  and  purchase  of  the  land  which  was  paid  for  in  stock 
were  made  in  good  faith. 

Another  case,  decided  subsequently,  and  reported  in  the  same 
volume — Crawford  v.  Rohrer,  59  Md.  599  —  shows  clearly  the 
rule  prevailing  in  that  state  on  the  subject  under  consideration.  In 
that  case  it  was  decided  that  ^^  anv  arransrement  amoufi:  stock- 
holders,  or  those  in  charge  of  the  affairs  of  the  corporation,  by 
which  the  stock  is  but  nominally  paid  for,  whether  in  money  or 
property,  the  corporation  not  In  fact  getting  the  benefit  of  the 
price  in  good  faith,  will  be  regarded  as  a  sham,  and  not  as  a  valid 
payment,  as  against  the  creditors  of  the  corporation,  however  it 
may  bo  regarded  as  between  the  corporation  and  the  subscriber." 
In  Carr  v.  Le  Fevre,  27  Penn.  St.  418,  a  stockholder  was  sought 
to  be  charged  on  stock  which  had  been  paid  for  in  land.  It  was 
said  in  the  opinion  :  ^^  There  is  nothing  in  the  special  verdict  tend- 
ing to  show  that  there  was  any  fraud  in  this  transaction  ; "  and 
that  '^  the  parties  took  the  precaution  to  have  the  lands  valued 
and  appraised.  We  are  bound  to  presume  that  this  was  fairly 
done."     The  element  of  gross  over- valuation  was  lacking  in  that 
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case.  In  this  particular  it  was  like  the  Alabama  case  of  Davis  v. 
Chemical  Co.,  decided  during  the  present  term,  and  reported  in 
8  South.  Eep'r,  496.  In  Van  Cott  v.  Van  Brunt,  82  N.  T.  686» 
it  appeared  that  stock  and  bonds  of  a  railroad  company  were  is- 
sued to  a  contractor  for  the  building  of  the  road,  and  that  the 
work  done  under  the  contract  was  of  less  value  than  the  par  of 
the  stock  and  bonds  agreed  to  be  paid  therefor.  By  this  arrange- 
ment the  stock  was  disposed  of  in  good  faith  and  without  fraud, 
though  for  less  than  its  face  value.  It  was  held  that  the  liability 
of  the  stockholder  had  been  discharged.  On  page  542  of  the 
opinion  it  is  made  to  appear  that  the  transaction  was  without  the 
influence  of  statutes  in  that  state  somewhat  similar  to  provisions 
prevailing  here,  as  will  be  shown  by  references  to  be  made  to  other 
New  York  decisions.  This  case  has  several  times  been  the  sub- 
ject of  unfavorable  comment.  Tayl.  Priv.  Corp.  (2d  ed.),  §  54^, 
note  6  ;  2  Mor.  Priv.  Corp.,  §  826 ;  Cook  Stocks,  §  47,  note  5 ; 
Jackson  v.  Traer,  64  Iowa,  483  ;  20  K  W.  Rep'r,  764.  Phelan 
v.  Hazard,  5  Dill.  45,  was  a  suit  by  a  creditor  to  charge  a  trans- 
feree of  stock,  who  had  purchased  the  same  for  value,  and  in  good 
faith,  as  full-paid  stock.  It  was  said  that  a  liability  could  not  be 
established  against  the  defendant  by  showing  that  the  property 
conveyed  to  the  corporation  in  payment  for  the  sto<&  was  not 
worth  the  amount  of  the  stock,  or  that  it  was  not  worth  any  thing 
over  and  above  the  mortgages  upon  it  at  the  time  of  the  transfer. 
The  court  held  that  the  agreement  whereby  property  was  received 
in  payment  for  the  stock  was  conclusive  upon  the  company  and 
its  creditors,  until  by  direct  attack  it  has  been  impeached  and 
rescinded  for  fraud ;  and  it  was  said  that  '^  the  courts,  even  where 
the  rights  of  creditors  are  involved,  will  treat  that  as  payment 
which  the  parties  have  agreed  should  be  payment."  This  case 
was  followed  as  authority  in  Coffin  v.  Ransdell,  110  Ind.  417;  11 
K.  E.  Eep'r,  20. 

The  three  cases  last  cited  represent  the  weight  of  American 
anthority  opposed  to  the  recognition  of  the  liability  asserted  in 
the  case  at  bar.  It  is  to  be  marked  that  in  neither  of  those  cases 
were  any  statutory  provisions  mentioned  as  having  any  bearing 
upon  the  conclusions  reached.  It  is  also  to  be  noted  that  in  the 
latter  two  of  the  three  cases  English  decisions  were  principally 
relied  on  as  authority.    The  opinions  in  both  those  cases  quote 
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with  approval  from  In  re  Baglan  Hall  Colliery  Co.,  L.  R.,  5  Ch. 
App.  346,  where  it  was  said,  in  reference  to  the  right  of  a  cred- 
itor to  question  the  payment  for  stock  by  a  transfer  of  property 
at  an  over-valnation,  that  ^'  the  test  to  be  applied  is  this :  Ooald  the 
company  by  any  proceeding  have  set  aside  the  transaction  ?  "  The 
English  rule  seems  to  be  that  the  creditor  can  have  no  other  or 
greater  rights  in  this  regard  than  the  corporation  itself  oonid  as* 
sert.  In  this  coantry,  on  the  contrary,  the  best  authorities  main- 
tain that  arrangements  to  issue  stock  as  fnll  paid,  though  only 
partly  paid  for  in  fact,  may  be  valid  and  binding  between  the  com- 
pany and  its  stockholders,  and  yet  may  be  set  aside  at  tho  instance 
of  creditors,  and  full  payment  on  the  stock  enforced  for  the  satis- 
faction of  the  debts  of  the  corporation.  Scovill  v.  Thayer,  105 
U.  S.  143 ;  Curry  v.  Woodward,  53  Ala.  371.  This  latter  rule 
results  from  the  doctrine,  well  established  in  America,  that  the 
stock  subscribed  is  considered  in  equity  as  a  trust  fund  for  the 
payment  of  creditors.  Wood  v.  Dummer,  3  Mason,  308  ;  Rail- 
road V.  Branch,  59  Ala.  139;  Smith  v.  Huckabee,  53  Ala.  191; 
Paschall  v.  Whitsett,  11  Ala.  472 ;  Allen  v.  Raih-oad  Co.,  11  Ala. 
437.  This  doctrine,  first  distinctly  enunciated  in  Wood  v.  Dum- 
mer,  supra,  does  not  prevail  in  England  ifis  in  this  country.  Tayl. 
Priv.  Corp.,  §  658,  note  1 ;  Cook  Stocks,  §  42.  The  absence .  of 
the  recognition  in  English  cases  of  this  trust  feature  of  a  subscrip. 
tion  to  stock  renders  them  unsafe  guides  in  American  courts  when 
dealing  with  questions  relating  to  the  liability  of  stockholders  in 
reference  to  the  debts  of  the  corporation. 

Several  cases  are  cited  in  support  of  the  contention  that  the 
provision  of  section  6,  article  14,  of  the  constitution  does  not  have 
snch  effect  on  the  transaction  in  this  case  as  to  leave  the  stock- 
holders who  participated  therein  still  liable  for  the  debts  of  the 
corporation.  In  Railroad  Co.  v.  Dow,  120  XT.  S.  287  ;  7  Sup. 
Ct.  Rep'r,  482,  it  was  held  that  a  similar  provision  of  the  consti- 
tution  of  Arkansas  did  not  authorize  a  corporation  itself  to  repudi- 
ate its  liability  on  $2,600,000  in  bonds  and  $1,300,000  in  stock, 
both  of  which  had  been  issued  in  payment  for  property  worth 
only  $1,300,000.  This  case  involves  no  question  of  the  right  of 
creditors  to  charge  stockholders.  As  has  been  already  shown,  an 
arrangement  which  would  preclude  the  corporation  from  demand- 
ing further  payment  upon  stock  issued  by  it  would  not  prevent 
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ereditore  from  proceeding  against  the  stockholders  if  the  stock  has 
not  really  been  paid  for.  Nothing  is  said  in  that  case  to  indicate 
that  the  transaction  wonld  haTe  been  sastained  to  the  same  extent 
•8  against  the  creditors  of  the  corporation.  The  case  is  not  an 
anthority  against  the  existence  of  the  liability  here  asserted.  The 
same  thing  may  be  said  of  the  case  of  Bailroad  Co.  v.  Thompson^ 
103  111.  187,  which  is  cited  in  the  opinion  in  the  case  jnst  men- 
tioned.  In  Stein  v.  Howard,  65  Cal.  616  ;  4  Pac.  Bep'r,  662,  it 
was  held  that  an  increase  of  capital  stock,  nnder  a  resolution 
anthorizing  the  additional  shares  to  be  sold  at  eighty-seven  and 
one-half  cents  on  the  dollar,  was  not  snch  ''  a  fictitious  increase  of 
the  stock  "  as  was  prohibited  by  a  constitutional  provision  similar 
to  ours.  Neither  in  this  case  nor  in  the  two  cases  cited  jnst  be- 
fore it  is  there  any  thing  in  the  report  to  indicate  what,  if  any, 
statutory  regulations  prevailed  in  those  states  in  reference  to  the 
mode  in  which  subscriptions  to  stock  in  corporations  should  be 
made  payable. 

We  will  now  tarn  to  the  principal  cases  which  assert  the  in- 
validity  as  against  creditors  of  attempts  to  satisfy  the  liability  on 
stock  subscriptions  by  the  transfer  of  property  at  a  gross  over- 
valuation. In  Jackson  v.  Traer,  64  Iowa,  469 ;  20  N.  W.  Rep'r, 
764,  the  facts  were  that  a  railway  company  had  been  indebted  to 
a  constraction  company  in  the  sum  of  $70,000,  which  it  was  un- 
able to  pay ;  and  in  satisfaction  of  the  debt  it  issued  to  the  con- 
struction company  certificates  of  stock  of  the  face  value  of 
$350,000,  which  shares  were  distributed  among  the  members  of 
the  construction  company.  It  was  held  that  such  members  were 
to  be  treated  as  stockholders  who  had  paid  twenty  per  cept  on 
their  stock,  the  stock  held  by  them  being  five  times  greater  in 
amount  than  the  debt  for  which  it  was  issued,  and  that  they  were 
liable  to  a  creditor  of  the  corporation  to  the  extent  of  the  unpaid 
eighty  per  cent  of  the  par  value  of  the  stock.  To  the  same  effect 
is  Osgood  V.  King,  42  Iowa,  478,  In  neither  of  these  cases  does 
it  appear  that  the  statates  of  Iowa  require  subscriptions  to  stock 
to  be  made  payable  in  any  particular  mode.  The  existence  of  the 
liability  was  not  made  to  depend  upon  a  statutory  requirement  in 
this  regard.  By  the'New  York  statute  governing  the  organization 
of  corporations  for  manufacturing  purposes  it  is  provided  ^^  that 

the  trustees  of  snch  companies  may  in  good  faith  purchase  prop- 
vou  IV.— 76 
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ertj  necessary  to  their  business,  and  issae  stock  to  the  amount  of 
the  value  thereof  in  payment  therefor,  and  the  holders  of  such 
stock  are  exempt  from  liability  for  the  debts  of  the  corporation." 
In  Douglass  v.  Ireland,  73  N.  Y.  100,  it  appears  that  the  capital 
stock  of  a  corporation  organized  under  that  act  to  the  amount  of 
$800,000  was  issued  in  consideration  of  the  assignment  to  the 
company  of  executory  contracts  for  the  purchase  of  property  found 
by  the  jury  to  be  of  the  value  of  $68,000.  The  defendant  acquired 
his  stock  with  a  full  knowledge  of  the  facts,  having,  as  a  trustee 
of  the  corporation,  participated  in  the  transaction.  He  was  held 
liable  as  a  stockholder  who  had  not  fully  paid  up. 

The  court  said :  '^  A  deliberate  and  advised  over-valuation  of 
property  thus  purchased  and  paid  for  is  a  fraud  upon  the  law, 
and  a  violation  of  the  condition  upon  which  the  exemption  of 
stockholders  from  liability  under  the  provisions  of  tbe  statute  is 
made  to  depend.  It  is  m  direct  violation  of  the  policy  as  well  as 
the  terms  of  the  law  which  demands  payment,  either  In  money  or 
property  at  its  value,  of  all  the  capital  stock  of  the  company,  as  a 
condition  of  the  immunity  to  the  stockholders  from  liability  for 
debts  of  the  corporation.  The  payment  of  an  amount  for  prop- 
erty in  excess  of  its  value  deprives  creditors  and  the  public  of  the 
security  contemplated  by  the  statute,  and  thus  a  traud  is  per- 
petuated as  well  upon  the  law  as  upon  creditors.  The  fraud  is 
consummated  by  the  issue  of  stock  tts  full  paid  under  the  act  of 
1853)  which  has  not  been  fully  paid  for  in  value  by  the  property 
for  which  it  is  issued,  and  it  does  not  depend  upon  any  frauda- 
lent  intent  other  than  that  which  is  evidenced  by  the  act  of  know- 
ingly issuing  stock  for  property  to  an  amount  in  excess  of  its 
value.  All  that  is  necessary  to  establish  the  legal  fraud  and  take 
the  stock  issued  out  of  the  immunity  assured  to  stock  honestly 
issued  in  pursuance  of  the  act  of  1853  is  to  prove  two  facts:  (1) 
That  the  stock  issued  exceeded  in  amount  the  value  of  the  prop- 
erty in  exchange  for  which  it  was  issued ;  and  (2)  that  the  trus- 
tees deliberately  and  with  knowledge  of  the  real  value  of  the 
property  overvalued  it,  and  paid  in  stock  for  it  an  amount  which 
they  knew  was  in  excess  of  its  actual  value."  The  rule  laid  down 
in  Uiis  case  is  firmly  established  in  New  York.  Boynton  v.  An- 
drews, 63  N.  Y.  93  ;  Sehenck  v.  Andrews,  67  N.  Y.  138  ;  Boyn- 
ton  V.  Hatch,  47  N.  Y.  226 ;  Iron  Co.  v.  Drexel,  90  N.  Y.  87. 
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A  New  Jersey  statute  authorized  pajmeut  for  capital  stock  to  be 
made  '^  either  iu  mouey  or  in  land,  the  land  to  be  appraised  by 
the  board  of  directors,  and  taken  at  such  value  on  such  terms  as 
may  be  agreed  on."  The  capital  stock  of  a  corporation  was  fixed 
at  $100,000,  all  of  which  was  subscribed  for  by  five  persons,  who 
became  the  directors  of  the  company.  Certain  lands  were  pur- 
chased for  $50,000,  and  the  deed  thereto  was  made  directly  to 
the  corporation,  which  gave  its  obligations  for  the  whole  of  the 
purchase-money.  The  directors  then  appraised  the  lands  at 
$100,000,  and  credited  $50,000  of  that  valuation  as  a  payment  of 
fifty  per  cent  on  their  stock  subscriptions.  The  lands  were  not 
worth  more  than  the  original  parchase-price.  On  this  state  of 
facts  it  was  held,  in  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  that, 
as  against  creditors  of  the  corporation,  such  allowance  of  credit 
on  the  subscriptions  was  invalid,  and  that  the  stockholders  were 
liable  for  the  whole  amount  of  their  subscriptions.  In  reference 
to  the  valuation  of  the  land  by  the  directors,  as  authorized  by  the 
statute  above  quoted,  the  court  say : 

^'  The  directors,  in  making  the  appraisement  and  valuation  and 
dealing  with  their  stock  subscriptions,  act  in  a  fiduciary  capacity, 
and  are  bound  to  discharge  the  duties  of  the  trust  with  fidelity. 
This  appraisement,  it  id  manifest,  was  illusory,  and  made  only  in 
the  interest  of  the  directors,  who  were  to  profit  by  it ; "  and  that 
^'  in  all  such  cases  transactions  under  such  powers  have  been  up- 
held only  where  the  contract  for  the  rendition  of  services  or  the 
purchase  of  property  payable  in  stock  has  been  made  in  good 
faith,  and  the  property  taken  in  payment  of  stock  subscriptions 
has  been  put  in  at  a  fair  bona  fide  valuation ;  and  the  courts 
have  inflexibly  enforced  the  rule  that  payment  of  stock  subscrip- 
tions is  good  as  against  creditors  only  where  payment  has  been 
made  in  money,  or  in  what  may  fairly  be  considered  as  money's 
worth."  In  Bailey  v.  Coke  Co.,  69  Penn.  St.  334,  the  facts  were 
that  Bailey,  with  two  other  persons,  on  September  29  purchased 
certain  land  for  $125^000,  and  on  October  1  following  the  cor- 
poration  agreed  to  take  the  land  at  an  advance  of  $50,000,  subject 
to  the  whole  purchase-money,  so  that  the  stock  subscription  of 
$50,000  made  by  Bailey  and  the  two  others  should  be  paid  for  in 
full  by  the  agreed  advance  on  the  land.  The  statute  provided 
that ''  no  share  shall  be  issued  for  less  than  its  par  value."    It  was 


^  Eltios  Laud  Co.  y.  Bisjusghjui  Warkhoubb  ft  Bl  Go. 


held  that  bj  Buch  a  tnuMactkm  Bailey  did  not  pay  for  his  stock, 
and  that  he  was  still  liable  thereon.  Big^  of  crediton  were  not 
inyolTod  in  this  case.  The  transaction  was  regarded  asafnuidoo 
the  rights  of  other  stockholders,  and  as  inyoMng  a  non-o(Mnplianoe 
with  statnt^jry  saf^uards  intended  for  the  ^otection  of  the  pob- 
lic  The  case  is  not  like  the  Alabama  case  of  Parson  v.  Joseph, 
snpra. 

The  review  of  the  aatiiorities  will  not  be  fnrth^  extended. 
Discussions  of  them  maj  be  foand  in  Cook  Stocks,  §§  33-i7 ;  1 
Mor.  Frir.  Corp.,  §§  425-429 ;  2  Mor.  Priv.  Corp^  §  825  et  seq; 
2  Wat.  CJorp-,  §  188;  TajL  Priv.  Corp.,  §§  545,  701  et  seq.  Our 
examination  satisfies  ns  that  the  weight  of  American  anthority 
does  not  support  the  statement  made  by  Mr.  Cook,  in  section  47 
of  his  work  on  Stocks  and  Stockholders,  to  the  effect  that  the 
attempts  which  have  been  made,  in  cases  where  stock  was  issued 
for  property  taken  at  an  over- valuation,  to  hold  the  party  receiving 
such  stock  liable  fur  its  full  par  value,  less  the  actual  value  of  the 
property  received  from  him,  have  been  unsuccessful ;  and  that,  if 
there  has  been  an  over- valuation,  which  is  shown  to  have  been 
fraudulent,  then  the  contract  is  to  be  treated  like  other  fraudulent 
contracts,  and  is  to  be  adopted  in  toto  or  rescinded  in  toio  and  set 
aside.  We  have  found  no  authority  at  all  asserting  the  exemp- 
tion of  the  stockholder  from  such  liability  where  it  appeared  that 
the  stock  subscription  was  governed  by  a  statutory  regulation  at 
all  similar  to  section  1805  of  the  Code  of  1876,  or  section  1662  of 
the  Code  of  1886.  On  the  other  hand,  the  New  York,  New 
Jersey,  Maryland  and  Pennsylvania  decisions  which  have  been 
cited  show  that  the  courts  in  those  states,  in  giving  effect  to  stat- 
utory requirements,  certainly  no  more  stringent  than  ours,  as  to 
the  mode  in  which  stock  subscriptions  shall  be  made  payable,  do 
not  allow  attempted  payments  in  property  worth  greatly  less  than 
the  amount  of  the  stock  issued  therefor  to  foreclose  the  just  de- 
mand of  corporate  creditors  to  require  that  the  stock  subscriptions 
be  made  good  in  money,  or  in  money's  worth,  as  contemplated 
by  the  statutes.  Those  courts  recognize  in  such  provisions  safe- 
guards intended  for  the  protection  of  persons  dealing  with  corpo- 
rations as  well  as  for  the  corporations  themselves  and  the  persons 
associated  together  therein. 

Our  general  laws  afford  the  ablest  and  freest  facilities  for  per« 
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BODS  desiring  to  engage  in  almost  any  kind  of  lawful  venture  to 
secare  by  corporate  association  the  advantages  of  defined  and 
limited  responsibility,  and  at  the  same  time  the  efficient  execution 
of  their  purposes  by  means  of  an  artificial  being,  changes  in  thp 
membership  of  which  cause  no  break  in  the  continuity  of  its  ac- 
tion, nor  affect  its  capacity  to  act,  within  the  scope  of  its  powers, 
as  a  natural  person.  It  is  plain  that  such  associations,  endowed 
with  such  powers  and  privileges,  would  be  a  source  of  danger  to 
persons  dealing  with  them,  unless  the  law  required  that  in  their 
formation  suitable  provisions  be  made  for  a  substantial  responsi- 
bility for  such  engagements  as  they  may  enter  into.  When  legal 
provisions  are  found  which  are  appropriately  framed  to  secure  the 
existence  of  such  responsibility,  it  is  not  permissible  so  to  construe 
them  as  to  allow  a  mere  formal  and  illusory  compliance  therewith 
to  defeat  the  objects  intended  to  be  accomplished.  No  argument 
is  needed  to  show  that  a  requirement  that  the  stock  of  a  corpora- 
tion shall  be  paid  in  money,  or  in  labor  or  property  at  its  money 
value,  inures  to  the  benefit  of  persons  who  may  become  creditors 
of  the  corporation,  in  that  it  requires  the  capital  stock  to  be  the 
representative  of  substantial  values,  and  insures  the  existence  of  a 
fund  which  must  be  within  reach  for  the  satisfaction  of  debts  if 
the  affairs  of  the  corporation  are  managed  as  contemplated  by  the 
law.  It  is  equally  clear  that  if  a  stock  subscription  which  is  re- 
quired to  be  made  payable  in  money,  or  in  labor  or  property  at  its 
money  value,  and  is  in  fact  made  payable  in  property  at  a  desig- 
nated money  valuation,  may  be  satisfied  by  the  transfer  of  prop- 
erty the  value  of  which  is  insignificant,  or  merely  nominal,  as 
compared  with  the  valuation  stated,  then,  so  far  as  this  provision 
of  the  law  looks  to  the  protection  of  creditors,  it  might  as  well 
have  allowed  the  subscription  to  be  made  payable  in  ^^  chips  and 
whetstones."  Except  section  6,  article  14,  of  the  constitution, 
and  section  1805  of  the  Code  of  1876,  there  were  not,  at  the  time 
of  the  formation  of  the  appellee,  in  reference  to  the  mode  of 
satisfying  stock  subscriptions,  adequate  provisions  for  the  pro- 
tection of  creditors  of  such  corporations.  Those  enactments  are 
appropriate  for  this  purpose.  The  requirement  of  section  1805 
of  the  Code  of  1876,  that  ^^  in  case  of  a  failure  to  perform  the 
labor  or  deliver  the  property  according  to  the  terms  of  the  sub- 
scription, the  money  value  thereof,  as  named  in  the  lists  of  sub* 
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Bcription,  shall  be  paid  bjr  the  sabacriben,''  cannot  be  regarded  as 
proTidiog  for  a  penalty  to  compel  the  performance  of  the  labor  or 
the  delivery  of  the  property.  The  evident  meaning  is  that,  in 
tlie  event  of  snch  failnre,  the  corporation  shall  receive  the  equiva- 
lent and  no  more  nor  less  than  the  equivalent,  in  money,  or  the 
labor,  or  the  property,  as  the  case  may  be.  This  claose  of  the 
statute  is  convincing  that  the  statement  of  the  money  value  of  the 
property  in  which  the  subscription  is  made  payable  is  a  material 
feature  of  the  contract,  and  that  the  property  delivered  must  be  of 
a  value  to  correspond  with  tliat  named  in  the  subscription. 

As  affecting  the  rights  of  creditors,  the  statute  h  simply  a  defi- 
nite requirement  as  to  what  shall  constitute  that  trust  fund  to 
which  persons  dealing  with  the  corporation  have  a  right  to  look. 
The  defendants  in  this  case,  in  making  and  accepting  payments 
on  the  stock  subscriptions,  were  acting  in  a  fiduciary  capacity  in 
reference  to  that  fund.  The  performance  of  the  contract  of  sub- 
scription, to  be  binding  on  creditors,  should  hav^  been  such  as  is 
required  in  the  case  of  a  contract  between  a  trustee  and  one  hav. 
ing  knowledge  of  bis  trust  obligation.  In  form  the  stod^  sub* 
scription  was  such  as  the  statute  called  for.  Under  section  2023 
of  tiie  Code  of  1876  and  section  8,  article  14,  of  the  constitution  the 
stockholders  are  liable  only  for  the  unpaid  stock  owned  by  them. 
But  the  creditors  are  entitled  to  demand  that  the  payment  on  the 
stock  shall  be  an  actual  and  honajide  discharge  of  the  liability  im 
posed  by  the  contract  of  subscription.  The  defendants,  in  making 
and  accepting  payment  in  property,  were  bound  to  exercise  their 
judgment  and  discretion  fairly  and  honestly  directed  to  secure  a 
substantial  compliance  with  the  terms  of  the  contract  In  the  ex- 
ercise of  that  jndgment  and  discretion  they  are  entitled  to  the 
benefit  of  whatever  margin  there  may  be  for  honest  differences 
of  opinion  in  the  valuation  of  the  property  ;  bat  a  deliberate  and 
intentional  over-valuation  of  the  property  is  not  permissible.  The 
transfer  of  the  property  known  to  be  worth  only  $5,000  to  pay  a 
stock  subscription  of  $200,000  does  not  bear  the  semblance  of  a 
compliance  with  the  contract  of  subscription  as  to  one  of  the  es- 
sential terms  thereof.  The  taking  of  property  at  a  valuation  forty 
times  greater  than  its  actual  worth,  which  was  known  to  the  par- 
ties, shows  upon  its  face  the  absence  of  a  hona  fide  exercise  of 
judgment  and  discretion  in  making  the  valuation,  and  an  inten- 
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tional  non-compliance  with  the  requirement  that  the  property  shall 
be  taken  at  its  money  valne.  The  absence  of  the  frandalent 
motive  on  the  part  of  a  trastee  does  not  give  validity  to  a  mere 
simnlated  execution  of  the  trust;  and  an  averment  of  fraud  in 
reference  thereto  is  unnecessary.  The  parties  beneficially  in- 
terested in  the  trust  are  entitled  to  a  substantial  compliance  with 
its  terms.  They  are  not  bound  by  an  act  of  mere  formal  com- 
pliance, which  really  involves  their  practical  exclusion  from  the 
benefits  intended  to  be  secured  to  them.  The  capital  stock  of  a 
corporation  constitutes  the  basis  of  its  credit,  and  persons  dealing 
with  the  corporation  have  a  right  to  assume  that  the  stock  has 
been  actually  paid  in,  or  that  it  may  be  reached.  The  transaction 
whereby  payment  was  attempted  to  be  made,  as  shown  by  the 
avermeuts  of  the  bill  in  this  case,  is  not  binding  on  creditors,  be- 
cause it  did  not  constitute  such  a  payment  as  was  contemplated  by 
the  terms  of  the  contract  of  subscription,  and  was  in  effect  a  pal- 
pable evasion  of  the  requirements  of  the  statute. 

It  is,  however,  contended  in  the  argument  for  appellee,  that  the 
appellant,  through  its  officers,  knew  of  the  history  of  the  organiza- 
tion of  the  appellee  corporation,  and  of  the  mode  in  which  the 
subscriptions  to  the  stock  were  to  be  paid ;  that  in  fact  it  was  an 
active  promoter  of  the  whole  transaction  in  advance.  It  may  be 
that  such  an  unauthorized  extinguishment  of  the  subscription 
liability  may  not  be  impeached  by  one  who  was  actively  instru- 
mental in  securing  the  organization  of  a  corporation  with  a  view 
of  making  a  sale  of  property  to  it,  and  did  in  fact  accept  benefit 
in  dealing  with  the  corporation  with  full  knowledge  of  the  ar- 
rangement by  which  the  stock  was  proposed  to  be  paid  for. 
Disability  to  question  a  wrongful  transaction  usually  attaches  to  a 
party  who  consented  thereto  or  participated  therein.  First  Nat. 
Bank  v.  Gustiu,  etc.,  Mining  Co.  (Minn.),  44  N.  W.  Rep'r,  198; 
Bank  v.  Alden,  129  U.  8.  372 ;  9  Sup.  Ct.  RepV,  332  ;  Parson  ^ 
V.  Joseph,  supra;  2  Mor.  Priv.  Corp.,  §  829.  But  the  averments 
of  the  bill  in  this  case  do  not  show  that  the  appellant  participated 
in  or  knew  of  the  mode  in  which  the  stock  subscription  was  un- 
dertaken to  be  paid.  In  the  absence  of  averments  upon  this 
subject,  it  is  not  to  be  taken  for  granted  that  the  appellant  in 
making  the  agreement  to  convey  the  land  to  the  corporation 
when  formed,  contemplated  that  the  stock  in  the  corporation 
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Atonld  wA  be  paid  for  as  the  law  directed,  or  that,  in  aeeepting' 
the  ootea  of  the  eorpontioii,  it  had  neh  knowledge,  and  took 
atieh  part  in  the  forthoanee  of  the  aeta  connected  whh  the  tians- 
f er  of  the  bond  for  title  for  the  itock,  that  it  is  to  be  prsaomed  to 
have  dealt  with  the  corporation  on  the  basis  of  treating  its  capital 
stock  as  fall  J  paid  up.  We  find  nothing  in  the  ayenneotB  of  the 
Un  to  preclode  appellant  from  issfitiiig  the  right  of  a  creditor  of 
a  eorporatifjn  to  bold  stoddiolders  liable  for  snbecriptions  to  stock 
not  reallj  paid  for.  The  statements  of  fact  in  the  Irill  soppoit 
the  ooDclosion  thoein  averred  that  the  transaction  by  which  pay- 
ment for  the  stock  was  attempted  to  be  made  was  merdj  color- 
able—  in  other  words,  that  it  was  not  reallj  a  payment,  hot  had 
only  the  ontward  appearance,  without  the  sabstanoe  of  payment. 
Bach  being  the  case,  the  indiFidaal  defendants  are  still  liable  on 
their  Btoek  subscriptions  to  the  extent  that  the  attempted  pay- 
ment fal];  short  oid^lonafide  compliance  with  the  terms  of  the 
contract,  and  the  all^ations  as  to  excessive  over-valnation  of  the 
property  in  question  were  sufficient  under  the  rules  above  stated. 
The  chancery  court  erred  in  sustaining  the  demurrers.  Beversed 
and  remanded.* 


>took  JgjBod  for  ywpstly  at  an  nan  ill  vs  Tiihuition  —  liability  of  holdar 
to  corporate  oraditon.  — See  Clark  t.  Berer,  ante,  p.  4S0»  and  note ;  Handlej 
▼.  8tato>  ante,  p.  4S2,  and  note;  Carter  t.  Union  Printing  Co.,  poet;  Libbey  v. 
Tobej,  2  Am.  B.  R.  ft  Corp.  Bep.  281,  and  note. 
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(Oourt  of  Ai»p6als  i>f  New  York,  April  28,  IflOU 
1«  DaHU  AHD  BAKKINO.     LIABILITY  FOB  MOKBT  FAm  OUT  UPON  CHBCKB 

WITH  VOROBD  INOORBEMBHT8.  A  bank  is  liable  to  its  depositors  for  monej  de- 
posited wbicb  it  has  paid  out  on  checks  drawn  bj  the  depositor,  which  checks 
have  bcon  stolen  b^  the  depositor's  clerk,  who  has  forged  the  indorsement 
thersou,  \/horc  It  appears  that  the  depositor  was  guilty  of  no  negligence  in  the 
matter,  and  that  the  bank  paid  the  checks  without  inquiry  as  to  the  gonuine- 
aess  of  the  indorsements  and  in  reliance  upon  the  responsibility  of  the  persons 
presenting  them  for  payment. 

9.  BFFBCT  of  RETURN  OF  CH1BCKS  TO  DBPOBITOR  WITH  PASS-BOOK  WBTTTBR 

UP.  The  fact  that  such  checks  were  returned  to  the  depositor  when  his  pass 
book  was  written  up,  and  were  received  by  him  without  objection,  does  not 

*  Reported  in  0  So.  Bep*r,  issi 
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TelloTe  the  bank  from  liability  where  the  failure  of  the  depositor  to  detect  the 
forgeries  was  not  caused  by  negligence  on  his  i>art. 

8.  Checks  patablb  to  pictitious  fatbb.  Construction  op  New  York 
BTATCTS.  1  Revised  Statutes  of  New  York,  page  768,  section  5,  which  pro- 
Tides  that  negotiable  paper  made  payable  to  a  fictitious  person,  and  negotiated 
by  the  maker,  has  the  same  validity,  "  as  against  the  maker  and  all  persons 
having  knowledge  of  the  facts,  as  if  pa3rable  to  bearer,"  does  not  apply  where 
the  maker  believes  the  payee  of  a  check  drawn  by  him  to  be  a  real  person,  and 
does  not  intend  to  have  the  check  go  into  circulation  until  it  has  been  indorsed 
by  the  payee,  but  the  check  is  fraudulently  negotiated  by  a  third  person  with, 
out  fault  of  the  maker. 

4  Bank  not  discharoed  bbcausb  bsal  patbes  havb  been  rbimbttrsed 
BT  FOROBR.  In  an  action  by  a  depositor  against  a  bank  to  recover  money  de. 
posited,  which  the  bank  has  paid  out  on  checks  having  forged  indorsements, 
the  fact  that  the  forger  has  made  good  the  amount  of  the  checks  to  the  payees 
constitutes  no  defense,  where  the  money  with  which  he  made  good  the  checks 
was  not  famished  by  the  bank,  and  plaintiff  had  not 'profited  by  such  payment, 
since  the  action  is  not  founded  upon  the  wrongful  payment  of  the  checks,  but 
upon  the  debt  created  by  the  deposit. 

,  i  PPEAL  from  sapreme  court,  general  term,  first  department. 

Wm.  Allen  BvMer  for  appellant.    JBlihu  Soot  for  respond 
ents. 

O'Brien,  J.  This  appeal  brings  here  for  review  a  judgment 
of  over  $233,000,  recovered  by  the  plaintiffs  against  the  defend' 
ant,  npon  a  state  of  facts  fnlly  found  and  stated  bj  the  referee  in 
his  report,  and  in  regard  to  which  there  is  little,  if  any,  serious 
dispute  between  the  parties.  The  form  of  the  action  is  for  the 
recovery  of  a  sum  of  money  which  it  is  claimed  the  defendant 
undertook,  when  accepting  the  plaintiffs'  deposits,  to  pay  to  them, 
or  upon  their  order  and  direction.  It  has  been  found  and  is  ad- 
mitted on  both  sides  that  on  the  7th  of  April,  1884,  the  plaintiffs 
had  upon  deposit  to  their  credit  with  the  defendant  the  sum  of 
$14,499.08.  That  from  this  date  to  the  close  of  business  on  the 
8d  day  of  October,  1888,  the  defendant  had  and  received  to  and 
for  the  use  of  the  plaintiffs  various  other  sams  of  money,  depos- 
ited from  time  to  time,  between  these  dates,  by  the  plaintiffs  with 
the  defendant,  amounting  in  the  aggregate  to  $6,213,586.71.  That 
between  the  7th  day  of  April,  1884,  and  the  close  of  business  on 
the  3d  day  of  October,  1888,  the  defendant  paid  to  the  order  of 

plaintiffs,  on  their  checks  drawn  against  the  balance  above  stated 
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and  the  deposits  gabeeqneotlj  made,  Tarions  saiOB  of  monejj 
amonntiog  in  the  a^;regate  to  $6,030,040^.  Tiiis  would  leave 
a  balance  doe  to  the  plaintiffB  by  the  defendant  of  $198,045.50, 
which,  with  interest,  is  the  sam  that  constitutes  the  sobject  of  this 
eontrovenjfc  The  defendant  allied  in  its  answer  that  all  moneys 
deposited  with  it  bj  the  plaintiffs  were  fnllj  paid  npon  their  or- 
der, and  bj  checks  drawn  upon  it  bj  them ;  and,  in  order  to  meet 
and  di^rove  the  plaintiflb'  claim  that  there  was  dne  to  them  from 
the  defendauty  at  the  close  of  business  on  the  3d  day  of  October, 
1888,  the  sum  of  $198,045.50,  the  defendant  produced  twenty- 
seven  checks^  all  signed  by  the  plaintiffs  and  drawn  upon  the  de- 
fendant, directing  the  payment  of  sums  respectively  aggregating 
the  total  balance  above  mentioned,  and  to  recover  which  the  plain- 
tiffs brought  the  action.  That  the  defendant  actually  paid  these 
checks  is  not  disputed,  and  the  case  is  thus  made  to  turn  upon  the 
question  whether  they  are  available  to  the  defendant  as  lawful 
voucherB,  establishing  the  fact  that  the  moneys  claimed  by  the 
plaintiffs  were  paid  oat  by  the  defendant  upon  these  checks  ac- 
cording to  tne  order  and  direction  of  the  plaintiffs. 

A  clear  understanding  of  the  question  involved  requires  a  brief 
statement  of  the  facts  and  areumstanoes  under  which  these 
twenty-seven  checks  were  signed  by  the  plaintiff  and  presented  to 
and  paid  by  the  defendant.  The  plaintiffs  are  a  well-known  law 
firm  in  the  city  of  New  York,  engaged  in  an  extensive-  businesSi 
which,  in  its  organization,  had  a  department  known  as  the  ^'  Real 
Estate  Department"  In  this  branch  of  their  business  they  exam* 
ined  titles  for  clients  who  were  lenders  of  money  on  bond  and 
mortgage,  carried  out  and  complete  1  such  loans,  and  occasionally 
examined  titles  for  clients  who  were  purehasers  of  real  estate. 
One  of  the  members  of  the  firm  had  general  chaige  of  this  de- 
partment, but  the  details  of  the  business  and  the  execution  of  the 
work  were  intrusted  to  subordinates.  One  James  £.  Bedell,  a 
lawyer  who  had  been  admitted  to  the  bar  in  the  year  1868,  and 
had  been  in  the  employ  of  the  plaintiffs  since  1873,  assisting 
in  the  real  estate  department,  was,  in  the  year  1881,  practically 
put  in  charge  of  the  work  of  this  department,  under  the  direc- 
tion of  the  member  of  plaintiffs'  firm  who  had  the  general 
charge.  Bedell  was  an  experienced  and  capable  lawyer.  The 
plaintiffs  believed  that  he  was  honest  and  trustworthy,  and,  prior 
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to  the  discovery  of  the  very  extraordinary  crime  in  connection 
with  these  checks,  they  had  no  reason  whatever  to  suspect  or  dis- 
trnst  him.  During  the  period  covered  by  the  transactions  in 
question  the  plaintifiEs  employed  one  Dodge,  a  competent  expert 
book-keeper,  who  took  charge  of  the  plaintifis'  bookSy  and  acted 
as  cashier.  He  kept  the  account  between  the  plaintiffs  and  de* 
fendant.  He  filled  out  all  the  checks  and  made  all  the  entries  in 
the  check-books,  and  tlie  checks,  when  paid  by  defendant,  came 
to  him  with  the  pass-book,  which  was  balanced  by  the  defendant, 
and  the  vouchers,  including  the  checks  in  question,  returned  with 
the  book,  from  time  to  time,  at  frequent  intervals.  The  course 
of  the  business  in  which  the  checks  in  question  were  issued  was 
substantially  as  follows :  The  plaintiffs'  client,  who  wished  to 
make  a  loan  through  them,  furnished  the  money,  which  went 
directly  into  the  plaintiffs'  general  bank  account  with  the  de- 
fendant. Against  the  sum  to  be  loaned,  and  thus  put  to  the 
plaintiffs'  credit,  checks  were  filled  up  by  Dodge,  the  cashier, 
from  a  written  statement  made  by  Bedell,  showing  the  amount 
required  to  pay  liens  or  charges  on  the  property  to  be  mortgaged, 
the  amount  of  the  plaintiffs'  charges,  and  any  other  items  enter- 
ing into  the  transaction,  and  the  balance  to  be  paid  the  borrower. 
After  filling  up  the  checks.  Dodge  would  take  the  check-book, 
with  the  fiUed-up  checks,  to  a  member  of  the  firm  for  signature, 
showing  him  the  entries  in  the  check-book  of  the  deposit  of  the 
client's  money,  and  the  statement  of  Bedell  as  to  the  payments 
to  be  made ;  and  thereupon  the  checks  would  be  signed  by  the 
plaintiffs,  in  the  name  of  the  individual  partner  to  whom  it  was 
presented  by  Dodge,  the  firm  name  being  engraved  on  each  check 
and  the  individual  signature  underwritten.  Dodge  would  then  take 
away  the  check-book,  and  deliver  the  several  checks  to  Bedell, 
In  this  manner  the  twenty-seven  checks  in  question  were  in- 
trusted by  the  plaintiffs  to  Bedell,  their  clerk,  for  delivery  to  the 
payees,  respectively,  therein  named,  who  were  in  good  faith  be- 
lieved by  the  plaintiffs  to  be  real  persons  entitled  to  receive  the 
amount  of  said  checks,  respectively,  from  them  or  their  clients. 
The  defendant  paid  the  checks  to  a  third  person,  upon  an  in- 
dorsement thereon  of  the  payees  named,  forged  by  Bedell,  who 
converted  the  proceeds  to  his  own  use.  The  names  of  the  payees 
written  in  sixteen  of  the  twenty-seven  checks,  drawn   for  sums 
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Mgff^effOing  $112,818.72,  were  not  the  names  of  ledL  bat  iieti- 
tkm«,  petiMm».  Tbe  remaining  ebveo  chedra^  drawn  for  gDma 
aggregating  $*»5,227.0S,  were  made  pajraUe  to  the  order  <rf  real 
penona,  whoee  indonemeou  were  in  ereiy  eaae  fofged  by  BedeU. 
Only  three  of  the  ahedu,  drawn  for  lev  than  $2,400,  were  paid 
to  Bedell  bj  defendant.  All  the  oth^s  were  deporited^  from 
time  to  time,  in  yarions  other  banks  in  the  dtj  of  New  York, 
and  the  monej  thereon  received  by  Beddl  from  these  baniEB,  and 
the  dieclcs  all  nltimatelj  paid  by  defendant  throogh  theexehangea 
in  the  clearing^honse,  in  the  dne  and  regnhff  oonrse  of  bnsineaBb 
As  to  the  rizteen  checks  payable  to  the  order  of  fictitious  perM>n% 
the  plaintiflEs  were  led  by  frandoleDt  oontriTanoes  and  representa- 
tions on  tbe  part  of  Bedell,  the  details  of  which  appear  in  the 
record,  to  believe,  and  they  did  in  £ict  believe,  nntil  the  discovery 
of  tbe  forgeries,  that  snch  payees  were  real  persons ;  and  as  to  all 
the  checks  the  plaintiffs  did  not  intend  that  any  of  them  should 
go  into  circalatioQ,  or  shonld  be  paid  by  the  defendant,  otherwise 
than  throogh  a  delivery  to  and  indorsement  by  the  payee  named 
therein.  The  checks  were  paid  in  every  case  by  the  defendant 
without  any  inquiry  as  to  the  genuineness  of  the  indorsements, 
and  in  reliance  upon  the  responsibility  of  the  parties  presenting 
tbe  same,  and  not  in  reliance  upon  any  thing  done  or  {orborne  by 
the  plftintifiEs,  except  that  they  were  signed  by  them.  There  is  no 
claim  that,  at  the  time  the  defendant  paid  the  checks,  it  had  any 
knowledge  or  suspicion  or  reason  to  suspect  that  any  of  the  in- 
dorsements were  forged,  or  that  any  of  the  names  were  fictitione, 
or  that  there  was  any  fraud  or  irregularity  in  respect  to  any  of  the 
checks,  or  any  indorsement  or  writing  thereon.  The  plaintiffs' 
confidence  in  Bedell,  and  bis  representation  of  them  in  all  their 
dealings  with  clients,  concerning  loans  on  real  estate,  contiuiied 
without  interruption  until  one  of  these  clients,  upon  examining  a 
fabricated  mortgage  sent  to  him  by  Bedell,  had  his  attention  ar- 
rested by  the  faintness  of  the  impression  of  the  seal  of  the  register 
on  the  certificate  of  record,  so  that  he  sent  the  mortgage  to  the 
register's  office  for  a  better  sealing.  This  led  to  the  discovery  of 
all  the  frauds,  forgeries,  fabrications  of  documents,  attestations 
and  official  certificates  carried  on  by  him  in  the  plaintiffs*  office 
for  more  tlian  four  years.  The  plaintiffs  did  not  discover  that  the 
iiidorsoinentd  on  the  checks  had  been  forged,  or  that  the  amount 
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thereof  had  not  been  paid  to  them  or  their  order,  nntil  nearly 
four  months  after  May  22, 1888,  which  was  the  date  of  the  last 
check  so  forged.  On  the  discovery  of  the  facts,  and  before  the 
commencement  of  this  action,  the  plaintiffs  tendered  the  checks 
to  the  defendant,  and  demanded  that  the  amoant  of  the  same 
shonid  be  paid  to  them  or  credited  in  their  account  by  the  defend- 
ant, which  tender  and  demand  were  refused. 

The  various  deposits  of  money,  made  from  time  to  time  by  the 
plaintifiEs  with  the  defendant,  created  the  relation  of  debtor  and 
creditor,  and  the  law  implies  a  contract  on  the  part  of  the  defend- 
ant to  disburse  the  money  standing  to  the  plaintiffs'  credit  only 
upon  their  order  and  in  conformity  with  their  directions.  The  de- 
fendant is  not  entitled  to  charge  against  the  plaintiffs'  account  any 
sums  as  payments,  unless  they  have  been  made  to  sucli  persons  aa 
the  plaintiffs  directed.  Such  payments  as  were  made  without  the 
order  of  the  plaintiffis  of  their  funds  by  the  defendant  afford  to  it 
no  protection,  when  called  upon  by  the  plaintiffs  to  account  for 
the  money  deposited.  Payments  made  upon  forged  indorsements 
are  at  the  peril  of  the  bank,  unless  it  can  claim  protection  upon 
some  principle  of  estoppel  or  some  negligence  chargeable  to  the 
depositor.  These  rules  are  so  familiar  and  so  well  established  and 
illustrated  by  the  adjudged  cases  that  a  bare  reference  to  them  is 
all  that  is  needful  here.  Crawford  v.  Bank,  100  N.  Y.  53;  2  N. 
E.  Rep'r,  881 ;  ^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N.  T. 
86 ;  Corn  Exchange  Bank  v.  Nassau  Bank,  91  N.  Y.  80 ;  Phoenix 
Bank  v.  Risley,  111  U.  S.  125;  4  Sup.  Ct.  Rep'r,  322;  Bank  of 
British  North  America  v.  Merchants'  Nat.  Bank,  91  N.  Y.  106 ; 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  256 ;  Bank  v.  Whitman, 
94  TJ.  S.  847 ;  Citizens'  Nat.  Bank  v.  Importers  &  Traders'  Bank, 
119  N.  Y.  195 ;  23  N.  E.  Rep'r,  540. 

The  statement  of  the  account  made  by  the  defendant  to  the 
plaintiffs,  from  time  to  time,  the  balancing  of  the  bank  pass-book, 
and  the  return  of  the  same  to  the  plaintiffs  with  the  vouchers,  in- 
dudingy  as  they  did,  the  checks  in  controversy,  with  the  forged 
indorsements  thereon,  constitute  no  obstacle  to  the  maintenance 
of  this  action  by  the  plaintiffs,  as  they  were  ignorant  of  the  facts 
and  circumstances  under  which  the  checks  were  issued  and  put  in 
circulation.  An  account  thus  stated  can  alwajs  be  opened  upon 
proof  of  mistake  or  fraud ;  and  the  only  effect  of  the  plaintiffs' 
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Bilence  as  to  the  correctDeas  of  the  accoant  rendered  by  the  de- 
fendant is  to  put  npon  them,  in  this  action,  the  burden  of  show* 
ing  that  the  account,  as  stated,  was  the  result  of  fraud  or  mistake 
—  a  burden  which  they  have  fully  assumed  and  met,  as  the  re- 
feree has  found. 

It  is  urged  that  the  plaintifiEs  owed  the  duty  to  the  defendant 
of  examining  the  vouchers  retarned  to  them  with  the  balanced 
pass-book,  from  time  to  time,  and  that  a  careful  examination  of 
the  same  would  have  disclosed  the  fact  that  the  money  was  re- 
ceived upon  the  checks  by  Bedell,  and  his  forgeries  thus  detected. 
The  duty  of  examining  the  returned  vouchors  was  delegated  by 
the  plaintiffs  to  their  cashier  and  book-keeper  who  was  a  faithful 
and  competent  person  for  many  years  in  plaintiffs'  employ.     The 
referee  found  as  a  fact,  from  all  the  circumstances  of  the  case, 
that  the  failure  to  discover  the  forgeries  sooner  than  they  were 
was  not,  in  any  case,  caused  by  any  neglect  on  the  part  of  the 
plaintiffs,  or  their  cashier,  of  any  duty  that  the  plaintiffs  owed  to 
the  defendant.     The  examination  of  the  checks  would  of  course, 
enable  the  plaintiffs  to  ascertain  whether  their  own  signature  was 
genuine,  and  whether  the  amount,  date  or  name  of  the  payee  had 
been  changed,  but  would  not  necessarily  enable  them  to  detect 
the  forgery  of  the  payee's  name.     The  law  imposed  no  duty  upon 
the  plaintiffs  to  do  more  than  they  did  to  ascertain  whether  the 
indorsements  on  the  checks  were  genuine.     The  defendant's  con- 
tract was  to  pay  the  checks  only  upon  a  genuine  indorsement. 
The  drawer  is  not  presumed  to  know,  and  in  fact  seldom  does 
know,  the  signature  of  the  payee.     The  bank  must,  at  its  own 
peril,  determine  that  question.     It  has  the  opportunity,  by  re- 
quiring identification  when  the  check  is  presented,  or  a  responsible 
guaranty  from  the  party  presenting  it,  of  asoertaiuing  whether 
the  indorsement  is  genuine  or  not.     When  it  returns  the  check 
to  the  depositor  as  evidence  of  a  payment  made  by  his  direction, 
the  latter  has  the  right  to  assume  that  the  bank  has  ascertained 
the  fact  to  be  that  the  indorsement  is  genuine.     Weisser    v. 
Denison,  10  N.  T.  68 ;  Welsh  v.  Bank,  73  K  Y.  424;  Frank  v. 
Bank,  84  N.  Y.  209;  Bank  v.  Whitman,  94  U.  S.  347 ;  Bank  v. 
Morgan,  117  U.  S.  107;  6  Sup.  Ct.  Eep'r,  657. 

The  plaintiffs  committed  the  examination  of  the  vouchers  when 
returned  from  the  bank  to  a  faithful  and  competent  cashier,  who 
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failed  to  discover  the  forged  indorsements.  There  is  not  the 
slightest  reason  to  believe  that  if  the  checks  had  been  examined 
by  one  of  the  plaintiffs  themselves,  the  resnlt  would  have  been 
any  different  We  ^re  nnable  to  see  that  anj  thing  was  done  or 
omitted  by  the  plaintiffs  with  respect  to  the  examination  of  the 
indorsements  npon  the  vouchers,  that  excuses  the  defendant  from 
its  obligation  to  pay  only  upon  a  genuine  order.  Nor  can  we  per> 
ceive  any  thing  done  or  omitted  by  the  plainti£b  in  the  general 
conduct  and  management  of  their  business,  or  in  the  employment 
of  and  confidence  reposed  in  Bedell,  that  estops  them  from  al- 
leging that  the  twenty-seven  checks  were  paid  without  their  au- 
thority. Whether  the  plaintiffs  were  guilty  of  any  negligence  in 
that  regard  was  a  question  of  fact,  and  the  finding  is,  that  they 
were,  in  so  far  as  the  defendant  was  concerned,  reasonably  prudent 
and  careful,  and  that  the  payment  of  the  checks  was  not  caused 
by  any  negligence  on  their  part,  and  we  do  not  think  it  can  be 
said  that  this  finding  is  without  evidence.  Moreover,  it  is  found 
that  the  defendant  paid  the  twenty-seven  checks,  in  each  case,  with- 
out any  inquiry  as  to  the  genuineness  of  the  indorsements,  and  in 
reliance  upon  the  responsibility  of  the  persons  presenting  the  same 
for  payment,  and  not  in  reliance  upon  any  thing  done  or  forborne 
by  the  plaintiffs,  except  the  fact  that  the  checks  had  been  drawn 
by  them ;  and  further,  that  all  the  checks,  except  the.  three  paid 
directly  to  Bedell,  and  amounting  to  less  than  $2,400,  were  pre- 
sented  to  the  defendant  by  and  paid  to  banks  perfectly  solvent, 
and  liable  to  respond  to  the  defendant  for  all  moneys  paid 
upon  the  forged  indorsements.  These  findings,  supported  as  they 
are  by  the  evidence,  dispose  of  much  of  the  argument  of  which  it 
is  sought  to  establish  the  proposition  that  the  plaintiffs  are,  by 
reason  of  their  own  acts  and  omissions,  estopped  from  claiming 
that  the  checks  were  paid  by  the  defendant  without  their  authority. 
The  facts  upon  which  an  estoppel  must  always  be  based  are  found 
against  the  defendant. 

Bedell,  in  issuing  the  forged  checks  and  fabricating  the  false 
papers  to  conceal  his  crimes,  did  not  act  as  the  plainti£b'  agent, 
and  his  acts  in  this  regard  are  not  binding  upon  them,  nor  are 
they  in  any  manner  affected  by  this  knowledge  of  the  facts.  The 
questions  that  arise  in  this  case,  and  are  so  ably  and  elaborately 
discussed  in  the  briefs  of  counsel,  with  respect  to  the  examination 
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of  the  returned  checks  and  pass-book,  the  manner  in  which  the 
plaintiffs'  business  was  oondacted,  and  the  degree  of  care  and  su- 
pervision that  was  exercised  over  their  snbordinatee^  how  far  the 
plaintiffs  are  bound  by  the  criminal  acts  and  knowledge  of  thdr 
clerk,  as  well  as  the  general  rale  of  estoppel,  when  applied  to  this 
class  of  cases,  are  not  new.  They  have  been  frequently  and  fuUy 
discussed  in  the  numerous  cases  in  this  court,  involving  the  rights 
and  duties  of  banks  and  depositors,  and  it  would  extend  this 
opinion  beyond  reasonable  limits,  and  serve  no  useful  purpose,  to 
go  over  the  ground  again.  Frank  v.  Bank,  supra;  Welsh  v. 
Bank,  supra ;  Weisser  v.  Denison,  supra ;  People  v.  Bank,  75  N. 
Y.  547 ;  Bank  v.  Morgan,  supra ;  Mayor,  etc,  v.  Bank  of  Eng« 
land,  21  Q.  B.  Div.  160.  It  is  enough  to  state  our  general  con- 
elusion  that,  with  respect  to  all  these  points,  the  defendant  has 
failed  to  establish  any  defense  to  the  action. 

It  is  claimed  by  the  defendant  that  the  sixteen  checks  made 
payable  to  the  order  of  persons  having  no  existence  were,  in  legal 
effect,  payable  to  bearer.  It  is  provided  by  statute  that  paper 
made  payable  to  the  order  of  a  fictitious  person,  and  negotiated 
by  the  maker,  has  the  same  validity,  ^'  as  against  the  maker  and 
all  persons  having  knowledge  ot  the  facts,  as  if  payable  to  bearer." 
1  Rev.  Stat.,  p.  768,  §  5.  "We  are  of  the  opiuion,  upon 
examination  of  the  authorities  cited  by  counsel  on  both  sides,  that 
this  rule  applies  only  to  paper  put  into  circulation  by  the  maker 
with  knowledge  that  the  name  of  the  payee  does  not  represent  a 
real  person.  The  maker's  intention  is  the  controlling  considera- 
tion which  determines  the  character  of  such  paper.  It  cannot  bo 
treated  as  payable  to  bearer,  unless  the  maker  knows  the  payee  to 
be  fictitious  and  actually  intends  to  make  the  paper  payable  to  a 
fictitious  person.  Bank  v.  Alley,  79  N,  Y.  536;  Turnbull  v. 
Bowyer,  40  N.  Y.  456  ;  Vagliano  v.  Bank  of  England,  22  Q.  B. 
Div.  103 ;  on  appeal,  23  Q.  B.  Div.  243 ;  Armstrong  v.  Bank,  23 
N.  E.  Eep'r,  866  (Sup.  Ct.  Ohio,  Oct.,  1889)  ;  Gibson  v.  Minet, 
1  H.  Bl.  569. 

The  findings  of  the  referee  that  the  plaintiffs  in  good  faith  be- 
lieved that  the  names  of  the  payees  represented  real  persons,  en- 
titled to  receive  from  them  the  amount  of  the  check  in  each  case, 
having  been  led  to  believe  this  by  the  fraudulent  contrivances  of 
Bedell,  and  that  they  intended  that  Bedell  should  deliver  the 
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check  to  a  real  payee  therein  named,  and  that  they  did  not  intend 
that  they  ahoold  go  into  circulation  or  be  paid  by  defendant 
otherwise  than  through  a  delivery  to  and  indorsement  by  the 
payee  named,  and  that  plaintiffs  gave  no  authority  to  Bedell  to 
indorse  the  name  of  the  payee,  or  to  put  the  checks  into  circula- 
tion, and  that  no  one  in  fact  relied  on  any  appearance  of  authority, 
derived  from  the  plaintiffs,  in  Bedell  to  indorse  the  payee's  name 
upon  the  checks,  or  to  put  them  in  circulation,  disposes  of  this 
question.  The  indorsement  of  the  names  of  the  fictitious  payees 
upon  the  checks,  with  intent  to  deceive  and  to  put  the  checks  in 
circulation,  constituted  the  crime  of  forgery,  by  means  of  which, 
and  without  any  fault  of  the  plaintiffs,  payment  was  obtained 
thereon*  The  defendant  does  not  occupy  any  different  position 
with  reference  to  the  checks  payable  to  fictitious  payees  than  it 
does  with  reference  to  those  payable  to  real  parties  whose  indorse- 
ments were  forged.  Bedell  of  course  knew  that  the  payees  were 
fictitious,  but  he  was  not  acting  within  the  scope  of  his  employ- 
ment, but  in  carrying  out  a  scheme  of  fraud  upon  the  plaintiffs, 
and  under  such  circumstances  his  knowledge  cannot  be  imputed 
to  his  principals.  Frank  v.  Bank,  supra ;  Weisser  v.  Denison, 
supra ;  Welsh  v.  Bank,  supra ;  Cave  v.  Cave,  16  Oh.  Div.  643, 
644. 

The  case  presents  another  and  peculiar  question.  It  seems  that 
ten  of  the  eleven  checks,  which  were  made  payable  to  the  order 
of  real  persons,  were  made  good  by  Bedell  to  the  several  payees, 
and  the  defendant  has  set  up  these  facts  in  its  answer  as  a  partial 
equitable  defense.  The  referee  made  no  finding  on  the  subject, 
but  Bedell  so  testified,  and  was  not  contradicted,  and  the  question 
arises  upon  a  request  by  the  defendant  to  find,  in  substance,  that, 
the  amount  of  these  ten  checks  having  been  made  good  by  Bedell 
to  the  several  payees,  the  plaintiffs,  having  sustained  no  loss  by 
reason  of  the  payment  thereof,  are  not  entitled  to  recover  in  this 
action,  against  the  defendant,  any  sum  on  account  of  or  by  reasoa 
of  the  payment  by  defendant  of  the  same.  The  request  was  re- 
fused, and  the  defendant  excepted.-  Keeping  in  view  the  theory 
of  this  action «  and  regarding  the  evidence  before  the  reteree,  we 
cannot  perceive  that  there  was  any  error  in  refusing  the  requests. 
Bedell  testified,  in  substance,  that  at  the  time  of  the  commence- 
ment of  the  action  the  plaintiffs  were  liable  to  clients  to  the  ex* 
VOL.  r^r.— 78 
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tent  of  $264,000  on  accoant  of  his  frauds.  There  were  $900,000 
in  fabricated  mortgages  which  had  been  delivered  bj  Bedell  to 
clients  oti  account  of  an  equal  sum  of  money  paid  by  the  dients 
to  piaintifis  for  investment,  and  which  Bedell  had  converted  to 
his  own  nse.  The  $64,000  was  obtained  throng  other  frauds 
upon  clients  which  the  plaintifEs  were  liable  to  be  called  upon  to 
make  good.  One  of  the  plaiuti&  testified  that  his  firm  had  act- 
ually paid  to  clients  on  account  of  Bedell's  frauds  over  $242,000. 
It  was  not  shown  by  what  funds  or  in  what  manner  Bedell  made 
good  to  the  payees  the  amount  of  the  checks  intended  for  them. 
!None  of  the  money  paid  by  him  was  traced  to  the  defendant. 
The  plaintiffs'  action  was  not  upon  the  checks,  nor  for  damages 
by  reason  of  their  payment,  but  on  defendant's  implied  promise 
to  pay  the  money  deposited  to  the  plaintiffs  or  upon  their  order. 

The  plaintiffs'  case  was  made  out  without  the  checks  at  all,  ex- 
cept so  far  as  they  were  necessary  as  proof  to  open  the  account 
stated.  In  substance,  the  referee  was  asked  to  hold  that  by  rea- 
son of  the  payment  by  Bedell  of  the  amount  of  the  checks  to  the 
persons  named  therein,  without  any  reference  to  the  source  from 
which  the  money  came,  they  were  to  be  charged  to  the  plaintifb 
the  same  as  if  paid  by  their  authority.  The  proof  given  did  not 
justify  this  conclusion.  As  it  was  not  shown  that  such  payment 
was  made  at  the  expense  or  to  the  injury  of  the  defendant,  or 
that  the  plaintiffs  profited  by  it,  the  cause  of  action  stated  in  the 
complaint  was  not  affected  by  the  fact.  It  is  no  doubt  true 
that  indemnity  to  the  payees  of  checks  diverted  as  these  were, 
made  by  the  wrong-doer,  might,  under  certain  drcumstancee, 
constitute  a  basis  for  equitable  relief  in  an  action  of  this  kind,  bat 
the  proof  did  not  go  far  enough  to  warrant  it  in  this  case. 

The  very  recent  case  of  Vagliano  v.  Bank  of  England  occupied 
such  a  prominent  place  in  the  discussions  of  the  questions  involved 
in  this  appeal  by  the  courts  below,  and  it  is  now  so  earnestly 
pressed  upon  our  atteution  by  the  learned  counsel  for  the  defend- 
ant as  a  controlling  authority  in  support  of  his  views,  that  we 
consider  it  necessary  to  refer  to  it,  and  point  out,  so  far  as  we  can, 
the  rule  or  principle  which  it  decides.  In  the  magnitude  of  the 
sum  involved,  the  boldness  and  ingenuity  with  which  a  clerk  per- 
petrated a  stupendous  fraud  upon  his  employer,  and  in  many  other 
respects,  that  case,  doubtless,  bears  a  very  strong  resemblance  to 
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this.  The  qnestion  there  was  whether  the  defendant  was  entitled 
to  debit  the  plaintiff,  one  of  its  depoBitore,  with  forty-three  forged 
bills  of  exchange,  aoionnting  in  the  aggregate  to  £71,5oO,  which 
it  had  paid,  upon  genuine  acceptance  by  the  plaintiff,  but  procured 
by  fraud  under  substantially  the  following  circumstances :  Yag- 
liano,  the  plaintiff,  was  a  merchant  and  foreign  banker  in  London, 
with  correspondents  in  various  parts  of  the  world,  and  transacting 
an  enormous  business  with  the  defendant,  his  general  banker. 
He  employed  in  his  office  a  considerable  number  of  clerks,  and 
among  them  one  Glyka,  who  had  charge  of  the  foreign  correspond- 
ence. One  Yucina,  a  merchant  and  banker  at  Odessa,  was,  and 
for  thirty  years  had  been,  one  of  Yagliano's  correspondents,  trans- 
acting  with  him  a  large  business,  and  having  practically  unlimited 
credit  For  many  years  he  had  drawn  drafts  for  large  amounts, 
when  necessary,  upon  the  plaintiff,  payable  sometimes  to  his  own 
order,  but  more  frequently  to  the  order  of  a  payee  named  therein. 
The  course  of  business  in  the  office  was  well  known  to  Olyka, 
who  procured  specimens  of  Yncina's  lettera  of  advice,  which  al- 
ways preceded  the  drafts,  and  specimens  of  the  drafts  themselves. 
Having  done  so,  he  had  paper  prepared  identical  in  general  ap- 
pearance and  texture  with  that  upon  which  Yucina's  genuine 
letters  and  bills  were  written.  This  enabled  him  to  forge  letters 
of  advice  and  drafts  with  Yucina's  name  as  drawer,  which  he  exe- 
cuted with  extraordinary  skill,  and  in  each  case  he  wrote  upon  the 
face  of  the  bill,  as  payees,  the  name  of  C.  Petrida  &  Co.,  a  firm 
who  carried  on  business  at  Constantinople,  and  had  business  rela- 
tions with  Yncina,  but  had  no  connection  whatever  with  the 
fabricated  drafts.  Olyka  caused  these  forged  letters  of  advice  and 
drafts  to  be  laid  before  Yagliano,  his  principal,  who,  being  deceived 
by  the  skillful  manner  in  which  the  papers  were  prepared,  and 
the  confidence  he  reposed  in  his  qlerks,  wrote  a  genuine  acceptance 
on  the  face  of  each  bill,  as  it  was  put  before  him  from  time  to 
time,  during  a  period  of  some  four  months,  payable  in  every  case 
at  the  Bank  of  England. 

These  fabricited  bills,  having  been  thus  accepted^  were  placed 
with  the  other  and  genuine  bills  in  a  box  in  the  office,  to  be  de- 
livered according  to  the  usual  course  of  business  to  the  proper 
party,  when  called  for.  Olyka  stole  the  bills  from  the  box, 
forged  the  indorsement  of  the  payees  thereon,  presented  them  at 
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tlie  counter  of  the  bank,  and  received  the  money  thereon.  By 
the  En^ish  bills  of  exchange  act  of  1882  (45  &  46  Yict.,  chap. 
61,  §  7 J  sabd.  3)  it  was  enacted,  with  reference  to  bills  of  exchange, 
that,  ^  where  the  payee  is  a  fictitious  or  non-existing  person,  the 
bill  may  be  treated  as  payable  to  bearer."  The  bank  defended 
npon  two  gronnds :  (1)  that  they  were  protected  by  this  statnte ; 
and,  (2)  that  the  plaintiff  was  gnilty  of  such  negligence  as  pre* 
eluded  him  from  claiming  that  the  payments,  made  npon  these 
bills,  were  withont  authority.  On  the  trial  of  the  action,  before 
Mr.  Jastice  Charles,  the  plaintiff  recovered.  22  Q.  B.  Div.  103. 
On  appeal  the  judgment  was  affirmed,  the  master  of  the  rolls 
alone  dissenting,  on  the  ground  that  the  bank  was  protected  by 
the  bills  of  exchange  act.  23  Q.  B.  Div.  243.  Thos  far  the 
views  of  the  court,  on  both  hearings,  were  in  harmony  with  the 
contention  of  the  plaintiffs  in  the  case  at  bar,  both  as  to  the  con- 
struction of  the  statute  and  the  facts  bearing  on  the  question  of 
negligence.  The  judgment,  however,  has  recently  been  reversed 
by  the  house  of  lords,  and  we  have  been  furnished  with  copies  of 
the  opinions  given  upon  the  final  decision  of  the  appeal,  and 
have  given  to  them  the  careful  consideration  which  the  high  au- 
thority of  the  tribunal  from  which  they  emanate  and  the  import- 
ance of  the  case  seem  to  demand.  The  main  point  upon  which 
the  case  turned  in  the  review  by  the  house  of  lords,  as  we  under- 
stand the  opinions,  was  the  construction  to  be  given  to  the  bills  of 
exchange  act.  It  was  held,  contrary  to  the  opinions  below,  that, 
whenever  the  name  inserted  as  payee  is  without  any  intention  that 
payment  shall  only  be  made  in  conformity  therewith,  the  payee 
then  becomes  a  fictitious  person,  within  the  meaning  of  the  act, 
and,  therefore,  the  forty-three  bills  were  within  the  statute,  though 
Petrida  &  Co.  were  in  fact  existing  and  real  persons.  When  this 
conclusion  was  reached,  the  plaintiff's  pase  necessarily  failed,  as 
it  was  but  another  way  of  stating  that  the  bank  paid  the  fabricated 
bills  according  to  their  legal  tenor  and  effect,  and  according  to  the 
plaintiff's  directions,  that  is,  to  bearer. 

It  is  hardly  nec?essary  to  add  that,  if  we  could  follow  that  case 
in  giving  construction  to  our  statnte,  the  same  result  would  follow 
in  this  case.  But  it  is  quite  obvious  that  we  cannot.  The  lan- 
guage is  different.  Our  statute  is  a  codification  of  the  common 
law,  while  the  English  statute  is,  and  was  intended  to  be,  a  de- 
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partare  from  it.  In  so  far  as  the  opinions  deal  with  the  facts  of 
the  case,  upon  the  question  of  negligence,  it  is  difficult  to  deduce 
from  them  any  abstract  rule  or  principle.  Moreover,  there  is,  as 
it  seems  to  us,  a  material  difference,  in  some  respects,  between  the 
facts  of  that  case  and  the  one  at  bar.  YagUano,  through  the 
contrivances  of  his  clerk,  had  put  before  him  a  fabricated  bill, 
the  spurious  character  of  which  he  failed  to  detect,  and  he  affixed 
to  it  a  genuine  acceptance,  therebj  accrediting  it  to  the  bank  as  a 
genuine  instrument.  He  left  the  bill,  thus  accepted,  in  a  place 
where  the  dishonest  clerk  could  easily  purloin  it.  The  manner  in 
which  the  business  was  conducted  was  such  as  to  enable  the  clerk 
to  possess  himself  of  the  means  whereby  the  fraud  was  success- 
fully carried  out  without  check  or  detection.  The  view  of  the 
case  taken  in  the  opinions  delivered  in  the  house  of  lords,  aside 
from  the  question  of  the  construction  of  the  statute,  may  very 
well  be  attributed  to  a  different  shading  in  the  facts,  and  to  the 
further  consideration  which  can  be  inferred  from  the  record,  that 
that  tribunal  is  not  confined,  as  we  are,  to  a  review  of  the  courts 
below  upon  questions  of  law  only.  For  these  reasons  the  Vagli- 
ano  Case  cannot  be  regarded  as  authority  adverse  to  the  conclu- 
sion at  which  we  have  arrived  in  this.  We  have  examined  the 
other  exceptions  appearing  in  the  record,  to  which  our  attention 
has  been  directed,  and  we  are  of  the  opinion  that  none  of  them 
can  be  sustained.  The  judgment  should  be  affirmed.  All  concur; 
Gray,  J.,  in  result.* 

1.  Bank  and  banking  —  Ibrged  ohedks. —  Defendant  cashed  a  forged  check, 
parporting  to  be  drawn  on  plaintiff  bj  one  of  its  customers,  without  attempt- 
ing  to  identify  the  person  presenting  it ;  and  afterward  the  check  was  allowed 
defendant  as  a  credit  on  a  settlement  between  the  two  banks.  The  nominal 
drawer  was  not  a  customer  of  defendant,  and  tbe  check,  which  was  payable  to 
the  payee  or  bearer,  was  indorsed  by  the  payee.  The  check  remained  with 
plaintiff  over  a  month  before  it  was  discovered  to  be  a  forgery,  but  defendant 
was  notified  immediately  after  the  discovery,  and  the  delay  worked  no  prej  u- 
dioe  to  the  defendant.  Held,  that  the  defendant  was  liable  for  the  loss.  First 
Nat.  Bank  v.  First  Nat.  Bank,  161  Mass.  380;  24  N.  E.  Rep'r,  44. 

2.  Paymant  upon  forged  indorsement — liability  of  drawee  to  real  payee. 
— After  a  bank-draft  which  had  been  paid  to  one  who  held  it  under  a  forged 
indoTseinAnt  was  returned  to  the  drawee,  the  latter  redelivered  it  to  the  payee, 
who  demanded  payment,  which  was  refased,  whereupon  the  drawer  paid  the 
dxaft  after  proteat.  Held,  that  the  drawer  had  a  right  of  action  against  the 
diawee  forttsrafiunlof  payment.  Citizens'  Nat.  Bank  v.  Importers  &  Traders' 

*KeportedinS7N.  E.  Bep'r,871;186N.  Y.  818.  ' 
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Nat.  Bank,  110  N.  Y.  195;  23  N.  B.  Bep'r,  540.  la  sach  an  action,  wbeie  the 
only  plea  is  payment,  evidence  that  the  plaintiff  has  made  a  settlement  with 
the  forger  of  the  indorsement  is  inadmissible  in  defense.    Ibid. 

3.  Receiving  forged  oheok  upon  deposit  —  liability  for  loss  as  between, 
bank  and  depositor. — A  depositor  broaght  to  his  bank  a  check  which  the 
cashier,  simply  from  its  amonnt,  and  not  from  any  appearance  of  fraad,  ad- 
vised him  not  to  take,  as  it  might  be  raised,  but  said  it  conld  be  deposited  for 
collection,  and,  if  it  was  not  returned,  they  would  suppose  it  all  right.  It  was 
left  and  credited  to  the  depositor,  who,  two  days  later,  without  making  further 
inquiry,  completed  the  sale  in  which  it  was  offered  in  payment.  The  bank's 
correspondent  credited  it  with  the  check,  but  about  a  month  later  It  was  r^ 
turned  by  the  bank  on  which  it  was  drawn  as  being  raised,  and  the  oorre- 
apondent  charged  it  up  to  the  depositor's  bank,  which  charged  it  to  the  de- 
positor. Held,  that  the  depositor  could  not  recover  the  amount  of  the  bank, 
on  the  ground  of  negligence  or  because  of  the  credit  to  his  account.  Bapp  ▼. 
National  Security  Bank,  187  Penn.  St.  496;  20  Atl.  Rep*r,  506. 

4.  Pasrment  of  forged  oheok  by  bank  —  liability  to  depositor. —  Where  a 
bank  pays  money  of  a  depositor  to  one  who  has  foiged  his  name,  the  bank 
knowing  that  sach  depositor  cannot  write,  it  is  liable  to  him  for  the  money  bo 
pidd,  though  it  relied  on  the  forger's  statement  that  he  had  authority  to  sign 
the  depositor's  name.  Georgia  R.  &  Banking  Co.  v.  Love  &  Qood-wiU  Society, 
85  Qa.  298;  11  S.  £.  Bep'r,  616. 
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(Supreme  Court  of  BClMourl,  June  8Q,  1801.) 
1.   STRBBT  railway.     AOCKPTINQ  OBDINANCB  WrrHOUT  OONDinONS.     Ep. 

FBCT.  A  street  railway  company,  by  accepting  the  proviaions  of  a  city  charter 
enacted  after  its  organisation,  and  all  ordinanoee  then  or  thereafter  psssod 
relative  thereto,  stands  in  the  same  position  that  it  would  had  such  eharter 
and  ordinance  gone  Into  effect  before  it  was  Incorporated. 

2.  Right  to  ubb  tracks  of  anothxr  btrbbt  railway  ooxpany.  Com- 
PBN8ATION.  Article  10,  section  6,  of  the  charter  of  St.  Louis  provides  that 
*'any  street  railroad  company  shall  have  the  right  to  run  its  cars  over  the 
track  of  any  other  street  railroad  company  on  payment  of  just  oompensatioa 
for  the  use  thereof,  under  such  rales  and  regulationa  as  may  be  prescribed  by 
ordinance;  and  it  shall  be  the  duty  of  the  municipal  assembly  to  Immediately 
pass  such  ordinances  as  may  be  neeessary  to  carry  this  provision  Into  effect.'* 
Held,  that  an  ordinance  having  been  passed  giving  the  right  to  uae  tracks, 
the  only  thing  necessaiy  to  perfect  the  right  was  to  have  the  '*  just  compensa- 
tion "  ascertained,  as  provided  by  ordinance. 

8.  Whether  power  of  mrnxmar  dokain  ihyolvxd  nr  such  caeb.  Pio- 
oeedlnga  under  an  ordinance  providing  that  when  the  right  to  use  the  tra^a 
of  one  oompany  has  been  granted  to  another  company,  and  the  two  cannot 
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agree  aa  to  compensation,  it  shall  be  determined  by  oommisaioners  appointed 
by  the  mayor,  do  not  involve  the  exercise  of  the  right  of  eminent  domain. 

4.  Chabtbb  of  St.  Louib  construed  as  to  ORAirrmo  ant  tracks  of  one 
COMPANY  B7  ANOTHER.  Under  sald  article  10,  section  6,  of  the  charter  of  St. 
Lonis,  the  city  has  the  power  to  make  rules  and  regulations,  not  only  for  ran- 
ning  the  cars  of  one  company  over  the  tracks  of  another,  bat  also  for  ascer- 
taining the  compensation  to  be  paid  therefor. 

5.  Power  of  council  to  make  award  reviewable  by  circuit  court. 
Under  said  section,  the  assembly  has  also  the  implied  power  to  make  the 
award  reviewable  by  the  circuit  court. 

N  heme.    Appeal  from  St.  Louis  circnit  court,  James  A.  Sed- 
don,  judge. 

LuebTce  <&  Mttench  and  X.  Bell  for  appellants.  Bitohcocky 
Madill  cfe  Fmkelnhurg  and  Smith  P.  Oalt  for  respondent. 

Black,  J.  The  plaintiiB!  and  the  first-named  defendant  are  cor- 
porations owning  street  railroads  in  the  city  of  St.  Lonis.  Prior 
to  the  date  next  mentioned,  the  defendant's  road  extended  8onth< 
ward  six  or  eight  miles  from  the  crossing  of  Sixth  and  Market 
streets.  The  city,  by  ordinance  approved  19th  July,  1887,  gave 
defendant  the  right  to  extend  its  road  from  the  crossing  of  Sixth 
and  Market  streets  east  on  Market  street  to  Fifth  street,  thence 
north  on  that  street  some  ten  blocks,  thence  west  one  block, 
thence  south  on  Sixth  street  to  place  of  beginning,  thus  forming 
a  loop.  This  ordinance  also  conferred  upon  the  defendant  the 
right  to  use  that  part  of  the  plaintifiTs  track  extending  for  a  dis- 
tance of  two  blocks  on  and  along  Sixth  street,  upon  paying  the 
plaintiff  compensation  for  such  use,  under  the  provisions  of  ordi- 
nance 12,652  enacted  to  carry  into  effect  section  6  of  article  10  of 
the  city  charter.  The  plaintiff  and  the  defendant  corporation 
having  failed  to  agree  as  to  the  compensation  to  be  paid  for  the 
use  of  that  part  of  the  defendant's  road  extending  along  the  two 
blocks,  the  plaintiff  applied  to  the  mayor  for  the  appointment  of 
commissioners  to  assess  such  compensation.  The  mayor  was 
about  to  comply  with  such  request,  when  the  plaintiff  commenced 
this  suit  against  the  defendant  company  and  the  mayor,  seeking 
to  restrain  them  from  taking  any  further  action  in  the  matter. 
The  circuit  court  awarded  a  temporary  injunction,  which  was 
made  perpetual  on  the  final  hearing,  and  from  that  decree  the 
defendant  appealed  to  this  court.    The  substantial  facts,  not  before 
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stated,  are  these :  The  present  dittter  of  die  dtj  of  St  LcMiM  t^ 
effect  on  the  22d  October,  1S76.  It  was  fnuned,  and  adopted  by 
tiie  Toten»  pnnoant  to  the  eonstitatioa  of  1375.  It  took  the  place 
of  and  snperaeded  the  then  charter,  and  all  amendments  thereoL 
Const  1875,  art.  9,  §  20.  The  tenth  article  of  the  charter  treala 
of  street  laflroods,  and  gi^es  the  mnnidpsl  aasemblj  power  to 
determine  all  qaestions  arising  with  lefereuce  to  them,  whether 
snch  qaestions  maj  inTolre  the  construction,  granting  the  right 
of  waj  or  regnlating  and  controlling  them  after  thdr  completion ; 
also  the  power  to  r^;alate  the  time  and  manner  of  ronning  carsi 
and  the  rates  of  fare,  and  to  establish  a  uniform  gauge.  The  sixth 
section  is  in  these  worda :  ^  Any  street-railroad  company  shall 
have  the  right  to  run  its  cars  over  the  track  of  any  other  street- 
railroad  company,  in  whole  or  in  part,  upon  the  payment  of  just 
compensation  for  the  use  thereof,  nnd^  such  rules  and  regulations 
as  may  be  prescribed  by  ordinance,  and  it  shall  be  the  duty  of  the 
munidpal  assembly  to  immediately  pass  snch  ordinances  as  may 
be  necessary  to  carry  this  provision  into  effect.''  Ordinance  No. 
12,652,  approved  January  12,  1884,  was  designed  to  carry  into 
effect  said  section  6  of  the  charter.  This  ordinance  provides,  in 
substance,  that  when  one  company  is  authorized  by  ordinance  to 
run  its  cars  over  the  track  of  another  company  and  the  two  com- 
panies cannot  agree  as  to  the  compensation  to  be  paid  therefor, 
the  company  desiring  to  use  such  track  may  make  written  appli- 
cation to  the  mayor  for  the  appointment  of  tliree  commissioners, 
first  giving  ten  days'  notice  to  the  company  whose  track  is  to  be 
used.  Each  company  has  the  right  to  name  one  conmiissioner,  and 
the  mayor  the  third.  If  either  company  should  refuse  to  designate 
a  commissioner,  the  mayor  may  appoint  one  to  represent  such  com- 
pany. The  commissioners  must  be  disinterested  freeholders,  must 
take  and  subscribe  an  oath  that  they  will  faithfully  and  fairly 
hear  and  examine  the  matter  in  controversy,  and  make  a  just 
award  to  the  best  of  their  understanding,  and  then  proceed  to 
hear  evidence,  and  examine  the  track,  and  determine  the  compen- 
sation to  be  paid,  and  the  time  and  manner  of  paying  the  same. 
Tlieir  award  is  to  be  in  writing,  and  must  be  reported  to  the  mayor. 
It  is  then  the  duty  of  the  mayor  to  file  the  report  and  the  original 
application  and  all  papers  pertaining  to  the  proceeding,  with  the 
dty  register  and  it  is  made  the  duty  of  the  register  to  notify  the 
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parties  in  interest.  Either  party  may  appeal  to  the  circuit  court 
by  liling  written  exceptions,  "  and  the  court  may  thereupon  make 
6uch  order  therein  as  right  and  justice  may  require  and  may  order 
a  new  appraisement  in  the  manner  hereinbefore  prescribed,  upon 
good  cause  shown."  The  plaintiff  was  incorporated  on  the  11th 
Hay,  1876,  and  acquired  all  the  franchises  and  property  of  a  then 
(existing  street-railroad  company,  which  was  incorporated  in  1859. 
The  plaintiff,  it  will  be  seen,  was  incorporated  a  few  months  prior 
to  the  adoption  of  the  present  city  charter ;  bat  thereafter  it  ex- 
tended its  road,  from  time  to  time,  by  right  acquired  under  ordi- 
nances passed  after  the  present  charter  took  effect.  One  of  these 
ordinances,  which  was  approved  November  3,  1883,  contains  this 
dause:  '^Said  Union  Depot  Bailroad  Company  shall  not  acquire 
any  privileges,  rights  or  franchises  under  this  ordinance  unless 
said  company  files  with  the  city  register,  within  sixty  days  from 
approval  of  this  ordinance,  its  acceptance  in  writing  of  all  the  pro- 
visions of  this  ordinance  and  also  of  all  the  provisions  of  sections 
5  and  6  of  article  10  of  the  city  charter  and  all  ordinances  now 
existing  or  hereafter  to  be  passed  relating  thereto."  This  ordi- 
nance was  duly  accepted  by  the  plaintiff. 

1.  Although  the  plaintiff,  the  Union  Depot  Bailroad  Company, 
was  incorporated  prior  to  the  date  when  the  present  city  charter 
took  effect,  still  by  accepting  the  ordinance  last  mentioned,  ap- 
proved 3d  November,  1883,  it  agreed  to  and  did  become  subject 
to  sections  5  and  6  of  article  10  of  the  charter,  and  to  all  ordi- 
nances then  or  thereafter  passed  pursuant  to  those  sections.  As  to 
those  sections  of  the  charter  and  all  valid  ordinances  enacted  to 
put  them  in  force,  the  plaintiff  stands  in  the  same  position  that  it 
would  had  it  been  incorporated  and  acquired  the  right  to  operate 
its  road  on  the  streets,  after  the  charter  went  into  effect.  We  be- 
lieve there  is  no  serious  dispute  as  to  these  propositions ;  but  the 
plaintiff  does  question  the  validity  of  general  ordinance  No. 
12,652. 

2.  The  plaintiff,  in  terms,  disclaims  the  right  to  use  the  streets 

now  occupied  by  it  to  the  exclusion  of  all  other  street  railroads ; 

but  it  insists  —  First,  that  the  defendant  can  acquire  the  right  to 

run  its  cars  over  the  plaintiff's  track  only  by  the  exercise  of  the 

right  of  eminent  domain ;  second,  that  the  municipal  assembly  of 

fit.  Louis  has  no  power  to  enact  laws  for  the  exercise  of  that  right 
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bj  one  street  railroad  orer  the  property  of  aoother  like  ooiii|mbj; 
tiiird,  if  the  charter  attemptB  to  cx>iif  er  soeh  power  vpon  Ae  aa- 
aemblj,  then  tuah  charter  prorisioiw  are  Biie»iiaftitatioDal  and 
Toid ;  fourth,  if  the  charter  is  valid  aod  even  confeta  such  povio; 
then  ordinaooe  No.  12,652  is  invalid,  becaase  it  does  not  give  the 
plaintiff  a  trial  by  jory,  and  for  variuss  otbe^  assigned  reaaoo». 
These  objections  interposed  by  the  j^ntiff  are  all  based  upon  tiie 
assnmptton  that  the  defendant  can  only  aoqoire  the  right  to  ma 
its  cars  over  the  phuntiflTs  track  by  a  process  of  copdenmation. 
We  mnsty  therefore^  at  the  ontset,  determine  the  qnestion  ^riiether 
the  defendant  has  aoqnired  the  right  to  nse  the  plaintiff's  track, 
or  whether  it  mast  acquire  that  right  by  condemnation.  By  the 
rij^t  of  eminent  domain,  private  property  is  taken  for  the  par* 
pose  of  promoting  the  general  welfare  withoat  the  owner's  eon- 
sent.  His  consent  is  not  necessary ;  and  the  damages  arisii^  for 
the  property  taken  do  not  arise  oat  of  contract.  Bat  the  state^  in 
delegatii^  this  power  to  a  eorporation  to  take  private  propoty  for 
public  nse,  may  attach  conditicHis  that  the  property  taken  shall  be 
subject  to  the  nse  of  other  corporations  doing  a  like  business^ 
Thus  it  has  been  held  that  the  legislatnre,  having  reserved  the 
power  to  amend,  alter  and  repeal  the  charter  of  a  street-iailroad 
company,  may  aathorize  another  company  to  ose  the  track  of  the 
first  corporation,  making  compensation  to  that  company  for  the 
nse  and  wear  of  its  tracks,  withoat  making  any  eompensation  for 
the  diminntion  of  its  profits  or  of  the  value  of  its  franchiseL 
Metropolitan  R.  Co.  v.  Highland  St  Ry.  Co.,  118  Mass.  290.  See^ 
also.  Metropolitan  R.  Co.  v.  Quin<7  R.  Ca,  12  Allen,  262.  The 
power  conferred  upon  a  city  to  give  or  withhold  its  consent  to  the 
construction  of  a  railroad  within  its  limits  is  not  limited  to  sayii^ 
**  Yes  "  or  "  No.''  In  giving  siich  consent,  the  eity  may  attach 
conditions.  Pacific  R.  Co.  v.  Leavenworth  City,  1  DiH  39a 
In  Joy  V.  St.  Lonis,  138  U.  S.  1 ;  11  Sup.  Ct.  Rep'r,  243,  the 
board  of  Forest  park  cotnmissioners  and  two  railroad  companiea 
made  an  agreement  concerning  a  right  of  way  through  the  park, 
in  which  it  was  provided  that  the  railroad  companies  shoold  peiv 
mit  other  railroad  companies  to  nse  the  right  of  way  through  the 
park  upon  sucli  fair  and  equitable  compensation  to  be  paid  there- 
for as  might  be  agreed  upon  by  snch  companies.  Subsequently 
a  third  company  claimed  the  benefit  of  this  agreement^  and  to  en- 
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force  that  daim  brought  a  suit  to  compel  specific  performanco  of 
the  contract.  Speakiug  of  thid  agreement,  the  oonrt  said  it  ^^  cre- 
ated an  easement  it)  the  property "  of  the  two  companies  '^  for 
the  benefit  of  the  pablic,  which  might  be  availed  of,  with  the 
consent  of  the  public  authorities,  properly  expressed,  by  the  rail* 
road  companies  which  might  wish  to  use  not  only  the  right  of 
way  through  the  park,  but  also  that  between  the  park  and  the 
Union  Depot.''  The  court  also  held  that,  if  the  parties  did  not 
agree  upon  the  compensation  to  be  paid,  a  court  of  equity  could 
fix  the  amount,  because  the  agreement  was  that  the  amount  should 
•be  "  fair  and  equitable."  Kinsman  St.  R.  Co.  v.  Broadway  &  N. 
St.  R.  Co.,  36  Ohio  St.  239,  was  a  suit  by  the  plaintiff  corpora- 
tion against  the  defendant  corporation,  the  city  of  Cleveland,  and 
others,  to  enjoin  the  defendant  corporation  from  running  its  street- 
cars upon  the  tracks  of  the  plaintiff. 

The  plaintiff  had  been  granted  the  right  to  lay  its  tracks  upon 
certain  streets  ^^  under  the  terms  and  conditions "  of  a  general 
ordinance,  '^  or  which  may  hereafter  be  prescribed  by  the  city  coun* 
cil."  Thereafter  the  council  gave  the  defendant  corporation  the 
right  to  run  its  cars  over  the  plaintiff's  tracks  on  terms  of  com- 
pensation that  might  be  agreed  upon  by  the  parties,  and,  in  case 
of  failure  of  the  parties  to  make  any  agreement,  "  such  terms  of 
compensation  shall  be  prescribed  by  the  city  council."  The  par- 
ties failed  to  agree,  and  the  council  fixed  the  compensation,  which 
the  plaintiff  refused  to  accept,  tender  having  been  daly  made. 
The  right  of  the  counsel  to  prescribe  '^  terms  and  conditions  "  in 
the  futuce,  reserved  by  the  grant  to  the  plaintiff,  was  held  to  be 
sufficient  to  justify  the  council  in  giving  the  defendant  the  right 
to  run  its  cars  over  the  plaintiff's  tracks.  The  court,  therefore, 
dismissed  the  petition.  A  text-writer,  citing  this  Ohio  case  and 
Jersey  City  <fe  B.  R.  Co.  v.  Jersey  City  <fe  H.  H.  R.  Co.,  20  N. 
J.  Eq.  61,  says :  "  Where  the  right  to  lay  tracks  in  streets  is 
granted  upon  condition  that  the  right  to  use  them  by  another 
company  may  be  granted  upon  compensation  to  be  fixed  by  the 
council  in  case  the  companies  cannot  agree,  the  condition  is  bind- 
ing." Lewis  Em.  Dom.,  §  490.  By  the  constipation  of  this 
state,  the  legislature  can  pass  no  law  granting  the  right  to  con- 
struct and  operate  a  street  railroad  within  any  city  without  the 
consent  of  such  city.    Art  12,  §  20.    Following  this  provision, 
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azkd  in  aocordjoee  with  h,  the  ebMiVet  of  Sc  Look  pcorideB  diai 
aoj  SGch  railroad  eompanj  eiuJl  hmve  the  rig^  to  mn  its  an 
OTer  the  track  of  anj  other  eompuiT  bj  pftjing  joA  eompeDHtion 
therefor.  The  plaind^  aeeepced  this  durter  proviaoii,  and  all 
ordinaoees  then  or  thereafter  passed  to  pat  it  into  f oree  and  eSeeL 
The  plaintiff  owns  its  road  and  franchiaei^  it  is  true ;  but  the  city 
bat  the  resenred  power,  in  the  interest  of  the  pablie  wel^re,  to 
permit  any  other  oompanj  to  run  its  cub  over  the  pl^tiff'^road, 
for  snch  h  the  contract  between  the  plaintiff  and  the  city.  The 
city  has  exercised  this  reserred  power,  and  has  gruited  to  the 
defendant  the  right  to  ose  the  plaintiff^s  tr^k.  There  is^  there? 
fore,  no  neoessi^  for  resorting  to  any  prooeas  of  condemnation  to 
acquire  Uiat  right,  for  it  is  fixed  by  law  and  the  contract  of  the 
parties.  There  remains  nothing  more  to  he  done  bat  to  ascertain 
the  ^  jnst  compensation''  to  be  paid  to  the  plaintiff,  and  that 
mast  be  ascertained  by  and  under  the  ordinance.  The  proceeding 
pointed  oat  by  the  ordinance  for  ascertaining  the  compensation 
does  not  involve  the  exercise  of  the  right  of  eminent  domain.  It 
is  simply  a  proceeding  to  enforce  contract  rights,  and  has  none  of 
the  elements  of  a  salt  to  condemn  property  for  public  osa  These 
condasions,  we  think,  are  sustained  by  the  authorities  before 
cited« 

3.  Thus  far  we  have  assumed  that  section  6  of  article  10  of 
the  charter  gives  the  city  power  to  make  rules  and  regulations 
for  ascertaining  the  compensation  to  be  paid  the  plaintiff ;  but  it 
is  earnestly  insisted  that  said  section  gives  the  city  no  such  power, 
and  that  by  the  terms  thereof  the  city  can  only  prescribe  "  roles 
and  regulations"  for  running  the  cars  of  one  company  over  the 
track  of  another  company.  There  is  plausibility  in  this  reading 
of  the  section,  but  we  think  such  construction  is  too  limited. 
Other  sections  of  the  same  article  give  the  assembly  full  power  to 
regulate  the  time  and  manner  of  running  cars  in  all  cases;  and  it 
would  seem  the  framers  of  the  charter,  in  the  use  of  the  words, 
^^  under  such  rules  and  regulations  as  may  be  prescribed  by  ordi- 
nance," intended  to  confer  upon  the  assembly  additional  powers. 
To  give  the  words  qudted  any  additional  force  and  effect,  they 
must  be  made  to  qualify  the  compensation  clause.  We  do  not 
overlook  the  fact  that  the  plaintiff  accepted  sections  5  and  6  only, 
but  we  may  look  to  the  whole  article  to  ascertain  the  meaning  of 
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anj  particular  section  therein.  The  article,  as  a  whole,  shows  an 
intention  to  place  the  whole  matter  of  regulating  street  railroads 
in  the  hands  of  the  assembly,  and  we  should  give  the  varioug 
sections  a  construction  which  will  carry  into  effect  that  intention. 
Punctuation  marks  are  often  guides  to  the  true  meaning  of  a 
statute,  but  such  marks  must  yield  to  an  intention  disclosed  by 
the  statute  taken  as  a  whole.  Omitting  the  words, ''  in  whole  or 
in  part,"  which  may  be  done  without  changing  the  meaning,  and 
dropping  some  of  the  commas,  the  section  reads  :  *  '^  Any  street- 
railroad  company  shall  have  the  right  to  run  its  cars  over  the 
.track  of  any  other  street  railroad  company  upon  the  payment  of 
just  compensation  therefor  under  such  rules  and  regulations  aa 
may  be  prescribed  by  ordinance,  and  it  shall  be  the  duty  of  the 
municipal  assembly  to  immediately  pass  such  ordinances  as  may 
be  necessary  to  carry  this  provision  into  effect."  It  is  the  duty  of 
the  assembly  to  pass  ordinances  to  carry  what  provision  into 
effect  t  Plainly,  all  that  precedes  the  last  clause  of  the  section. 
With  this  construction  it  follows  that  the  assembly  may  provide 
a  method  for  fixing  the  compensation  to  be  paid  to  the  company 
whose  track  is  used  by  another  company. 

4.  It  is  not  necessary  to  discuss  in  detail  the  various  questions 
made  in  the  briefs,  which  are  based  upon  the  assumption  that 
ordinance  12,652  is  one  providing  for  the  exercise  of  the  right  of 
eminent  domain ;  for  that  is  not,  we  have  concluded,  its  true 
character.  There  is,  however,  one  objection  to  the  ordinance 
which  may  be  considered  on  the  theory  'that  the  ordinance  at- 
tempts to  do  no  more  than  carry  out  the  agreement  of  the  parties. 
That  objection  is  this :  that  the  city  had  no  power  to  confer 
appellate  jurisdiction  over  the  award  of  the  commissioners  upon 
the  circuit  court.  Section  22  of  article  6  of  the  constitution,  cited 
in  support  of  the  proposition,  provides  that  the  circuit  court  shall 
have  ^^  such  concurrent  jurisdiction  with  and  appellate  jurisdiction 
from  inferior  tribunals  and  justices  of  the  peace  as  is  or  may  be 
provided  by  law."  This  section  is  not  in  the  way  of  any  law 
giving  the  circuit  court  jurisdiction  over  the  award.  The  legis- 
lature may  authorize  a  city  to  institute  and  prosecute  suits  in  the 
circuit  and  other  courts.  It  may  even  delegate  to  a  city  the 
power  to  establish  municipal  corporation  courts.  State  v.  Johnson, 
17  Ark.  407.    Indeed,  the  charter  of  the  city  of  St.  Louis  not 
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only  provideB  for  two  poliee  joetioeB)  bat  the  mmeoMj  k  mtlior- 
ked  to  iiicrcnoci  the  number.  The  mere  fmet  that  the  ofdimuice 
gives  the  circiiit  court  power  to  review  the  award  la  no  objection 
to  it.  Aathovued  ordinaneea.  dnlj  enacted,  have  the  force  and 
effect  of  ]aw8 ;  and  the  qneatioa  is  aimplj  thia :  whether  section 
6  confers  power  npon  the  aasembl  j  to  make  the  award  reriewable 
b J  the  cireoit  court.  In  Citj  of  St.  Lonia  v.  Telephone  Co.,  96 
Mo.  626;  10  S.  W.  BepV,  197,  we  cited  and  approved  the  mle, 
as  to  municipal  powers^  hud  down  in  1  DilL  Mun.  Corp.  (4th 
^)i  i  ^^9  lutmelj :  It  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  possesBes  and  can  exerciBe  the 
following  powers,  and  no  otlms :  First,  those  granted  in  express 
words ;  second,  those  necessarily  or  fairly  implied  in  or  incident 
to  the  powers  expressly  granted ;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation,  not  simply  conven- 
ient, but  indispeDsable."  Now,  the  charter  confers  npon  the  city 
the  right  to  make  rules  and  regulations  for  ascertaining  the  just 
compensation  to  be  paid  by  one  company  for  the  use  of  the  trade 
of  another  company,  and  it  is  then  made  the  doty  of  the  assembly 
to  enact  ordinances  to  carry  this  provision  into  effect.  The  ordi- 
nance enacted  points  out  a  practical  and  fair  method  of  fixing  the 
amount  It  seems  proper  that  the  award  should  be  subject  to 
review  by  some  court  competent  to  determine  whether  it 
was  made  according  to  correct  principles  of  law.  The  power  to 
provide  for  a  review  by  the  circuit  court  is,  in  our  opinion,  a 
fairly  implied  incident  flowing  from  the  power  expressly  granted, 
and,  therefore,  within  the  second  class  of  cases  just  mentioned. 
We  must  look  to  the  nature,  object  and  purpose  of  the  expressed 
power,  and  also  the  subject-matter  of  which  it  treats ;  and  in  do- 
ing this  we  think  it  may  be  said  the  power  expressly  granted  in- 
cludes as  an  incident  the  power  to  provide  for  a  review  of  the 
award  by  the  circuit  court.  The  ordinance  is,  therefore,  a  valid 
enactment.  The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  to  the  circuit  court,  with  directions  to  that 
court  to  dismiss  the  petition. 

Barclay,  J.,  absent.     The  other  judges  concur. 

Sherwood,  C.  J.,  dissents  as  to  paragraph  4.* 


•Reported  in  16  S.  W.  Kep'r,  «»;  106  Mo.  568. 
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Btamt  ndkmmyu  —  r^fiA  to  oM  eaDh  ptiMn'  tcacki. — Thfi  iategoiag  OMo  k 
Mie  «f  thrae  aiteiatg  «at  of  tke  aune  iaota*  Meklng  the  auam  relief  aMl  4e» 
eided  at  Um  sftiue  tioM.  See  105  Mo.  11621  IS67.  The  ooart  irittui|fintoMai- 
flnM  tlie  deeiBlon  No.  d  of  the  eoart  See  15  &  W.  Bep'r,  1018.  Thomaa,  J.» 
4eliTeriiig  dw  ofiiiuoii  of  Divieioa  No.  2,  maintains  the  power  of  the  legiala- 
iiue  to  pvoTide  for  the  «ee  of  the  traoka  of  one  street  railroad  oompanj  bj  aa» 
other  oompanj  under  the  general  police  power  of  the  state.  He  g^vee  a  valiu 
able  aignment  and  review  of  aathorities  on  tlie  qoeetion  aa  followB: 

«<  The  line  apon  whidi  this  ofMnion  has  proceeded  thos  far  is  that  respond- 
ent is  boand  hj  its  acoeptanoe  of  the  proyisions  of  the  ordinance  of  March  27, 
1888,  and  the  amendatorj  ordinance  of  Angost  2,  1887.  Bat  we  find  aathorit/ 
for  another  position  which  bars  respondent's  right  to  the  relief  it  seeks.  It  is 
this:  Where  a  law  confers  on  a  corporation  the  right  to  constmct  and  operate 
street  railroads  in  the  streets  of  a  dtj,  sach  corporation  mast  be  considered  as 
holding  them  for  the  pnblic  use,  and  subject  to  the  power  of  the  legiaiature, 
when  the  public  exigencies  require  it,  to  authorize  another  oorporstion  to  use 
the  tracks  of  the  former  upon  making  oompensaUon  for  such  use.  This  does 
not  grow  out  of  the  power  of  eminent  domain  or  contract.  It  inheres  in  the 
power  to  regulate  and  control  the  public  streets  for  the  public  conTenieooe. 
In  the  absence  of  an  exdusiTe  gntnt,  this  right  is,  bj  implication,  reserved  to 
the  public  In  other  words,  in  the  grant  of  the  right  to  lay  tracks  for  a  street 
xailway  in  the  streets  of  a  dty,  for  the  public,  the  right  to  provide  for  the  use 
of  such  track  by  other  companies  is  reserved,  upon  making  just  compensation. 
And  where  the  right  is  already  in  the  public,  the  state,  to  exercise  the  right, 
does  not  proceed  by  virtue  of  the  power  of  eminent  domain.  It  is  already  the 
owner  of  the  right,  but  it  must  pay  for  it  before  it  can  use  it.  When  the  state 
proceeds  in  the  exerdse  of  its  power  and  right  of  eminent  domain,  it  seeks  to 
acquire  the  right  to  the  use  of  private  property.  In  both  esses  just  compensa- 
tion must  be  made,  but  the  exercise  of  the  power  in  the  two  cases  is  difierent. 
In  Covington  Ry.  Co.  v.  Covington  &  O.  Ry.  Co.,  10  Amer.  Law  Reg.  705,  this 
Tery  question  was  decided.  The  legislature  of  Kentucky  authorised  plaintiff 
io  construct  and  operate  a  street  railroad,  and  afterward  authorised  defendant 
to  construct  a  street  railway  also,  and  '  to  connect  with  and  use  the  track  of 
any  other  street  railway  company  in  said  city  or  vicinity,  upon  equitable  terms.' 

**  Cofer,  C.  J.,  speaking  for  the  court  of  appeals  of  Kentcky,  says:  '  It  is 
true  no  person  can  lawfully  place  upon  a  street  railway  track  a  carriage 
adapted  to  run  only  on  the  iron  rails,  and  use  it  for  transporting  passengers 
«k>ng  the  line,  unless  expressly  authorized  to  do  so.  When  the  legislature 
grants  to  one  person  the  right  to  construct  a  railway  in  a  public  street,  and  to 
•carry  passengers  for  hire,  the  grant  is  necessarily  exclusive,  so  long  aa  similar 
authority  is  not  granted  to  another.  No  person  would  expend  money  to  con* 
atruct  a  railway  if  all  others  or  any  other  might,  at  pleasure,  put  cars  upon 
and  use  it  to  carry  passengers  for  hire  without  making  compensation  for  tiie 
use  of  the  track.  But,  although  such  exclusive  privilege  be  granted,  whj 
ahould  it  continue  to  be  exclusive  ?  The  only  reason  that  can  be  given  is  tliat 
the  grantee  has  expended  money  or  assumed  obligations  on  the  faith  of  the 
grant.  But  did  it  not  do  so  with  the  knowledge  implied,  at  least,  that  it  held 
Its  right  subordinate  to  the  power  and  duty  of  the  legislature  to  regulate  sad 
^oontrol  the  use  of  the  streets  in  sudh  manner  aa  the  public  interset  might  la 
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it«  Jadgment,  from  time  to  time,  demend  f  Thero  wm  bo  attempt  hf 
woide  in  the  appellent'e  diArter  to  give  it  exelaeiTe  riglit  to  nm  cue  wpom  tbm 
streete  oeeapied  bj  iie  tnck,  or  ereo  npoa  the  timek  itedf ,  end  we  heTo  de- 
cided tliet  no  floeli  exdosiTe  riglit  exiete  ae  to  the  etreete.  As  to  the  trmdk 
pleeed  in  the  street,  end  therebj  nude  e  pert  of  the  pahlie  hlghwaj,  and 
which  the  exigencies  of  the  pablic  interest  might  demand  lor  the  oae  of  other 
compaaies,  we  think  the  right  to  ite  ezelosiTe  nse  was  reeelTed  and  held  sub- 
ject to  the  power  of  the  Icgialataro  to  permit  it  to  be  need  bj  each  other  per- 
sons and  corporations  as  it  might  direct,  wheneTer,  in  the  jodgment  of  the 
legislatttre,  a  doe  regard  to  tlie  pablic  right  to  use  the  streets  renden  it  neces- 
•arj  to  do  so.  Tliis  cooclosion  is  in  accord  with  tlie  riews  of  Judge  Bedfield 
ss  ezpreeeed  in  his  report  to  tlie  Masaachiisetts  legisUiare  npon  the  nature 
and  extent  of  street  railway  franchises  (1  Bedf.  R.  R.,  pp.  815,  SS2),  and  is 
supported  by  the  opinion  of  tlie  supreme  coori  of  New  York  in  Railroad  Oow  ▼• 
Kerr,  46  Barb.  188,  and  the  supreme  judicial  court  of  Massachusetts  in  Smith 
T.  Railway  Co.,  6  Allen,  283.'  And  to  show  that  Chief  Justice  Cofer  did  not 
intend  this  condosion  to  be  based  on  the  doctrine  of  eminent  domain,  he  adds: 
'  And,  in  our  opinion,  may  be  sustained  upon  another  ground  equally,  if  not 
more  satisfactory/  This  other  ground,  he  goes  on  to  show,  is  the  right  of 
eminent  domain.  Judge  Redfield  says :  *  A  legislature  may,  neTertheleas, 
allow  other  persons,  either  natural  or  corporate,  to  do  a  similar  business  In 
the  same  streets,  or  to  do  it  upon  the  tracks  of  an  existing  company,  by  making 
compensation  to  another  company  when  in  their  judgment  the  public  good  re- 
quires it.  In  the  one  case,  the  grant,  being  wholly  independent,  is  under- 
stood to  be  made  because  the  amount  of  the  travel  is  supposed  to  require  two 
modes  of  conyeyance,  and  in  the  other  the  compensation  Is  regarded  as  equiva- 
lent to  the  use.'    1  Redf.  R.  R.  818. 

'*  Streets  are  opened  and  maintained  for  public  travel  and  commerce.  A  street 
railway  is  almost  universally  held  to  be  a  legitimate  use  of  the  street,  and  its 
construction  imposes  no  additional  servitude  upon  the  soil  it  occupies,  so  as  to 
entitle  proprietors  abutting  on  the  street  to  compensation.  Jersey  Qty  ft  Bw 
R.  Co.  V.  Jersey  Oty  &  H.  H.  R.  Co.,  20  N.  J.  Eq.  61,  and  cases  dted.  Ito 
tracks  form  a  part  of  the  street  for  the  ordinary  use  of  the  public  It  is  re- 
quired  to  construct  its  road-bed  so  as  to  obstruct  pablic  travel  as  little  as  pos- 
sible. It  has  a  license  to  put  its  rails  down  in  secure  and  permanent  form 
for  the  operation  of  its  cars.  The  operation  of  its  railway  is  the  exercise  of 
the  pablic  rtKht  of  way  over  the  street.  The  dty  has  no  power  to  grant  the 
street,  or  a  franchise  In  the  street,  for  a  private  purpose;  and  the  city  has  no 
power,  without  spedal  authority  from  the  state,  to  grant  an  exclusive  right 
to  a  street  railway  company  to  use  the  strtset.  '  It  is  impossible  to  foretell 
what  changes  in  the  manner  of  using  streets  may  be  occasioned  by  improve- 
ments in  the  modes  of  travel,  or  what  modifications  in  the  use  of  the  modes  now 
employed  may  be  required  by  the  increase  in  population  and  trade,  or  by  the 
shifting  of  the  centers  of  business  and  the  routes  of  travel  from  one  part  of  a 
city  to  another.  The  necessities  and  convenience  of  the  public  may  require 
to-day  but  a  single  street  railway,  but  circumstances  may  be  so  changed  in 
half  a  score  of  years  as  to  require  many  lines.  From  their  nature  and  purpose 
for  which  they  are  used,  street  railways  must  be  confined  to  streets  or  other 
public  thoroughfares,  where  the  space  that  can  be  occupied  by  them  Is  necee^ 
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IMuilj  limited.  It  maj  be  impossible  to  meet  the  demands  of  tbe  situation, 
unless  new  routes,  made  neoesearj  since  the  establishment  of  old  ones,  oan  be 
-extended  over  some  portions  of  streets  alreadj  occupied  bj  old  ones  and  it 
maj  be  equally  impossible,  without  unduly  interfering  with  other  uses  of  the 
streets,  equally  necessary  to  public  convenience  and  comfort,  to  give  such 
street  railway  company  a  separate  track  throughout  the  length  of  its  line/ 
Covington  Ry.  Go.  v.  Covington  &  C.  By.  Co.,  19  Amer.  Law  Reg.  766. 

** '  The  city  council  may,  in  the  exercise  of  the  power  delegated  to  the  oor« 
poration  in  the  control  and  regulation  of  streets,  grant  to  one  company  the 
right  of  way  over  them,  and  afterward  grant  the  right  of  way  over  a  part  of 
the  same  railway  to  another  company.  The  city  council  Is  without  power  to 
grant  the  exclusive  use  of  a  street  which  belongs  to  the  public  to  a  railroad 
company.  It  cannot  thus  deprive  succeeding  councils  of  the  power  of  per« 
forming  the  duty  of  regulating  the  streets  as  may  seem  to  them  to  be  for  the 
best  interest  of  the  public'  Canal  &  C.  St.  R.  Co.  v.  Crescent  Qty  R.  Cob 
(La.),  6  South.  Rep.  860.  The  development  of  rapid  transit  by  means  of  street 
railways  has  been  in  the  last  decade  most  wonderful.  '  They  are  now  almost 
indispensable,  and  their  chief  value  to  the  many  consists  in  their  being  in  the 
pablic  streets,  and  along  the  shops  and  places  of  business.  They  are  but  a 
means  of  using  the  pablic  streets  to  a  greater  advantage  for  the  very  purpose 
for  which  they  were  laid  out —  free  and  quick  transit  from  one  part  to  another. 
They  are  the  best  and  cheapest  mode  yet  devised,  and  they  do  not  hinder  the 
use  of  the  street  for  pablic  travel. '  20  N.  J.  Eq.  61.  The  companies  con- 
structing these  ways,  however,  have  valuable  property  rights  in  them  not  held 
by  the  general  pablic.  They  have  the  right  of  way  on  the  tracks.  They 
have  a  property  right  in  the  material  of  which  the  road  is  constructed.  '  Such 
material  in  place  is  as  strictly  private  property  of  the  corporation  as  it  was  be* 
fore  it  was  placed,  save  in  this  only,  that,  having  been  placed  in  a  public 
street,  it  was  thereby  dedicated  to  the  ordinary  use  of  the  public ;  but  as  a 
railroad  such  material  remains  the  private  property  of  th-  company,  and  for 
such  purpose  it  is  subject  to  the  use  and  control  of  the  owner  exclusively. 
Kinsman  St.  R.  Co.  v.  Broadway  &  N.  St.  R.  Co.,  86  Ohio  St.  280.  These 
companies  also  have  a  property  right  in  the  franchises  granted  which  ought  to 
be  and  are  protected  against  spoliation. 

"Every  principle  of  Justice  and  equity,  as  well  as  the  dictates  of  common 
honesty,  demand  and  require  that  the  state,  or  the  municipalities  acting  under 
state  authority,  should  protect  the  franchise  and  property  rights  of  street- 
railway  companies.  Wliile  this  is  true,  however,  the  public  has  rights  also 
which  ought  to  be  scrupulously  guarded  and  maintained.  As  facilities  for 
rapid  transit  increase,  and  as  the  cost  of  transportation  decreases,  travel  in- 
creases, and  as  travel  increases  the  demand  for  more  routes  of  travel  Increases 
Companies,  having  invested  their  means  in  these  lines,  ought  to  receive  fair 
compensation  for  their  outlay  and  work,  and  yet  the  state  ought  to  see  that 
the  means  of  fair  competition  are  maintained.  If  there  is  one  tendency  of  our 
times  more  marked  than  another,  it  is  the  tendency  to  monopoly  and  concen* 
tration  of  corporate  power.  Tliis  tendency  had  become  so  marked  in  1876  and 
1876  that  the  people  of  the  state  in  their  constitution,  and  the  people  of  St. 

Louis  in  their  charter,  provided  the  most  stringent  measures  to  restrict  and 
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N  ERBOB  to  the  conrt  of  appeals  of  the  state  of  Kentucky. 


TT.  W.  MacFarlwnd  for  plaintifF  in  error.     J.  P.  Hdm  for 
the  commonwealth. 

BsADLBTy  J.  This  case  arose  at  Frankfort,  Franklin  countj, 
Kj.,  upon  an  indictment  fonnd  against  Crutcher,  the  plaintiff  in 
error,  in  the  Franklin  circuit  court,  for  acting  and  doing  business 
as  agent  for  the  United  States  Express  Company,  alleged  to  be  an 
express  company  not  incorporated  by  the  laws  of  Kentucky,  but 
trading  and  doing  business  as  a  common  carrier  by  express  of 
goods,  merchandise,  money  and  other  things  of  value  in  and 
through  the  county  and  state  aforesaid,  without  having  any  license 
80  to  do  either  for  himself  or  the  company.  Orutcher,  being  ar« 
rested  and  brought  before  the  court,  tendered  a  special  plea  setting 
forth  the  facts  with  regard  to  his  employment  and  the  business  of 
the  company,  and,  among  other  things,  that  said  company  was  a 
joint-stock  company,  incorporated  and  having  its  principal  office 
in  the  city  of  New  York  in  the  state  of  New  York,  which  {dea 
was  refused.  He  then  pleaded  ^ '  not  guilty,"  and  the  parties  filed 
an  agreed  statement  of  facts ;  and  by  consent  the  matters  of  law 
and  fact  were  submitted  to  the  court,  and  the  defendant  was  found 
guilty  and  sentenced  to  pay  a  fine  of  $100  and  the  costs  of  pros- 
ecution. The  agreed  statement  of  facts  was  as  follows:  ^'It  is 
agreed  that  the  defendant  is  agent  of  the  United  States  Express 
Company,  a  foreign  corporation  doing  the  business  ordinarily  done 
by  express  companies  in  this  country,  of  carrying  goods  and  freight 
for  hire,  not  only  from  p>oint8  in  this  state  to  other  points  in  this 
state,  but  also  of  carrying  same  character  of  freight  from  points 
within  this  state  to  points  without  this  state,  in  divers  parts  of  the 
United  States,  and  vies  versa.  And  defendant,  agent  at  Frank- 
fort, Ky.,  never  obtained  any  license  to  do  such  business,  nor  did 
said  express  company  obtain  any  license  frofn  the  state  of  Ken- 
tucky. The  proportion  of  business  done  by  the  said  company 
within  and  without  this  state  for  the  month  of  November,  1888, 
is  shown  by  a  statement  herewith  filed,  marked  ^  X,'  and  the  same 
proportion  of  business  within  and  without  this  state,  approximately, 
is  generally  done  by  said  company."  The  detailed  statement  re. 
f  erred  to,  marked  '^  X,"  showed  the  total  amount  of  business  done 
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by  the  company  at  the  Frankfort  office  in  Noyember,  1888,  to 
have  been  $226.71,  of  which  $56.14,  or  not  quite  one-foarth  of 
the  whole,  was  business  done  entirely  within  the  state ;  and  the 
remainder,  $170.57,  was  done  partly  within  and  partly  withoai 
the  state ;  that  is,  the  goods  were  brooght  into  the  state  from 
places  without  the  state,  or  were  carried  from  the  state  to  places 
without  the  state.  Of  course  the  latter,  or  largest,  portion  was 
comprised  within  the  category  of  interstate  commerce.  The  de- 
fendant upon  these  facts  moved  for  a  new  trial,  which  was  ref used, 
and  also  for  an  arrest  of  judgment,  which  was  denied,  and  a  bill 
of  exceptions  was  taken. 

The  case  was  then  appealed  to  the  court  of  appeals  of  Kentucky, 
and  the  judgment  was  affirmed.  The  ground  taken  for  reversing 
the  judgment  was  that  the  statute  of  Kentucky  under  which  the 
indictment  was  found  was  repugnant  to  the  power  given  to  con- 
gress by  the  constitution  of  the  United  States  to  regnUte  com- 
merce among  the  several  states. 

The  law  in  question  was  passed  in  1860,  and  is  as  follows: 
^^An  act  to  regulate  agencies  of  foreign  express  companies: 
§  1.  Be  it  enacted  by  the  general  assembly  of  the  common- 
wealth of  Kentucky,  that  it  shall  not  be  lawful,  after  the  1st  day 
of  May,  1860,  for  any  agent  of  any  express  company,  not  incor- 
porated by  the  laws  of  this  commonwealth,  to  set  up,  establish  or 
carry  on  the  business  of  transportation  in  this  state,  without  first 
obtaining  a  license  from  the  auditor  of  public  accounts  to  carry 
on  such  business.  §  2.  Before  the  auditor  shall  issue  such 
license  to  any  agent  of  any  company  incorporat^ed  by  any  state  of 
the  United  States,  there  shall  be  filed  in  his  office  a  copy  of  the 
charter  of  such  company,  and  a  statement  made,  under  oath  of  its 
president  or  secretary,  showing  its  assets  and  liabilities,  and  dis- 
tinctly showing  the  amount  of  its  capital  stock,  and  how  the  same 
has  been  paid,  and  of  what  the  assets  of  the  company  consist,  the 
amount  of  losses  due  and  unpaid  by  said  company,  if  any,  and  all 
other  claims  against  said  company  or  other  indebtedness,  due  or 
not  due  ;  and  such  statement  shall  show  that  the  company  is  pos- 
sessed of  an  actual  capital  of  at  least  $150,000,  either  in  cash  or  in 
safe  investment,  exclusive  of  stock  notes.  Upon  the  filing  of  the 
statement  above  provided,  and  furnishing  the  auditor  with  satis- 
factory evidence  of  such  capital,  it  shall  be  his  duty  to  issue  license 
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to  aach  agent  or  agents  as  the  company  may  direct  to  cany  on 
the  basiness  of  expressing  or  transportation  in  this  state. 
§  3.  Before  the  auditor  shall  issue  license  to  any  agent  of  any  ex- 
press or  transportation  company  incorporated  by  any  foreign 
government,  or  any  association  or  partnership  acting  under  the 
laws  of  any  foreign  government,  there  shall  be  filed  in  his  office  a 
statement  setting  forth  the  act  of  incorporation  or  charter,  or  the 
articles  of  association,  or  by-laws  under  which  they  act,  and  set- 
ting forth'  the  matters  required  by  the  preceding  section  of  this 
act  to  be  specified ;  and  satisfactory  evidence  shall  be  furnished 
to  the  auditor  that  such  company  has  on  deposit  in  the  United 
States,  or  has  invested  in  the  stock  of  some  one  or  more  of  the 
United  States,  or  in  some  safe,  dividend-paying  stocks  in  the 
United  States,  the  sum  of  $150,000,  which  statement  shall  be 
verified  by  the  oath  of  the  president  of  such  company,  its  general 
agent  in  the  United  States,  or  the  agent  applying  for  such  license ; 
and  upon  the  due  filing  of  such  statement  and  furnishing  the  au- 
ditor with  satisfactory  evidence  of  such  deposit  or  investment,  it 
shall  be  his  duty  to  issue  such  license  to  the  agent  or  agents  ap- 
plying for  the  same. 

§  4<.  The  statements  required  by  the  foregoing  sections 
shall  be  renewed  in  each  year  thereafter,  either  in  the  months  of 
January  or  July;  and  the  auditor,  on  being  satisfied  that  the 
capital  or  deposit,  consisting  of  cash  securities  or  investments  as 
provided  in  this  act,  remain  secure  to  the  amount  of  $150,000, 
shall  renew  such  license."  "§  8.  Any  person  who  shall  set 
up,  establish,  carry  on  or  transact  any  business  for  any  transporta- 
tion or  express  company  not  incorporated  by  the  law  of  this  state, 
without  having  obtained  license  as  by  this  act  required,  or  who 
shall  in  any  way  violate  the  provisions  of  this  act,  shall  be  fined 
for  every  such  offense  not  less  than  $100  nor  more  than  $500,  at 
the  discretion  of  a  jnry,  to  be  recovered  as  like  fines  in  other 
cases.  §  9.  For  any  license  issued  by  the  auditor  under  this 
act,  and  for  each  renewal  thereof,  he  shall  be  allowed  the  sum  of 
$2.50,  to  be  paid  by  the  agent  or  company  taking  out  such  license. 

An  amendatory  act  passed  in  1866  raised  the  license  fee  to  $5, 
and  imposed  a  fee  of  $5  for  filing  copy  of  charter,  and  $10  for 
filing  an  original  or  annual  statement.  The  supreme  court  of 
Kentucky,  in  disposing  of  the  case,  gave  the  following  opinion 
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(Cmtcher  v.  Commonwealth,  12  S.  W,  Bep'r,  141) :  ^'  It  seems 
to  as  that  the  caae  of  Woodward  v.  Oom.,  7  8.  W.  JEtep'r,  613, 
in  which  the  atatate  appears  in  full  (decided  by  this  court  at  its 
last  term),  determines  the  question  now  presented.  Counsel  foi 
the  appellant  now  claims  that  the  statnte  of  tnis  state  is  mvalid, 
as  its  effect  is  to  regulate  commerce  among  the  several  states.  Tne 
agent  of  the  express  company  was  fined  for  not  paying  to  the 
auditor  a  fee  of  $5,  or,  rather,  for  failing  to  take  out  a  license 
required  by  the  act  regulating  the  agencies  of  toreign  express 
companies,  passed  in  March,  1860,  and  amended  by  the  act  at 
1866.  That  the  company  of  which  the  appellant  is  agent  is  a 
corporation  created  by  the  laws  of  New  York,  doing  business  in 
this  state  as  a  carrier  of  goods,  wares  and  merchandise,  is  conceded ; 
and  that  it  transports  goods,  etc.,  out  of  the  state  into  other  states, 
and  all  other  species  of  property  usually  incident  to  such  trans- 
portation, is  admitted,  both  into  the  state  and  out  of  it.  It  appears 
that  at  least  fifty  per  cent  of  the  business  done  by  this  agent  con* 
sists  in  the  carrying  of  goods  from  the  place  of  his  agency, 
Frankfort,  to  other  states.  That  the  carrying  and  transportation 
of  goods  from  one  state  to  another  is  a  branch  of  interstate  com- 
merce is  not  controverted,  but  it  is  claimed  that  there  is  nothing 
in  the  legislation  imposing  on  those  who  desire  to  act  as  the 
agents  of  this  foreign  corporation  the  burden  of  .paying  to  the 
auditor  the  fee  of  $5  for  recording  his  agency,  or,  rather,  for 
issuing  him  his  license  to  act  as  such. 

The  statute  was  enacted  for  the  benefit  of  the  citizens  of  the 
state,  under  which  the  auditor  is  required  to  have  satisfactory 
evidence  of  the  ability  and  solvency  of  the  corporation  to  do  that 
which  it  has  undertaken  to  do  by  virtue  of  its  act  of  incorporation. 
Those  who  intrust  to  its  cnstody  the  transportation  of  their  prop* 
erty  are  entitled  to  some  security  that  its  undertaking  will  be 
performed,  and  we  find  no  law  of  congress  or  any  constitutional 
provision  that  would  deny  to  the  state  the  right  to  impose  such  a 
burden  upon  those  who  undertake  the  discharge  of  such  responsible 
duties.  There  is  no  discrimination  made  between  corporations 
doing  a  like  business;  and  the  state,  although  the  appellant's 
company  is  a  foreign  corporation,  has  the  same  right  to  license 
the  business  and  calling  of  this  agent  as  it  would  that  of  the  law- 
yer or  merchant  whose  business  is  confined  to  the  state  alone."  The 
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court  then  referred  to  the  cases  of  Smith  y.  Alabama,  124  IT.  S. 
466 ;  8  Sup.  Ot  Rep'r,  564,  and  to  Railway  Co.  y.  Alabama,  128 
IT.  S.  96 ;  9  Sop.  Ct.  Bep^r,  28,  and  conclnded  as  follows :  '^  We 
eannot  perceive  how  any  burden  has  been  placed  by  the  state  upon 
interstate  commerce  by  the  provisions  of  the  enactment  in  ques- 
tion and  must,  therefore,  affirm  the  judgment."  We  regret  that 
we  are  unable  to  concur  with  the  learned  court  of  appeals  of  Ken- 
tucky in  its  views  on  this  subject.  The  law  of  Kentucky  which 
is  brought  in  question  by  the  case  requires  from  the  agent  of  every 
express  company  not  incorporated  by  the  laws  of  Kentucky  a 
license  from  the  auditor  of  public  accounts  before  he  can  carry  on 
any  business  for  said  company  in  the  state.  This  of  course  em- 
braces interstate  business  as  well  as  business  confined  wholly 
within  the  state.  It  is  a  prohibition  against  the  carrying  on  of 
such  business  without  a  compliance  with  the  state  law.  And  not 
only  is  license  required  to  be  obtained  by  the  agent,  but  a  state- 
ment must  be  made  and  filed  in  the  auditor's  office  showing  that 
the  company  is  possessed  of  an  actual  capital  of  $150,000  either 
in  cash  or  in  safe  investments,  exclusive  of  stock  notes.  If  the 
subject  was  one  which  appertained  to  the  jurisdiction  of  the  state 
l^islature,  it  may  be  that  the  requirements  and  conditions  of 
doing  business  within  the  state  would  be  promotive  of  the  public 
good.  It  is  clear,  however,  that  it  would  be  a  regulation  of  in- 
terstate commerce  in  its  application  to  corporations  or  associations 
engaged  in  that  business;  and  that  is  a  subject  which  belongs  to 
the  jurisdiction  of  the  national  and  not  the  state  legislature. 
Congress  would  undoubtedly  have  the  right  to  exact  from  associa- 
tions  of  that  kind  any  guaranties  it  might  deem  necessary  for  the 
public  security  and  for  the  faithful  transaction  of  business ;  and 
as  it  is  within  the  province  of  congress  it  is  to  be  presumed  that 
congress  has  done  or  will  do  all  that  is  necessary  and  proper  in 
that  regard.  Besides,  it  is  not  to  be  presumed  that  the  state  of  its 
origin  has  neglected  to  require  from  any  such  corporation  proper 
guaranties  as  to  capital  and  other  securities  necessary  for  the 
public  safety.  If  a  partnership  firm  of  individuals  should  under- 
take to  carry  on  the  business  of  interstate  commerce  between  Ken- 
tucky and  other  states,  it  would  not  be  within  the  province  of  the 
state  legislature  to  exact  conditions  on  which  they  should  carry  on 
their  business,  nor  to  require  them  to  take  out  a  license  therefor. 
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tr;i.'»*p^/r*-^Ion  f:ffft.'^,j  tor  exAcapIe  —  from  ceding  i:::o  hs  bor- 
<J/;rj^,  ar*4  hfidln$(  ^f/^Aj^  and  paaeecigen  at  iu  wLkrves,  andsKXici- 
in^f  ^fffAh  ztA  [la^M-engerii  for  a  retom  vojage,  whboat  fim  ol>- 
tajnifi^  a  \Uyf:f>Me  from  »orae  otate  officer,  and  filing  a  sworn  state- 
rri^^it  a^  to  lite  arnount  of  its  capital  stock  paid  in  !  And  whj 
Tj^/t )  Evid^^ntlj  becaoise  the  matter  is  not  witCiin  the  profinoe  of 
itat^5  leit'ubition^  but  within  that  of  national  l^I^tion.  Steam- 
ihip  O/.  V.  Tinker,  94  U.  S.  23 S.  The  prerogative,  the  re^xm- 
aihilitjr  and  the  dnty  of  providing  for  the  aecmritj  of  the  dtizens 
and  the  fie^^ple  of  the  United  States  in  relation  to  foreign  cor- 
[K^rate  Uxlie«  or  foreign  individuals  with  whom  they  may  have 
relations  of  foreign  commerce,  belong  to  the  government  of  the 
United  States,  and  not  to  the  governments  of  the  several  states ; 
and  c^^nftdence  in  that  regard  may  be  reposed  in  the  national 
legislature  without  any  anxiety  or  apprehension  arising  from  the 
fact  that  the  subject-matter  is  not  within  the  province  or  jorisdio- 
tion  of  the  8tate  legislatures.  And  the  same  thing  is  exactly  as 
true  with  regard  to  interstate  commerce  as  it  is  with  regard  to 
foreign  commercje.  No  diflference  is  perceivable  between  the 
two.  Telegraph  Co.  v.  Texas,  105  U.  S.  460;  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  205,  211;  5  Sup.  Ct.  Rep'r,  826;  Steam- 
ship  Co.  V.  Pennsylvania,  122  IJ.  S.  326,  342;  7  Sup.  Ct.  Rep'r, 
1118;  Mc(3all  v.  California,  136  U.S.  104,110;  10  Sup.  Ct.  Rep'r, 
881;  Railroad  Co.  v.  Pennsylvania,  136  U.  S.  114,  118;  10  Sup. 
Ct.  R<3p'r,  958.  As  was  said  by  Mr.  Justice  Lamar,  in  the  case 
last  cited :  **  It  is  well  settled  by  numerous  decisions  of  this  court 
that  a  state  cannot  under  the  guise  of  a  license  tax,  exclude  from 
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its  jnrifldiction  a  fof^ga  corporation  engaged  in  interstate  eom- 
meroe,  or  impose  any  burdens  npon  sach  commerce  within  its 
limits.''  We  have  repeated! j  decided  that  a  state  law  is  imooQ- 
stitational  and  void  which  requires  a  party  to  take  out  a  lieenee 
for  carrying  on  interstate  commerce,  no  matter  how  specious  the 
pretext  may  be  for  imposing  it.  Pickard  v.  Oar  Co.,  lit  U,  S. 
34;  6  Sop.  Ct.  Rep'r,  636;  Bobbins  ▼.  Taxing  Dist.,  190  U.  S. 
489;  7  Sop.  Ot.  Rep'r,  592;  Letoupv.  Port  of  Mobile,  127U.  S. 
«40;  8  Sup.  Ot.  Pwep'r,  1380;  Adier  v.  Texas,  128  U.  S.  129;  9  Sup. 
Ot.  Eep.  1;  Stotttenburgh  v.  Hennick,  129  U.  S.  141;  9  Sup.  Ct. 
E^.  256;  MeOall  v.  California,  136  U.  S.  104;  10  Sop.  Ct.  Rep. 
881 ;  Railroad  Co.  t.  Peonsylrania,  186  U.  S.  114;  10  Sup.  Ct. 
Rep.  958. 

As  a  summation  of  the  whole  matter  it  was  aptly  said  by  the 
present  chief  justice  in  Lyng  v.  Midiigan,  135  U.  8.  161,  166;  10 
Sup.  Ot.  Rep'  r,  725 :  *^  We  hare  repeatedly  held  tiiat  no  state  has 
the  right  to  lay  a  tax  <hi  interstate  ootnmeroe  in  any  form,  whether 
by  way  of  duties  laid  on  the  transportation  of  the  subjects  of  that 
^K>mmeroe,  or  on  tiie  receipts  derived  from  that  trantportatioo,  or 
on  the  occupation  or  business  of  carrying  it  on,  for  the  reason  that 
taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  iiegula- 
tion  of  it,  which  belongs  solely  to  congress." 

We  do  not  think  that  the  difficulty  is  at  all  obviated  by  the  fact 
that  the  express  company,  as  incidental  to  its  main  business  (which  is 
to  carry  goods  between  different  states),  does  also  some  local  biusi- 
ness  by  carrying  goods  from  one  point  to  another  within  the  state 
of  Kentucky.  This  is  probably  quite  as  much  for  the  aoeommoda< 
tion  of  the  people  of  that  state  as  ior  the  advanti^  of  the 
•eempany.  But  whether  so  or  not,  it  does  iM>t  obviate  the 
objection  that  the  regnlationB  as  to  license  and  capital  stodc  are 
imposed  as  conditions  on  the  company's  carrying  00  the  business 
of  interstate  commerce,  which  was  manifestly  the  principal  object 
of  its  oiganization.  These  regulatione  are  dearly  a  burden  and  a 
restriction  upon  that  commerce.  Whether  intended  as'sudior 
not,  they  operate  as  such.  But  taxes  or  license  fees,  in  good 
faith  imposed  exclusively  on  exfn^ss  busineBs  carried  on  whoUy 
within  the  state,  would  be  open  to  no  such  objection.  The  case 
is  entirely  different  from  that  of  foreign  corporations  seeking  to 
do  a  business  which  does  not  belong  to  the  regolating  power  of 
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coDgresfi.  The  insurance  biisinees,  for  example,  cannot  be  carried 
on  in  a  Btate  by  a  foreign  corporation  without  complying  with  all 
the  conditions  imposed  by  the  legislation  of  that  state.  So  with 
regard  to  manufacturing  corporations,  and  all  other  corporations 
whose  business  is  of  a  local  and  domestic  nature,  which  would  in- 
clude express  companies  whose  business  is  confined  to  points  and 
places  wholly  within  the  state.  The  cases  to  this  effect  are  no- 
merous.  Bank  v.  Earle,  13  Pet.  619 ;  Paul  v.  Virginia,  8  Wall. 
168;  Insurance  Co.  v.  Massachusetts,  10  Wall.  666;  Manufac- 
turing Co.  V.  Ferguson,  113  U.  8.  727;  5  Sup.  Ct.  Rep'r,  739; 
Fire  Assn.  v.  People,  119  U.  S.  110;  7  Sup.  Ct  Rep'r,  108.  But 
the  main  argument  in  support  of  tlie  decision  of  the  court  of  ap- 
peals is  that  the  act  in  question  is  essentially  a  regulation  made  in 
the  fair  exercise  of  the  police  power  of  the  state.  But  it  does  not 
follow  that  every  thing  which  the  legislature  of  a  state  may  deem 
essential  for  the  good  order  of  society  and  the  well-being  of  ita 
citizens  can  be  set  up  against  the  exclusive  power  of  congress  to 
regulate  the  operations  of  foreign  and  interstate  commerce. 

We  have  lately  expressly  decided  in  the  case  of  Leisy  v.  Har- 
din, 136  U.  S.  100;  10  Sup.  Ct.  Rep'r,  681,  that  a  state  law  pro- 
hibiting the  sale  of  intoxicating  liquors  is  void  when  it  comes  in 
conflict  with  the  express  or  implied  regulation  of  interstate  com- 
merce by  congress,  declaring  that  the  traffic  in  such  liquors  aa 
articles  of  merchandise  between  the  states  shall  be  free.  There 
are,  undoubtedly,  many  things  which  in  their  nature  are  sa 
deleterious  or  injurious  to  the  lives  and  health  of  the  people  as  to 
lose  all  benefit  of  protection  as  articles  or  things  of  commerce,  or 
to  be  able  to  claim  it  only  in  a  modified  way.  Such  things  are 
properly  subject  to  the  police  power  of  the  state.  Chief  Justice 
Marshall,  in  Brown  v.  Maryland,  12  Wheat.  419,  443,  instancea 
gunpowder  as  clearly  subject  to  the  exercise  of  the  police  power 
in  regard  to  its  removal  and  the  place  of  its  storage ;  and  he  adds: 
"  The  removal  or  destruction  of  infectious  or  unsound  articles  is, 
undoubtedly,  an  exercise  of  that  power,  and  forms  an  express  ex- 
ception to  the  prohibition  we  are  considering.  Indeed,  the  laws 
of  the  United  States  expressly  sanction  the  health  laws  of  a  state." 
Chief  Justice  Taney,  in  the  License  Cases,  5  How.  504,  576,  took 
the  same  distinction  when  he  said:  ^' It  has,  indeed,  been  su^ 
gested  that,  if  a  state  deems  the  traffic  in  ardent  spirits  to  be  in- 
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jnrions  to  it8  citizens,  and  calculated  to  introduce  immorality, 
vice  and  panperism  into  the  state,  it  may  constitutionally  refnse 
to  permit  its  importation,  notwithstanding  the  laws  of  congress ; 
and  that  a  state  may  do  this  upon  the  same  principles  that  it  may 
resist  and  prevent  the  introduction  of  disease,  pestilence  and  pau- 
perism from  abroad.  But  it  must  be  remembered  that  disease, 
pestilence  and  pauperism  are  not  subjects  of  commerce,  although 
sometimes  among  its  attendant  evils.  They  are  not  things  to  be 
regulated  and  trafficked  in,  but  to  be  prevented,  as  far  as  human 
ibresight  or  human  moans  can  guard  against  them.  But  spirits 
and  distilled  liquors  are  universally  admitted  to  be  subjects  of 
ownership  and  property,  and  are,  therefore,  subjects  of  exchange, 
barter  and  traffic,  like  any  other  commodity  in  which  a  right  of 
property  exists."  But  while  it  is  only  such  things  as  are  clearly 
injurious  to  the  lives  and  health  of  the  people  that  are  placed  be- 
yond the  protection  of  the  commercial  power  of  congress,  yet 
when  that  power,  or  some  other  exclusive  power  of  the  federal 
government,  is  not  in  question,  the  police  power  of  the  state  ex- 
tends to  almost  every  thing  within  its  borders  —  to  the  suppression 
of  nuisances ;  to  the  prohibition  of  manufactures  deemed  injur- 
ious to  the  public  health;  to  the  prohibition  of  intoxicating  drinks 
their  manufacture  or  sale ;  to  the  prohibition  of  lotteries,  gamb- 
ling, horse-racing  or  any  thing  else  that  the  legislature  may  deem 
opposed  to  the  public  welfare.  Bartemeyer  v.  Iowa,  18  Wall 
129  ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25  ;  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659;  Stone  v.  Mississippi,  101  U.  S.  814; 
Foster  v.  Kansas,  112  U.  S.  201 ;  5  Sup.  Ct.  EepV  8,  97;  Mug- 
ler  V.  Kansas,  123  U.  S.  623 ;  8  Sup.  Ct.  Eep'r,  273 ;  Powell  v. 
Pennsylvania,  127  U.  S.  678 ;  8  Sup.  Ct.  RepV,  992,1267;  Kidd 
V.  Pearson,  128  TJ.  S.  1 ;  9  Sup.  Ct.  Rep'r,  6 ;  Kiramish  v.  Ball, 
129  U.  S.  217;  9  Sup.  Ct.  Rep'r,  277. 

It  is  also  within  the  undoubted  province  of  the  state  legislature 
to  make  r^ulations  with  regard  to  the  speed  of  railroad  trains 
in  the  neighborhood  of  cities  and  towns ;  with  regard  to  the  pre- 
cautions to  be  taken  in  the  approach  of  such  trains  to  bridges, 
tunneb,  deep  cuts  and  sharp  curves ;  and,  generally,  with  regard 
to  all  operations  in  which  the  lives  and  health  of  people  may  be 
endangered  —  ev^en  though  such  regulations  affect  to  some  extent 
the  operations  of  interstate  commerce.     Such  regulations  are  emi- 
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neatly  local  in  their  character,  and,  in  the  absence  of  congrearaonal 
r^alationa  over  the  same  gnbject,  are  free  from  all  oonstitational 
objections,  and  nnqnestionably  valid. 

In  view  of  the  foregoing  considerations,  and  of  the  well-conBid- 
ered  distinctionB  tiiat  hare  been  drawn  between  thoee  things  that 
are  and  those  things  that  are  not  within  the  scope  of  commercial 
regulation  and  protection,  it  is  not  difficolt  to  arrive  at  a  satisfac- 
tory oundnsion  on  the  question  now  presented  to  ns.  The  char- 
acter of  police  r^^olation,  claimed  for  the  requirements  of  the 
statute  in  question,  is  certainly  not  such  as  to  give  them  a  con- 
trolling force  over  the  r^nlations  of  interstate  commerce  which 
may  have  been  expressly  or  impliedly  adopted  by  congress,  or 
such  as  to  exempt  them  from  nullity  when  repugnant  to  the  ex- 
clusive power  given  to  congress  in  relation  to  that  commerce. 
This  is  abundantly  shown  by  the  decisions  to  which  we  have  already 
referred,  which  are  dear  to  the  effect  that  neither  licenses  nor 
indirect  taxation  of  any  kind,  nor  any  system  of  state  r^;ulatioa, 
can  be  imposed  upon  interstate,  any  more  than  upon  foreign, 
commerce ;  and  that  all  acts  of  legislation  produdng  any  such 
result  are,  to  that  extent,  unconstitutional  and  void.  And  as,  in 
our  judgment,  the  law  of  Kentucky  now  under  consideration,  as 
applied  to  the  case  of  the  plaintiff  in  error,  is  open  to  this  d>jection, 
it  necessarily  follows  that  the  judgment  of  the  court  of  appeals 
roust  be  reversed.  The  judgment  is  reversed  accordingly,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion.* 

Fuller,  0.  J.,  and  Gray,  J.,  dissent 

Brown,  J.,  not  having  been  a  member  of  the  court  when  the 
case  was  argued,  took  no  part  in  the  decision. 

Intentata  oomin«rc«  —  tJ«stion.  —  Aj  to  the  effect  of  the  interetste  eom- 
merce  proyision  of  the  federal  coastitation  upon  yarioas  fonne  of  state  taxa- 
tion, see  general! J  Fitzgerald  v.  Qrand  Trunk  R.  Co.,  ante,  p.  861;  Pullman's 
Palaoe-Oar  Co.  ▼.  Pennsjlvania,  ante,  p.  418,  and  cases  referred  to  in  notes 
to  said  cases.  The  following  recent  dedsions  in  reference  to  interstate  com- 
merce are  brieflj  referred  to:  License  tax  cases,  McLaughlin  ▼.  South  Bend, 
126  Ind.  471;  26  N.  E.  Rep'r,  185;  Wrought  Iron  Range  Go.  y.  Johnson,  84 
Ga.  754;  11  S.  B.  Rep*r,  288;  Rothermel  y.  Meyerle,  136  Penn.  St.  250;  20  AtL 
Bep'r,  588.    Meat  inspection  laws,  State  y.  Barber    186  U.  S.  818;  10  Sup. 

^  Beported  in  11  Sup.  a.  Rep*r.  861;  141  U.  8.  47. 
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Ct  Rep'r,  802;  Brimmer  ▼.  Rebman,  188  XT.  S.  78;  11  Sap.  Ct.Bep%dl8;  State 
V.  Klein,  126  Ind.  68;  25  N.  E.  Rep'r,  878. 

The  statute  of  Maine  (Bey.  Stat.,  chap.  34,  §  60)  requiring  common  carriers 
who  bring  into  the  state  persons  not  haying  a  settlement  therein  to  remote 
them  bejond  the  state  if  thej  fall  into  distress  within  a  year,  etc,  is  a  regula- 
tion of  foreign  and  interstate  commerce,  and  is  in  yiolation  of  article  1,  section 
8,  clause  8,  of  the  constitution  of  the  United  States,  and  is,  therefore,  yoid. 
atj  of  Bangor  y.  Smith,  88  Me.  422;  22  Atl.  Rep'r,  879. 

A  steamboat  while  engaged  in  carrying  passengers  on  the  Ohio  riyer  from 
one  Indiana  town  to  another  is  not  engaged  in  interstate  oommeroe,  thovgh 
the  yoyage  begins  and  ends  at  a  city  in  Kentucky.  Dugan  y.  State,  125  Ind. 
180;  25  N.  £.  Bep'r,  171. 
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(Supreme  Court  of  the  United  States,  May  85, 1891.) 

1.  Railroad  companibs.  Aocideitt  cases.  Physical  ezahikation  of 
FLAI17TIFF.  Under  the  common  law,  the  courts  of  the  United  States  haye  no 
power,  in  an  action  for  personal  injuries,  to  order  before  the  trial  an  examina- 
tion of  the  body  of  the  injured  person. 

2.  Reyised  Statutes  of  the  United  States,  sections  861,  868,  proylde  that  the 
mode  of  proof  in  the  trial  pf  actions  at  common  law  shall  be  by  oral  testimony 
and  ezaminatiou  of  witnesses  in  open  court,  except  as  hereinafter  proyided. 
The  only  power  of  discoyery  conferred  by  congress  (Key.  Stat.,  §  724)  is  to 
require  the  parties  to  produce  books  or  writings  in  their  possession  or  power 
in  cases  where  they  might  be  compelled  to  produce  the  same  by  the  ordinary 
rules  of  proceedings  in  chancery.  Held,  that  such  statutes  do  not  authorize 
such  examination. 

8.  Reyised  Statutes,  section  014,  proyiding  that  the  practice,  pleading  and 
forms  and  modes  of  proceeding  in  the  courts  of  each  state  are  to  be  followed 
in  actions  at  law  in  the  courts  of  the  United  States  held  within  the  same 
state,  does  not  apply  to  such  examination. 

IN  EEROR  to  the  circuit  court  of  the  United  States  for  the 
district  of  Indiana. 
The  original  action  was  by  Clara  L.  fiotsfprd  against  the  Union 
Pacific  Railway  Company  for  negligence  in  the  constrnction  and 
care  of  an  upper  berth  in  a  sleeping-car  in  which  she  was  a  pas- 
senger,  by  reason  of  which  the  berth  fell  upon  her  head,  bruising 
and  wounding  her,  rupturing  the  membranes  of  the  brain  and 
spinal  cord,  and  causing  a  concussion  of  the  same,  resulting  in 
great  suffering  and  pain  to  her  in  body  and  mind,  and  in  perma- 
nent and  increasing  injuries.     Answer,  a  general  denial.     Three 
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days  before  the  trial  (as  appeared  by  the  defendant's  bill  of  ex* 
ceptions)  "  the  defendant  moved  the  court  for  an  order  against 
the  plaintiff,  requiring  her  to  submit  to  a  surgical  examination,  in 
the  presence  of  her  own  surgeon  and  attorneys,  if  she  desired 
their  presence,  it  being  proposed  by  the  defendant  that  such  ex- 
amination should  be  made  in  manner  not  to  expose  the  person  of 
the  plaintiff  in  any  indelicate  manner,  the  defendant  at  the  time 
informing  the  court  that  such  examination  was  necessary  to  ena- 
ble a  correct  diagnosis  of  the  case,  and  that  without  such  exami- 
nation the  defendant  would  be  without  any  witnesses  as  to  her 
condition.  The  court  overruled  said  motion,  and  refused  to  make 
said  order,  upon  the  sole  ground  that  this  court  had  no  legal  right 
or  power  to  make  and  enforce  such  order."  To  this  ruling  and 
action  of  the  court  the  defendant  duly  excepted,  and  after  a  trial, 
at  which  the  plaintiff  and  other  witnesses  testified  in  her  behalf, 
and  which  resulted  in  a  verdict  and  judgment  for  her  in  the  sum 
of  $10,000,  sued  out  this  writ  of  error. 

John,  F,  Dillon  for  plaintiff  in  error.  A*  O.  Harris  for  de- 
fendant in  error. 

Mr.  Justice  Gbat,  after  stating,  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

The  single  question  presented  by  this  record  is  whether,  in  a 
civil  action  for  an  injury  to  the  person,  the  court,  on  appli- 
cation of  the  defendant,  and  in  advance  of  the  trial,  may  order 
the  plaintiff,  without  his  or  her  consent,  to  submit  to  a  surgical 
examination  as  to  the  extent  of  the  injury  sued  for.  We  concur 
with  the  circuit  court  in  holding  that  it  had  no  legal  right  or 
power  to  make  and  enforce  such  an  order.  No  right  is  held  more 
sacred,  or  is  more  carefully  guarded,  by  the  common  law,  than  the 
right  of  every  individual  to  the  possession  and  control  of  his  own 
person,  free  from  all  restraint  or  interference  of  others,  unless  by 
clear  and  unquestionable  authority  of  law.  As  well  said  by 
Judge  Cooley :  '^  The  right  to  one's  person  may  be  said  to  be  a 
right  of  complete  immunity ;  to  be  let  alone."  Cooley  Torts,  29. 
For  instance,  not  only  wearing  apparel,  but  a  watch  or  a  jewel, 
worn  on  the  person,  is,  for  the  time  being,  privileged  from  being 
taken  under  duress  for  rent,  or  attachment  on  mesne  process  or 
execution  for  debt,  or  writ  of  replevin.     3  Bl.  Coram.  8;  Sunbolf 
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V.  Alford,  3  Mees.  &  W.  248,  268,  264;  Mack  v.  Parks,  8  Gray, 
517 ;  Maxham  v.  Day,  16  Gray,  213.  The  inviolability  of  the 
person  is  as  much  invaded  by  a  compnlsory  stripping  and  expoenre 
as  by  a  blow.  To  compel  any  one,  and  especially  a  woman,  to 
lay  bare  the  body,  or  to  submit  it  to  the  touch  of  a  stranger, 
without  lawful  authority,  is  an  indignity,  an  assault  and  a  trespass ; 
and  no  order  of  process,  commanding  such  an  exposure  or  sub> 
mission,  was  ever  known  to  the  common  law  in  the  administra- 
tion of  justice  between  individuals,  except  in  a  very  small  number 
of  cases,  based  upon  special  reasons,  and  upon  ancient  practice, 
coming  down  from  ruder  ages,  now  mostly  obsolete  in  England, 
and  never,  so  far  as  we  are  aware,  introduced  into  this  country. 
In  former  times,  the  English  courts  of  common  law  might,  if 
they  saw  fit,  try  by  inspection  or  examination,  without  the  aid  of 
a  jury,  the  question  of  the  infancy  or  of  the  identity  of  a  party ; 
or,  on  an  appeal  of  mayhem,  the  issue  of  mayhem  or  no  mayhem ; 
and,  in  an  action  of  trespass  for  mayhem,  or  for  an  atrocious 
battery,  might,  after  a  verdict  for  the  plaintiff,  and  on  his  motion, 
and  upon  their  own  inspection  of  the  wound,  Buper  visum  vtdnerisj 
increase  the  damages  at  their  discretion.  In  each  of  tliose  excep- 
tional cases,  as  Blackstone  tells  us,  ^'  it  is  not  thought  necessary  to 
sunmion  a  jury  to  decide  it,^'  because  '^the  fact,  from  its  nature, 
must  be  evident  to  the  court,  either  from  ocular  demonstration, 
or  other  irrefragable  proof;"  and,  therefore,  "the  law  departs 
from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies  on  the 
judgment  of  the  court  alone."  The  inspection  was  not  had  for 
the  purpose  of  submitting  the  result  to  the  jury,  but  the  question 
was  thought  too  easy  of  decision  to  need  submission  to  a  jury  at 
all."     3  Bl.  Coram.  331-333. 

The  authority  of  courts  of  divorce,  in  determining  a  question 
of  impotence  as  affecting  the  validity  of  a  marriage,  to  order  an 
inspection  by  surgeons  of  the  person  of  either  party,  rests  upon 
the  interest  which  the  public,  as  well  as  the  parties,  have  in  the 
question  of  upholding  or  dissolving  the  marriage  state,  and  upon 
the  necessity  of  such  evidence  to  enable  the  court  to  exercise  its 
jurisdiction,  and  is  derived  from  the  civil  and  canon  law,  as  ad- 
ministered in  spiritual  and  ecclesiastical  courts,  not  proceeding  in 
any  respect  according  to  the  course  of  the  common  law.  Briggs 
V.  Morgan,  2  Uagg.  Const.  324 ;  3  Phillim.  Ecc.  325  ;  Devanbagh 
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V.  Tkrvanbaghy  5  Fa%e,  554 ;  Le  Barron  v.  Le  Barron,  85  Yt. 
365.  The  writ  de  ventre  mepioiendOf  to  ascertain  whether  a 
waman  convicted  of  a  capital  crime  was  quick  with  child,  waa  al- 
lowed by  the  common  law^  in  order  to  guard  against  the  taking  of 
the  life  of  an  nnbom  diild  for  the  crime  of  the  mother. 

The  only  purpose^  we  beHeve,.  for  which  the  like  writ  was  al- 
lowed by  tlie  common  law,  in  a  matter  of  civil  right,  was  to  pro- 
tect the  rightful  anccessioD  to  the  property  of  a  deceased  person 
againjst  fmndolent  claims  of  bastards,  when  a  widow  waasnspected 
to  feign  herself  with  child  in  order  to  produce  a  supposititiooa 
heir  to  the  estate,  in  which  case  the  heir  or  devisee  mig^t  have 
tbiS'  writ  to  examine  whether  she  was  with  child  or  not,  and,  if 
she  waiv  to  keep  her  under  proper  restraint  till  driivered.  1  BL 
Comm.  456 ;  Bac.  Abr.,  ^  Bastard,  A."  In  cases  of  that  dass^ 
the  writ  has  been  issued  in  England  in  quite  recent  times.  In  re 
Blakemore,  14  Law  J,  Ch.  336.  But  the  learning  and  research 
of  the  counsel  for  the  plaintifE  in  error  have  failed  to  produce  an 
instance  of  its  ever  having  been  considered,  in  any  part  of  the 
United  States,  as  suited  to  the  habits  and  condition  of  the  people. 
So  far  as  the  books  within  our  reach  show,  no  order  to  inspect  the 
body  of  a  party  in  a  personal  action  appears  to  have  been  made^ 
or  even  moved  for,  in  any  of  the  English  courts  of  common  law,, 
at  any  period  of  their  history.  The  most  analogous  cases  in  Eng« 
land  that  have  come  under  our  notice  are  two  in  the  common 
bench,  in  each  of  which  an  order  for  the  inspection  of  a  boilding^ 
was  asked  for  in  an  action  for  work  and  labor  done  thereon,  and 
was  refused  for  want  of  power  in  the  court  to  make  or  enforce  it. 
In  one  of  them,  decided  in  1838,  counsel  moved  for  an  order  that 
the  plaintiff  and  his  witnesses  have  a  view  of  the  building,  and  an 
inspection  of  the  work  done  thereon  ;  and  stated  that  the  object 
of  the  motion  was  to  prevent  great  expense,  to  obviate  the  necea- 
sity  of  calling  a  host  of  surveyors,  and  to  avoid  being  considered 
trespassers.  Thereupon  one  of  the  judges  said  :  "  Then  you  are 
asking  the  court  to  make  an  order  for  you  to  commit  a  trespass;" 
and  Chief  Justice  Tindal  said:  '^Suppose  the  defendants  keep 
the  door  shut ;  you  will  come  to  us  to  grant  an  attachment.  Could 
we  grant  it  in  such  a  case?  You  had  better  see  if  you  can  find 
any  authority  to  support  you,  and  mention  it  to  the  court  again." 
On  a  subsequent  day,  the  counsel  stated  that  he  had  not  been  able 
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to  find  any  case  in  pointy  and,  therefore^  took  nothing  by  hia  mo- 
tion.    Newham  y.  Tate,  1  Am.  244 ;  6  Scott,  674. 

In  the  other  caae,  in  1840,  the  eonrt  discharged  a  similar  order, 
saying :  *^  The  order,  if  valid,  might,  upon  disobedience  to  it,  be 
enforced  by  attachment.  Then  it  is  evidently  one  which  a  jndge 
has  no  power  to  make.  If  the  party  shoald  refuse  so  reasonable 
a  thing  as  an  inspection,  it  may  be  a  matter  of  argument  before 
the  jury,  bnt  the  court  has  no  power  to  enforce  it"  Tarquand  v. 
Strand  Union,  8  Dowl.  201;  4  Jur.  74.  In  the  English  common- 
law  procednre  act  of  1854,  enlarging  the  powers  which  the  conrta 
had  before,  and  anthorizing  them,  on  the  application  of  either 
party,  to  make  an  order  ^^  for  the  inspection  by  the  jory,  or  by 
himself,  or  by  his  witnesses,  of  any  real  or  personal  property,  the 
inspection  of  which  may  be  material  to  the  proper  determination 
of  the  question  in  dispute,"  the  omission  to  mention  inspection  of 
the  person  is  significant  evidence  that  no  such  inspection,  without 
consent,  was  allowed  by  the  law  of  England.  Tayl.  Ev.  (6th  ed.), 
§§  502-504.  Even  orders  for  the  inspection  of  documents  could 
not  be  made  by  a  court  of  common  law,  until  expressly  authorized 
by  statute,  except  when  the  document  was  counted  or  pleaded  ouy 
or  might  be  considered  as  held  in  trust  for  the  moving  party. 
Tayl.  Ev.,  §§  1588-1595;  1  Greenl.  Ev.,  §  559. 

In  the  case  at  bar  it  was  argued  that  the  plaintiff  in  an  action 
for  personal  injury  may  be  permitted  by  the  court,  as  in  Mul- 
hado  V.  Bailroad,  30  N.  Y.  370,  to  exhibit  his  wounds  to  the  jury 
in  order  to  show  their  nature  and  extent,  and  to  enable  a  surgeon 
to  testify  on  that  subject,  and,  therefore,  may  be  required  by  the 
court  to  do  the  same  thing,  for  the  same  purpose,  upon  the  mo- 
tion of  the  defendant.  But  the  answer  to  this  is  that  any  one 
may  expose  his  body  if  he  chooses,  with  a  due  regard  to  decency, 
and  with  the  permission  of  the  court ;  bnt  that  he  cannot  be  com- 
pelled to  do  so,  in  a  civil  action,  without  his  consent.  If  he  un- 
reasonably refuses  to  show  his  injuries,  when  asked  to  do  so,  that 
fact  may  be  considered  by  the  jury  as  bearing  on  his  good  faith, 
as  in  any  other  case  of  a  party  declining  to  produce  the  best  evi* 
dence  in  his  power.  Clifton  v.  U.  S.,  4  How.  242;  Bryant  v. 
Stilwell,  24  Penn.  St.  314;  Turquand  v.  Strand  Union,  above 
cited.  In  this  country  the  earliest  instance  of  an  order  for  the  in- 
spection of  the  body  of  the  plaintiff  in  an  action  for  a  personal  in- 
VOL.  IV. — 82 
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jary  appears  to  have  been  in  1868^  bj  a  jndge  of  the  aaperior 
ooort  of  the  dtj  of  New  York  in  Walsh  ▼.  Sajre,  52  How.  Pr. 
334,  since  overrnled  by  decisions  in  general  term  in  the  same 
state.  Boberts  v.  Railroad,  39  Hon,  154 ;  Neoman  ▼.  Bailroad, 
50  N.  Y.  Snper.  Ct.  412 ;  McSwyny  ▼.  Bailroad  Co.,  7  N.  Y. 
Snpp.  456.  And  the  power  to  make  snch  an  order  was  per- 
eroptorilj  denied  in  1873  by  the  supreme  coort  of  Missoari,  and 
in  1882  by  the  snpreme  coart  of  Illinois.  Loyd  ▼.  Bailroad  Go^ 
53  Mo.  509 ;  Parker  y.  Enslow,  102  HL  272.  Within  the  last 
fifteen  years,  indeed,  as  appears  by  the  cases  cited  in  the  brief  of 
the  plaintiff  in  error,*  a  practice  to  grant  soch  orders  has  pre- 
vailed in  the  conrts  of  several  of  the  western  and  sonthem  states^ 
following  the  lead  of  the  supreme  court  of  Iowa  in  a  case' decided 
in  1877. 

The  consideration  due  to  the  decisions  of  those  courts  has  in- 
duced us  fully  to  examine,  as  we  have  done  above,  the  precedents 
and  analogies  on  which  they  rely.  Upon  mature  advisement,  we 
retain  our  original  opinion  that  such  an  order  has  no  warrant  of 
law.  In  the  state  of  Indiana,  the  question  appears  not  to  be  set- 
tled. The  opinions  of  its  highest  court  are  conflicting  and  inde- 
cisive. Kern  V.  Bridwell,  119  Ind.  226,  229 ;  21  N.  E.  Bep'r, 
664 ;  Hess  v.  Lowrey,  122  Ind.  225,  233 ;  23  N.  E.  Bep'r,  156 ; 
Bailroad  v.  Bruuker  (Ind.),  26  N.  E.  Bep'r,  178.  And  the  only 
statute  which  coald  be  supposed  to  bear  upon  the  question  sim- 
ply authorizes  the  court  to  order  a  view  of  real  or  personal  prop- 
erty which  is  the  subject  of  litigation,  or  of  the  place  in  which  any^ 
material  fact  occurred.     Bev.  Stat.  Ind.  1881,  chap.  2,  §  538. 

But  this  is  not  a  question  which  is  governed  by  the  law  or 
practice  of  the  state  in  which  the  trial  is  had.  It  depends  upon 
the  power  of  the  national  conrts,  under  the  constitution  and  laws 
of  the  United  States.  The  constitution,  in  the  seventh  amend- 
ment, declares  that  in  all  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  $20,  trial  by  jury  shall  be  preserved. 
Congress  has  enacted  that  ^'  the  mode  of  proof  in  the  trial  of 

*8chroeder  ▼.  Railway  Co. ,  47  Iowa,  875;  Turnpike  Co.  ▼.  Bally,  37  Ohio  St.  10ft;  Rail- 
road Co.  ▼.  Thul,  29  Kans.  4««;  White  ▼.  Railway  Co. ,  61  Wis.  596;  21  N.  W.  Rep'r,  584; 
Hatfield  v.  Railroad  Co.,  33  Minn.  180;  22  N.  W.  Rep'r,  176;  Stuart  ▼.  Haveni,  17  Neb.  21i: 
82 N.  W.  Rep'r,  410;  Owene  v.  Railroad  Co.,  96  Mo.  169;  8  S.  W.  Rep'r,  850;  Mbley  t. 
Smith,  40  Ark.  275;  Railroad  Co.  y.  Johnson,  72  Tex.  06;  10  8.  W.  Rep*r,  826;  Railroad 
Co.  ▼.  Childress,  82  Ga.  719;  98.  B.  Rep'r,  800;  RaUroadCo.  ▼.  mu,  90  Ala.  71;  8  South. 
Rep'r,  90. 
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actions  at  common  law  ahall  'be  by  oral  testimony  and  examination 
of  witnesses  in  open  court,  except  as  hereinafter  provided/'  and 
has  then  made  special  provision  for  taking  depositions.  Bev. 
Stat.,  §§  861,  863  et  seq.  The  only  power  of  discovery,  or  in- 
spection conferred  by  congress  is  to  "  require  the  parties  to  pro- 
duce books  or  writings  in  their  possession  or  power,  which  con- 
tain evidence  pertinent  to  the  issue,  in  cases  and  under  circum- 
stances where  they  might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceeding  in  chancery,''  and  to  nonsuit  or 
default  a  party  failing  to  comply  with  such  an  order.  Rev.  Stat., 
§  724.  And  the  provisions  of  section  914,  by  which  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding  in  the  courts  of 
each  state  are  to  be  followed  in  actions  at  law  in  the  courts  of  the 
United  States  held  within  the  same  state,  neither  restricts  nor  en- 
larges the  power  of  these  courts  to  order  the  examination  of  par- 
ties out  of  court.  Nudd  v.  Burrows,  91  U.  S.  426,  442  ;  Rail- 
road Co.  V.  Horst,  98  TJ.  S.  291,  300 ;  Ex  parte  Fisk,  113  TJ.  S. 
713 ;  5  Sup.  Ct.  Rep'r,  724 ;  Chateaugay  Ore  &  Iron  Co.,  128 
U.  S.  544,  554  ;  9  Sup.  Ct.  Rep'r,  160. 

In  £x  parte  Fisk,  just  cited,  the  question  was  whether  a  statute 
of  New  York,  permitting  a  party  to  an  action  at  law  to  be  exam- 
ined by  his  adversary  as  a  witness  in  advance  of  the  trial,  was 
applicable  after  an  action  begun  in  a  court  of  the  state  had  been 
removed  into  the  circuit  court  of  the  United  States.  It  was 
argued  that  the  object  of  section  861  of  the  Revised  Statutes  of 
the  United  States  was  to  provide  a  mode  of  proof  on  the  trial, 
and  not  to  affect  this  proceeding  in  the  nature  of  discovery,  con- 
ducted in  accordance  with  the  practice  prevailing  in  New  York. 
113  U.  S.  717  ;  5  Sup.  Ct.  Rep'r,  724.  But  this  court,  speaking 
by  Mr.  Justice  Miller,  held  that  this  was  a  matter  of  evidence, 
and  governed  by  that  section,  saying :  '^  Its  purpose  is  clear  to 
provide  a  mode  of  proof  in  trials  at  law,  to  the  exclusion  of  all 
other  modes  of  proof."  ^^  It  is  not  according  to  common  usage  to 
call  a  party  in  advance  of  the  trial  at  law,  and  subject  him  to  all 
the  skill  of  opposing  counsel,  to  extract  something  which  he  may 
use  or  not  as  it  suits  his  purpose."  '^  Every  action  at  law  in  a 
court  of  the  United  States  must  be  governed  by  the  rule  or  by  the 
exceptions  which  the  statute  provides.  There  is  no  place  for  ex- 
ceptions made  by  state  statutes.    The  court  is  not  at  liberty  to 
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adopt  tbem,  or  to  reqnire  a  partj  to  conform  to  tbem.  It  has  no 
power  to  subject  a  party  to  rach  an  examination  as  this."  113  IT. 
S.  724 ;  5  Sop.  Ct  BepV,  7^4.  So  we  say  here.  Tbe  ardet 
moved  for,  snbjecting  tbe  pUintiflf  s  person  to  examinadcm  by  a  sar- 
geon,  without  her  consent  and  in  advance  of  tbe  trial,  was  not 
according  to  tbe  common  kw,  to  common  naage,  or  to  tbe  statotea 
of  tbe  United  States.  Tbe  circuit  eoort^  to  adopt  tbe  words  of 
Mr.  Justice  Miller,  ^^  has  no  power  to  subject  a  party  to  such .  an 
examination  as  Uus.'* 

Judgment  aflSrmed. 


Bbkwer,  J.  (dissenting).  Mr.  Justice  Brown  and  myself 
sent  from  the  forq;oing  opinion.  Tbe  silence  of  oommon-htw 
authorities  upon  the  question  in  cases  of  this  kind  proves  little  or 
nothing.  The  number  of  actions  to  recover  damages,  in  early 
days,  was,  compared  with  later  times,  limited ;  and  very  few  of 
those  difficult  questions,  as  to  tbe  nature  and  extent  of  tbe  in- 
juries, which  now  form  an  important  part  of  such  litigations^ 
were  then  presented  to  the  courts.  If  an  examination  was  asked, 
doubtless  it  was  conceded  without  objection,  as  one  of  those  mat- 
ters the  right  to  which  was  beyond  dispute.  Certainly  tbe  power 
of  the  courts  and  of  the  common-law  courts  to  compel  a  personal 
examination  was,  in  many  cases,  often  exercised,  and  unchallenged. 
Indeed,  wherever  the  interests  of  justice  seemed  to  require  such 
an  examination,  it  was  ordered,  llie  instances  of  this  are  familiar; 
and  in  those  instances  the  proceedings  were,  as  a  rule,  adverse  to 
the  party  whose  examination  was  ordered.  It  would  be  strange 
that,  if  the  power  to  order  snch  an  examination  was  conceded  in 
proceedings  adverse  to  the  party  ordered  to  submit  thereto,  it 
should  be  denied  where  the  suit  is  by  the  party  whose  examina- 
tion is  sought.  In  this  country  the  decisions  of  the  highest  courts 
of  the  various  states  are  conflicting.  This  is  the  first  time  it  has- 
been  presented  to  this  conrt,  and  it  is,  therefore,  an  open  question. 
There  is  here  no  inquiry  as  to  the  extent  to  which  snch  an  exam- 
ination may  be  required,  or  the  conditions  nnder  which  it  may  be 
held,  or  the  proper  provisions  against  oppression  or  rudeness,  nor 
any  inquiry  as  to  what  the  court  may  do  for  the  purpose  of  en- 
forcing its  order.  An  the  qnestion  is  presented,  it  is  only  whether 
the  court  can  make  such  an  order. 
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The  end  of  litigation  is  justice.  Knowledge  of  the  tmtb  is  es- 
sential thereto.  It  is  conceded,  and  it  is  a  matter  of  f reqnent 
occurrence,  that  in  the  trial  of  suits  of  this  nature  the  plaintiff 
may  make  in  the  court-room,  in  the  presence  of  the  jury,  any  not 
indecent  exposure  of  his  person  to  show  the  extent  of  his  injuries ; 
and  it  is  conceded,  and  also  a  matter  of  frequent  occurrence,  that 
in  private  he  may  call  his  personal  friends  and  his  own  physicians 
into  a  room,  and  there  permit  them  a  full  examination  of  his  per- 
son, in  order  that  they  may  testify  as  to  what  they  see  and  find* 
In  other  words,  he  may  thus  disclose  the  actual  facts  to  the  jury 
if  his  interest  require ;  but  by  this  decision,  if  his  interests  are 
against  such  a  disclosure,  it  cannot  be  compelled.  It  seems  strange 
that  a  plaintiff  may,  in  the  presence  of  a  jury,  be  permitted  to  roll 
up  his  sleeve  and  disclose  on  his  arm  a  wound  of  which  he  testifies; 
but,  when  he  testifies  as  to  the  existence  of  such  a  wound,  the  court, 
though  persuaded  that  he  is  perjuring  himself,  cannot  require  him 
to  roll  up  his  sleeve,  and  thus  make  manifest  the  -truth,  nor  require 
him,  in  the  like  interest  of  truth,  to  step  into  an  adjoining  room, 
and  lay  bare  his  arm  to  the  inspection  of  surgeons.  It  is  said  that 
there  is  a  sanctity  of  the  person  which  may  not  be  outraged.  We 
believe  that  truth  and  justice  are  more  sacred  than  any  personal 
consideration ;  and  if  in  other  caees,  in  the  interests  of  justice,  or 
from  considerations  of  mercy,  the  courts  may,  as  they  often  do, 
require  such  personal  examination,  why  should  they  not  exercise 
the  same  power  in  cases  like  this,  to  prevent  wrong  and  injustice  ? 

It  is  not  necessary,  nor  is  it  claimed,  that  the  court  has  power 
to  fine  and  imprison  for  disobedience  of  such  an  order.  Disobe- 
dience to  it  is  not  a  matter  of  contempt.  It  is  an  order  like  those 
requiring  security  for  costs.  The  court  never  fines  or  imprisons 
for  disobedience  thereof.  It  simply  dismisses  the  case  or  stays 
the  trial  until  the  security  is  given.  So  it  seems  to  us  that  justice 
requires,  and  that  the  court  has  the  power  to  order,  that  a  party 
who  voluntarily  comes  into  court  alle^'ng  personal  injuries,  and 
demanding  damages  therefor,  should  permit  disinterested  witnesses 
to  see  the  nature  and  extent  of  those  injuries,  in  order  that  the  jury 
may  be  informed  thereof  by  other  than  the  plaintiff  and  his  friends; 
and  that  compliance  with  such  an  order  may  be  enforced  by  stay- 
ing the  trial  or  dismissing  the  case.  For  these  reasons  we  dissent.''^ 

•  Reported  In  U  Sup.  Ct.  Rep'r,  100;  141 U.  S.,  KO. 


^  KjursAB  Cinr,  IL  4  B.  B.  Ca  t.  Belbi. 
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{Oaprome  Oonrt  of  Mlmlmlppl,  Juce  1, 1801.) 

t  CARRiBBf.  RBTUnnra  oomo  ootrpoir  pob  rbturh  trip.  Ejsctinci 
PAMBNOBR.  Wliere  the  condactor  of  a  railroad  train  retarne  to  a  paeeenger 
the  wrong  portion  of  a  retam-trip  ticket,  and  another  conductor  on  the  return 
trip  refuiet  to  accept  it  after  the  mistake  is  explained  to  him,  and  ejeeta  the 
paesenger  from  the  train,  the  railroad  company  is  liable. 

A  PPEAL  from  circuit  coartyLee  county,  L.  £.  Honston j'adge. 

Wallace  PraU,  Gen.  Sol.,  and  /.  W.  Buchancm  for  appellant. 
Blair  <b  Strtblmg  for  appellee. 

OooPBB,  J.  On  or  about  the  8d  of  September,  1889,  the  plain- 
tiff  with  her  husband  purchased  from  the  agent  of  appellant  at 
Myrtle,  two  tickets  for  transportation  over  appellant's  road  t^ 
Blue  Springs  and  return,  Myrtle  and  Blue  Springs  being  stations 
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on  appellant's  road.  These  tickets  were  handed  to  the  conductor 
on  the  train  running  from  Myrtle  to  Bine  Springs^  and  by  acci- 
dent and  mistake  he  returned  to  the  passengers  the  wrong  part 
of  the  tickets,  giving  to  them  that  portion  which  called  for  trans- 
portation from  Myrtle  to  Blue  Springs,  which  he  should  have 
kept,  and  retaining  that  portion  calling  for  passage  from  Blue 
Springs  to  Myrtle,  which  he  should  have  returned  to  the  passenger. 
The  plaintiff  wont  from  Blue  Springs  to  Sherman,  another  station 
on  appellant's  road,  and  on  the  6th  of  September,  being  desirons 
of  returning  to  Myrtle,  she  purchased  a  ticket  from  Sherman  to 
Blue  Springs  and  for  the  journey  from  that  place  to  Myrtle  ten- 
dered that  portion  of  the  round-trip  ticket  from  Myrtle  to  Bine 
Springs  that  had  been  returned  to  her  by  the  conductor  on  the 
3d,  but  this  ticket  the  conductor  refused  to  accept,  because  it  en- 
titled the  bearer  to  transportation  from  Myrtle  to  Blue  Springs, 
bnt  not  from  Blue  Springs  to  Myrtle.  The  plaintiff  had  not  be- 
fore noticed  the  mistake  that  had  been  made  by  the  other  con- 
ductor, but  then  explained  to  the  conductor  of  the  train  upon 
which  she  was  traveling  how  it  had  occurred  and  insisted  upon 
her  right  to  be  carried  on  the  ticket.  Bnt  this  he  declined  and 
informed  the  plaintiff  that  she  must  either  pay  train  fare,  buy  a 
ticket  at  Bine  Springs  when  the  train  should  reach  that  point,  or 
leave  the  train  at  that  point.  The  plaintiff  and  conductor  testified 
to  about  the  same  facts  as  to  what  transpired  until  the  train  reached 
Blue  Springs,  at  which  point  the  conductor  stated  that  plaintiff 
and  her  husband  left  the  train  upon  his  refusal  to  carry  them  on 
the  tickets  they  then  had,  while  the  plaintiff  testified  that  the 
conductor  spoke  to  her  in  an  angry  manner  and  took  her  by  the 
arm  to  put  her  off  the  train.  At  all  events,  the  plaintiff  left  the 
train  at  Blue  Springs  with  her  husband  and  there  remained  until 
the  following  day  and  brings  this  suit  for  damages  against  the  ap- 
pellant. The  jury  awarded  her  damages  in  the  sum  of  $300  and 
from  a  judgment  for  that  sum  the  defendant  appeals. 

The  decisions  are  in  direct  and  palpable  conflict  upon  the  lia- 
bility of  a  common  carrier  for  failure  to  transport  a  passenger 
under  the  circumstances  named.  In  New  York,  Michigan,  Illi- 
nois, Maryland,  Ohio,  Wisconsin,  Connecticut,  New  Jersey, 
Massachusetts  and  North  Carolina,  it  seems  to  have  been  decided 
that  the  ticket  presented  by  the  passenger  is  the  only  evidence  of 
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his  ri^t  to  tiard  opoa  the  train  whidi  can  be  raeogniaed  bj  the 
ooodoctor ;  end  that  if,  bj  reason  of  the  ncgUgenee  <rf  other 
vanta  of  the  earner,  a  wrong  ticket  has  been  giren  to  the 
ger,  or  the  rig^  ticket  has  been  given  to  him,  bnt  enoneoadj 
taken  from  him,  the  passenger's  right  of  action  is  for  the  wrong 
thus  committed ;  and  that  he  may  not  inaist  upon  hia  right  to 
travel  on  the  wrong  ticket,  or  withont  it,  where  it  haa  been  taken 
np,  and  recover  damages  for  the  ref  nsal  of  the  carrier  to  permit 
him  to  do  so ;  and  that  the  carrier  may  hiwf ally  eject  him  from 
its  train,  using  no  more  force  than  is  necessary  to  that  purpose. 
The  authorities  in  support  of  this  rule  are  found  in  the  brief  of 
counsel  for  appellant.  On  the  other  hand,  it  is  held  in  Georgia* 
and  Indiana  that  the  passenger  is  entitled  to  travel  according  to 
his  real  contract  with  the  carrier,  where  the  mistake  in  giving  the 
proper  ticket,  or  in  taking  up  a  proper  one  held  by  the  passenger, 
is  caused  by  the  negligence  of  the  servants  of  the  carrier.  lu  a 
more  recent  case  in  Michigan  than  those  cited  by  appellant's  coun- 
sel—HuflEord  V.  Railroad  Co.  (Mich.),  81  N.  W.  Rep'r,  644— 
the  plaintiff  had  applied  and  paid  for  a  ticket  from  Manton  to 
Traverse  City.  The  agent  gave  him  a  ticket  previously  issued 
for  a  ride  from  Bturgis  to  Traverse  City.  There  was  evidence 
tending  to  show  that  the  ticket  had  been  canceled  by  conductor's 
marks  for  a  ride  between  Sturgis  and  Walton,  and  the  trial  court 
instructed  the  jury  that^^  if  they  believed  the  ticket  was  punched, 
indicating  to  the  conductor  by  the  punch-mark  that  it  had  been 
used  before  between  Grand  Bapids  and  Walton,  that  would  be 
evidence  of  an  infirmity  in  the  ticket,  and  the  plaintiff  woald  not 
be  entitled  to  insist  upon  that  ticket  being  red^ived."  This  in- 
struction was  held  to  be  erroneous,  the  court  saying :  ^^  When 
the  plaintiff  told  the  conductor  on  the  train  that  he  had  paid  his 
fare,  and  stated  the  amount  he  had  paid  to  the  agent  who  gave 
him  the  ticket  he  presented,  and  told  him  it  was  good,  it  was  the 
duty  of  the  conductor  to  accept  the  statement  of  the  plaintiff  un- 
til he  found  out  it  was  not  true,  no  matter  what  the  ticket  con- 
tained in  words,  figures  or  other  marks."  The  most  remarkable 
thing  about  this  decision  is  that  it  was  made  in  the  same  case, 
upon  the  same  facts,  and  between  the  sadie  parties  as  that  re- 
ported in  53  Mich.  118 ;  18  N.  W.  RepV,  580,  in  which,  in  an 
opinion  delivered  by  Judge  Cooley,  it  was  held  that,  as  between 
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the  conductor  and  the  passenger,  '^  the  ticket  must  be  conclusive 
evidence  of  the  extent  of  the  passenger's  right  to  travel."  There 
is  a  class  of  cases  somewhat  analogous  to  the  present  one,  in  which, 
bj  a  uniform  course  of  decisions,  so  far  as  we  are  informed,  it  is 
held  that  the  conductor  must  accept  the  statements  of  the  pas- 
senger. We  refer  to  those  cases  in  which  different  rates  are 
charged  for  one  who  has  procured  a  ticket  and  one  who  pays  upon 
the  train.  It  is  held  that  as  a  condition  precedent  to  the  exercise 
of  this  right  to  charge  higher  train  rates,  and  to  expel  one  refusing 
to  pay  them,  a  reasonable  opportunity  should  be  given  by  the 
carrier  to  the  passenger  to  procure  the  ticket  required,  and  that 
one  to  whom  no  such  opportunity  has  been  afforded,  and  who  for 
lefasing  to  pay  the  higher  rate  is  expelled  from  the  train,  may 
recover  damages  therefor.  Hutch.  Can*.,  §  571,  and  authorities  in  . 
note  2 ;  Forsee  v.  Railroad  Co.,  63  Miss.  66. 

Without  determining  more  upon  this  disputed  question  than  is 
necessary  for  the  decision  of  the  case  before  us,  it  is  sufficient  to 
fiay  that  where,  as  here,  the  ticket  in  the  hands  of  the  passenger 
supports  and  confirms  the  truth  of  his  statement,  and  no  possible 
injury  can  result  to  the  carrier  by  the  conductor's  accepting  and 
acting  thereon,  he  must  so  act,  or  refuse  at  the  peril  of  inviting 
an  action  for  damages  against  his  principal  if  the  statement  be 
true.  We  do  not  decide  that  a  person  holding  a  ticket  from 
Myrtle  to  Blue  Springs  has  a  right  to  ride  from  Blue  Springs  to 
Myrtle ;  but  no  real  injury  could  result  to  the  carrier  in  recogniz- 
ing such  right,  for  the  distance  is  the  same,  and  in  the  usual 
course  of  business  as  many  trains  pass  in  one  direction  as  the 
other.  What  we  do  decide  is  that  a  passenger  holding  and  at- 
tempting to  use  such  ticket,  under  the  circumstances  disclosed 
in  this  record,  and  explaining  to  the  conductor  how  the  mistake 
occurred  by  which  the  ticket  read  in  the  wrong  direction,  makes 
such  a  reasonable  and  probable  showing  as  entitles  him  to  be  dealt 
with  as  a  passenger,  and,  therefore,  that  any  regulation  of  the  car- 
rier authorizing  the  conductor  of  its  trains  to  disregard  such  state- 
ment is  unreasonable,  and  need  not  be  submitted  to  by  the  pas- 
senger. We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  it  is  affirmed.* 

1.  maoting  paisengwr  —  ggtra  han  regolationg.^  Before  a  railroad  oom- 
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f/tff,  n'^l  e'p*/^^  t»>ff$  W}%'i  irj\n%  to  best  his  pefloise,  aad  plemtiflr  paid 
1tk»^  ^*'tun.u'}*'A,  f*  WM  h^M  *>ix\  h«  WM  eatitl-^  to  reoyer  tlie  iddlrioael 
ftf^  /|Af/i«/««  //^  fh«f  fi'jrriJ'.**i'y«i  n^ff^ndtLod  the  indi^nitj 
Wf\f%u\ik  f>,,  f,  Bfnf,  Va  lad.  22»;  2$  9.  BL  Bep'r, 
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7.  WrongM  reloMd  of  tickat — throstaBed  •xpnklon —  damagwk —  When 
a  oondactor  wronii^f ully  refiued  a  ticket  and  threatened  ezpnleion  nnleaa  fare 
was  paid,  and  the  passenger  complied,  it  was  held  that  nothing  could  be  re- 
covered for  the  hamlliation  and  annoyance  of  having  to  borrow  money  to  pay 
bis  fare  or  of  being  snbjected  to  comments  by  his  fellow-passengers.  Hoffman 
V.  Northern  Pac.  R.  Co..  46  Minn.  68;  47  N.  W.  Rep'r,  812. 

8.  Bzemplary  damages  for  expulsion. —  A  passenger  is  not  entitled  to  ex- 
emplary  damages  for  an  anlawfal  ejection  from  a  railroad  train,  accomplished 
without  undue  force,  or  unnecessary  harshness  and  unaccompanied  by  insult, 
malice  or  willful  wrong.  Tomlinson  v.  Wilmington,  etc.,  R.  Co.,  107  N.  C, 
887;  12  8.  E.  Rep'r,  188.  To  same  effect,  Hoffman  ▼.  Northern  Pac  R.  Co.. 
46  Minn.  68;  47  N.  W.  Rep'r,  812. 

9.  Damages  too  remote  —  loss  of  Job  by  delay. —  In  an  action  for  wrongful 
expulsion,  damages  resulting  to  the  plaintiff  from  the  loss  of  a  job  of  work, 
occasioned  by  his  delay  at  the  station  at  which  he  was  obliged  to  leave  the 
train,  held  too  remote  to  be  considered.  Corsten  v.  Northern  Pftc  R.  Ca,  44 
Minn.  464;  47  N.  W.  Rep'r,  49. 


Oabteb  v.  Union  Peintino  Oo.  bt  al. 

(Supreme  Court  of  Arkansas,  June  18, 1881.) 
1.  CORFORATIOKB.     RiELSASB  OF    UNPAID  817B8CBIFTION8  TO  INCRBASB  OF 

STOCK.  The  original  stock  of  $10,000  of  a  corporation  was  paid  for  with  machin- 
ery costing  when  new  $8,000,  subject  to  a  mortgage  of  $2,000.  A  subscriber  to 
three-fourths  of  an  increase  of  $20,000  in  the  capital  stock  paid  therefor  in 
property  of  questionable  value,  and  gave  $8,600  of  his  stock  to  induce  a  person 
to  subscribe  for  the  other  $6,000  of  the  stock,  and  pay  $3,680  In  cash  on  his 
subscription.  Held,  that  a  subsequent  release  by  the  corporation  of  the  claim 
for  $1,470  under  an  agreement  by  which  such  stockholder  surrendered  his 
$8,600  of  stock,  and  took  a  mortgage  for  the  $8,680,  and  another  person  loaned 
the  corporation  $1,470,  secnred  by  mortgage,  was  fraudulent  and  Toid  against 
a  creditor  of  the  corporation. 

3  Such  relbasb  void  as  to  debts  bsqstino  bbfobb  nbw  stock  authob* 
IZBD.  A  fraudulent  release  by  a  corporation  of  an  unpaid  subscription  to  an  in- 
crease in  the  capital  stock  of  a  corporation  is  void  even  against  a  debt  arising 
before  the  increase. 

8.  Such  advance  of  $1,470  having  been  treated  as  a  loan  at  the  time,  and 
subsequently  in  mortgage  foreclosure  proceedings  to  which  the  stockholder 
was  a  party,  it  is  too  late  to  contend  that  it  was  in  satisfaction  of  the  unpaid 
subscription. 

APPEAL  from  Pulaski  chanoery  court,  David  W.  Carroll, 
chancellor. 

Morris  M.  (John  for  appellant.  House  <b  Oa/rUrM  and  Sanders 
€&  Watkins  for  appellee  Croeaett 
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Hehingwat,  J.  In  February,  1886,  the  Union  Frinting  Com- 
pany was  organized  as  a  corporation  with  a  paid  capital  stock  of 
$10,000.  In  June  following,  its  stock  was  increased  to  $30,000. 
Munro  and  Yan  Yalen  subscribed  for  $15,000  of  the  new  stock, 
and  McMurtry  for  the  remainder,  they  having  given  to  him  $3,500 
of  their  own  to  indace  him  to  take  his.  He  paid  on  the  stock  for 
which  he  subscribed  $3,530,  and  bound  himself  to  pay  the  balance, 
$1,470,  on  call.  He  became  the  president  of  the  company,  and 
continued  as  such  until  the  2d  of  September  following,  when  his 
resignation  was  tendered  and  accepted.  On  the  same  day  the  fol- 
lowing proceedings  are  shown  by  the  minutes  of  the  director^ 
meeting,  to-wit :  ^^  Called  meeting  of  the  Board  of  Directors. 
Little  Rock,  Ark.,  September  2, 1886.  AX  a  meeting  of  the  board 
of  directors  of  the  Union  Printing  Company,  called  by  direc- 
tion of  the  president,  and  held  at  its  place  of  business  on  the  2l6t 
day  of  September,  1886,  the  following  named  directors  were  pres- 
ent: J.  Erb,  F.  L.  Munro  and  J.  M.  Wade.  President  A.  Mc- 
Murtry being  absent,  the  vice-president  took  the  chair  and  called 
the  meeting  to  order.  The  reading  of  the  minutes  of  the  previous 
meeting  was  dispensed  with.  The  following  was  read,  and  upon 
motion  of  Mr.  J.  Erb,  was  unanimously  adopted :  Whereas  there 
has  heretofore  been  issued  to  A.  McMnrtry  certain  stock  in  this 
corporation  amounting  to  $8,500,  upon  which  the  sum  of  $5,000 
purports  to  have  been  paid  thereon,  but  in  fact  there  has  been 
but  the  sum  of  $3,530  paid  thereon,  and  leaving  the  sum  of  $1,470 
due  and  unpaid,  and  which  was  to  be  paid  at  the  time  of  is- 
sue ;  and  whereas  the  said  McMurtry  now  fails  and  refuses  to 
make  snch  payment,  but  has  offered  and  agreed  to  accept  the  sum 
$3,530  as  purchase  of  said  stock ;  and  whereas  this  corporation  is 
in  need  of  immediate  funds,  and  can  resell  the  said  stock  so  as  to 
realize  the  sum  of  $1,470-;  Now,  therefore,  the  said  offer  of  said 
McMurtry  is  hereby  accepted,  and  the  president  of  the  corpora- 
tion  is  authorized  and  empowered  to  buy  said  stock,  and  have  the 
same  transferred  to  the  corporation,  *  *  *  not  for  the  pur- 
pose of  retiring  the  same,  but  for  the  purpose  of  reissue  and  re- 
sale for  the  benefit  of  the  concern.  And  the  said  president  is 
hereby  authorized  and  fully  empowered  to  enter  into,  on  the  part 
of  the  company,  such  contract  and  negotiations,  and  to  make  snch 
securities  by  mortgage  of  property  of  the  concern,  as  will  secure 
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to  the  said  McMurtrj  the  parchase-price  of  said  stock,  and  will 
perfect  the  purchase  of  said  stock,  and  to  do  and  perform  all  snch 
matters  and  things  as  in  his  judgment  may  be  necessary  to  carry 
oat  the  purpose  of  this  resolution.  Whereas,  this  corporation  is 
in  need  of  money  to  meet  certain  liabilities  due  therefrom:  Now, 
therefore,  be  it  resolved,  that  the  president  of  this  corporation  be, 
and  he  is  hereby  authorized  and  fully  empowered  to  borrow  of 
any  one  who  is  willing  to  lend  the  same  the  sum  of  $1,470,  and 
to  execute  to  such  lender  the  obligation  of  this  company,  and  to 
procure  any  and  all  securities,  personal  or  otherwise,  or  to  make  a 
mortgage  upon  the  property  of  this  company,  in  such  way  and 
maimer  as  may  to  him,  the  said  president,  seem  right  and  proper 
to  secure  the  said  loan." 

In  pursnance  of  these  resolutions  the  company  borrowed  $1,470 
from  R.  C.  Lynch,  a  brother-in-law  of  McMurtry,  and  executed 
to  Lynch  and  McMurtry's  representatives,  he  having  died,  a  mort- 
gage on  all  its  property  to  secure  the  sum  so  borrowed,  as  well  aa 
the  amount  agreed  to  be  paid  to  McMurtry.  About  the  time  when 
the  company  was  organized,  the  plaintiff  entered  into  a  contract 
with  it  whereby  it  became  bound  to  pay  him  for  service  to  be 
rendered.  He  subsequently  brought  suit  for  a  breach  of  that  con- 
tract, and  on  the  28th  of  November,  1888,  recovered  judgment  in 
the  sum  of  $1,344.20.  Execution  was  issued  on  the  judgment^ 
and  returned  nvUa'  hona^  whereupon  this  suit  was  brought  for  tha 
purpose,  among  others,  of  requiring  McMurtry's  representatiYea 
to  pay  to  plaintiff  a  sufficient  part  of  the  amount  unpaid  on  hia 
stock  to  satisfy  the  judgment.  It  appears  that  on  the  original 
stock  of  $10,000  no  cash  was  paid.  The  incorporators  owned  a 
lot  of  printing-presses  and  material,  and  this  was  contributed  ia 
payment  for  the  original  stock.  The  property  contributed  had 
been  purchased  for  $3,000,  of  which  a  balance  of  $2,000  was  un- 
paid, and  secured  by  mortgage  on  the  property.  Before  this  suit 
was  brought  a  suit  had  been  instituted  wherein  a  decree  was  ren- 
dered for  the  sale  of  the  company's  property  under  the  two  mort- 
gages above  referred  to.  A  sale  was  had,  and  a  sum  realized 
insufficient  to  pay  the  first  mortgage.  Upon  the  hearing  in  this 
case  the  chancellor  dismissed  the  bill,  and  the  plaintiff  has  ap- 
pealed. 

In  design  and  effect  the  transaction  between  McMurtry  and  the 
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company  amounted  to  an  igreement  for  m  c«ifrilati>w  of  Ui 
stock  sabfcriptioD  bj  returning  to  him  what  he  had  pod  id  and 
relea«ng  him  from  liabilitj  for  unpaid  inatallnienta.  We  ptoeeed 
to  inquire  whether  the  company  had  the  right,  as  against  ita 
creditors^  to  release  him  from  his  liability.  If  it  had  not  thia 
right,  the  plaintiff  is  entitled  to  recover  the  amount  of  inch  Hmt 
bility,  and  aa  connael  stated  in  the  argument  that  it  was  sufficient 
to  satisfy  his  claim,  we  may  waive  other  questions  ^^ir"¥¥y*  The 
ereditors  of  a  corporation  have  a  right  to  look  to  its  property  for 
the  payment  of  their  claims,  and  to  object  to  any  dispositicHi  of  it 
in  fraud  of  their  rights ;  and  this  right  extends  as  well  to  claims 
due  it  as  to  iU  property  in  possession.  Upon  this  question  the 
supreme  court  of  the  United  States  has  used  the  following  lan- 
guage :  ^'  The  capital  stock  of  an  incorporated  company  is  a  fund 
set  apart  for  the  payment  of  its  debts.  It  is  a  substitute  for  the 
perHonal  liability  which  subsists  in  private  copartnerships.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  Chat  it  shall 
not  be  withdrawn  or  applied  otherwise  than  upon  their  demands, 
until  such  demands  are  satisfied.  The  creditors  have  a  lien  upon 
It  in  equity.  If  diverted,  they  may  follow  it  as  far  as  it  can  be 
traced,  and  subject  it  to  the  payment  of  their  claims,  except  as 
against  holders  who  have  taken  bona  fide  for  a  valuable  considera- 
tion and  without  notice.  It  is  publicly  pledged  to  those  who  deal 
with  the  corporation,  for  their  security.  Unpaid  stock  is  as  much 
a  part  of  this  pledge,  and  as  much  a  part  of  the  assets  of  the 
company,  as  the  cash  which  has  been  paid  upon  it.  Creditors 
have  the  same  right  to  look  tu  it  as  to  any  thing  else,  and  the 
same  right  to  insist  upon  its  payment  as  upon  the  payment  of 
any  othor  debt  due  to  the  company.  As  regards  creditors,  there 
is  no  distinction  between  such  a  demand  and  any  other  assets 
which  may  form  a  part  of  the  property  and  effects  of  the  corpo- 
ration." Sanger  v.  Upton,  91  U.  S.  66,  60,  61.  That  the  rule 
announced  is  correct,  is  not  controverted,  but  counsel  argues  that 
it  does  not  apply  to  this  case.  The  reason  assigned  for  his  con- 
tention is  that  plaintiff's  debt  was  contracted  before  the  stock  was 
increased,  and  he  argues  as  a  correct  legal  proposition  that  the 
unpaid  subscription  of  a  stockholder  is  not  held  as  a  fund  for  the 
benefit  of  tliose  creditors  whose  claims  arose  prior  to  the  issuance 
of  tlio  stock  and  without  reference  to  or  reliance  upon  it.     He 
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eites  Beyeral  cases  in  support  of  the  rule  contended  for,  bat  we 
do  not  think  they  go  to  the  extent  claimed.  In  those  cases  the 
corporations  had  parted  with  stock  upon  terms  that  gave  them 
no  claim  against  the  subscribers,  and  it  was  held  that,  if  a  corpo- 
ration issne  new  shares  of  stock  after  the  claim  of  a  creditor  arose^ 
he,  not  having  dealt  with  the  company  on  the  faith  of  any  capital 
represented  by  snch  shares,  cannot  insist  on  the  contribution  by 
the  holders  of  a  greater  amount  of  capital  than  the  corporation 
itself  could  claim  from  them.  First  Nat.  Bank  v.  Gustiu  Mi- 
nerva Con.  Min.  Co.,  42  Minn.  337;  44  N.  W.  Eep'r,  198.  But 
they  further  hold  that,  if  a  stockholder  were  indebted  to  a  corpo- 
ration for  unpaid  installments  of  stock,  this  claim  would  be  an 
asset  of  the  company,  which,  in  case  the  company  became  insol- 
vent, any  creditor  might  resort  to  for  the  purpose  of  satisfying 
his  demand.  Id.;  Coit  v.  Oold  Amalgamating  Co.,  119  U.  S. 
843 ;  7  Sup.  Ct.  Rep'r,  231. 

The  distinction  is  illustrated  in  the  case  of  New  Albany  v. 
Burke,  11  Wall.  96-106,  where  the  court  sustained  a  release  of  a 
daim  for  subscription,  and  Judge  Strong,  in  delivering  the  opin- 
ion, said  :  "  No  doubt  the  subscribed  capital  stock  of  a  corporsr 
tion  is  a  fund  held  by  it  in  trust  for  its  creditors,  as  is  also  all  its 
other  property,  and,  had  the  railroad  company  released,  without 
equivfJent  consideration  or  given  it  away,  its  action  would  have 
been  fraudulent,  and  might  have  been  set  aside  by  a  court  of 
equity."  So  we  think  the  plaintiff  may  attack  the  release  if  it 
was  fraudulent ;  and  that  conclusion  brings  us  to  the  next  in- 
quiry: Was  the  company  in  such  a  condition  financially  as 
would  entitle  it  to  make  a  voluntary  release  of  this  claim,  as 
against  its  creditors  I  If  so,  it  could  have  made  any  other  volun- 
tary disposition  of  an  equal  amount  of  its  property.  As  we  view 
the  evidence,  it  was  not  in  a  position  to  bestow  bounty  upon  any 
one.  It  began  business  without  a  surplus,  and  had  continued  it 
without  accumulation.  For  its  original  stock  of  $10,000  it  took 
a  lot  of  mortgaged,  second-hand  printing-presses  and  machinery  at 
three  times  its  former  cost^  charged  with  a  lien  for  two-thirds 
thereof.  Upon  an  increase  of  its  stock  a  subscriber  who  paid  in 
property  of  qnestionr.ble  value  gave  $3,500  of  his  stock  to  induce 
McMurtry  to  subscribe  for  $5,000  of  the  stock  and  pay  $3,530  in 
cadi  on  his  subscription.     The  minutes  of  the  directors?  meeting 
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thow  that  the  oompany  was  in  sndi  finanrial  atndts  thai  it 
willing  to  release  a  daim  for  $1,470  and  mcHtgage  its  piopertj 
for  $3,530  in  order  to  aeqoiie  $8,500  of  its  stock,  and  bj  aile  of  it 
realize  $1, 470.  These  drcumstanoes  dearly  foreshadowed  the  nltL 
mate  sale  of  its  effects  for  a  sum  less  than  the  paramount  lien.  If 
not  absolatelj  insolvent,  it  was  aerionslj  embamssed,  and  any 
gift  of  its  property  was  prejudicial  to  its  creditors.  It  is  earnestly 
insisted  that  we  should  not  determine  this  cause  upon  the  ground 
of  the  company's  insolvency  when  the  release  was  made,  because 
there  was  no  ^legation  of  such  insolvency  in  the  complaint.  The 
complaint  allied  that  there  was  an  unpaid  balance  upon  McMur- 
try's  sobscriptton,  and  this  was  denied  by  the  defendant.  The 
proof  dearly  shows  that  there  was  an  unpaid  balance  unless  it  was 
released  by  the  transaction  of  September  2,  and  upon  it  the  de- 
fendant must  rely.  To  overcome  the  force  of  the  defense,  the 
plaintiff  was  at  liberty  to  make  any  proof  which  tended  to  show 
that  the  release  was  invalid,  among  others,  that  it  was  executed 
in  fraud  of  the  company^s  creditors,  and  of  this  fact  we  think  the 
proof  is  conclusive.  But  it  is  contended  that  the  transaction  was 
not  prejudicial  to  the  company^  s  creditors,  because,  while  it  gave 
up  a  claim  against  McMurtry,  it  obtained  an  equivalent  sum  of 
money  from  Lynch.  The  reason  assigned  does  not,  it  seems  to 
us,  justify  the  conclasion.  In  the  first  place,  the  loan  frem  Lynch 
was  an  independent  transaction  with  a  different  person,  and  has 
no  bearing  upon  the  arrangement  with  McMurtry ;  but,  in  the 
next  place,  if  the  money  had  been  advanced  by  McMurtry,  it 
could  not  change  tlio  result,  for  it  was  advanced  and  received  as  a 
loan,  and  not  in  payment  of  a  liability.  The  company's  note, 
secured  by  mortgage  upon  its  property,  was  given  for  it,  and  a 
decree  of  foreclosure  subsequently  rendered  upon  it  in  a  suit,  to 
which  McMurtry's  representatives  were  parties.  Having  been 
treated  as  a  loan,  and  charged  upon  the  company's  property,  first 
by  mortgage  and  afterward  by  decree,  it  is  now  too  late  to  con- 
tend tliat  it  was  a  satisfaction  of  McMurtry's  liability. 

That  the  result  will  entail  a  hardship  upon  McMurtry's  estate 
is  probable,  but  that  is  not  a  consideration  in  determining  the 
questions  presented.  It  flows  by  the  provisions  of  law  from  his 
relations  with  the  company,  and  courts  could  not,  if  they  would, 
change  or  restrain  the  effect  of  such  provisions,  designed  as  a 
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protection  to  those  dealing  with  oorporationB.  The  judgment 
will  be  reversed,  and  a  judgment  rendered  here  for  the  amount  of 
plaintiflPfl  debt,  with  interest,  and  the  cost  of  the  action  at  law, 
provided  it  does  not  exceed  the  sum  of  $1,470,  with  interest 
thereon  at  six  per  cent  after  the  bringing  of  this  suit.  In  such 
event,  the  recovery  wUl  be  limited  to  the  amount  last  stated.* 

Sabflcriptioiui  to  itock  — nltmm  or  dmiilatad  payment  —  lUbllity  of 
■tooUiolder  to  oredlton. — Seo  Clark  ▼.  Bever,  ante,  p.  460,  and  note ;  Hand- 
lej  ▼.  Stats,  ante,  p.  482,  and  note ;  Eljton  Land  Ga  ▼.  Binningham  Ware- 
hoose,  etc.,  Ck>.»  ante,  p.  590. 


Gabbmt  V.  Western  Union  Tel.  Oa 

(Supreme  Court  of  Iowa,  June  8, 1891.) 
1.   TELBORAPH    companies.       LnCITINO     LIABTLITT.      FAILURE    TO    SEND 

XESBAGE.  The  Statement  printed  on  a  telegraph  blank,  that  the  sender  agrees 
that  he  will  not  claim  damages  for  errors  or  dela3nB  or  for  non-delivery  of  the 
message,  does  not  exonerate  the  company  from  liability  for  faiUng  to  send  the 
message. 

2.  Cannot  contract  for  bxehftion  from  liability  for  neoligbncb. 
Such  a  stipulation,  in  so  far  as  it  would  operate  to  exempt  the  company  from 
liability  for  the  negligence  of  its  operators  and  agents  in  sending  or  delivering 
the  message,  is  void. 

8.  Whether  form  of  mbssaob  gave  sufficient  notice  of  its  import- 
ance. A  dealer  in  cattle  living  in  Iowa  wired  his  Chicago  correspondent, 
"  Send  me  market,  Kansas  City,  to-morrow  and  next  day."  He  had  previously 
sent  and  received  a  great  many  messages  from  that  office.  Held,  that  it  was  a 
question  for  the  jury  whether  the  message  charged  the  company  with  notice 
that  the  sender  intended  to  act  upon  the  result  of  it  in  buying  or  selling  cattle 
at  Kansas  City. 

4.  CoNTRiBUTORT  NEGLIGENCE.  The  evidence  showed  that  the  sender  of 
the  message  had  an  arrangement  with  his  correspondent  to  the  effect  that,  if 
there  was  no  change  in  the  market,  the  correspondent  would  not  answer  his 
telegram,  and  that  on  receiving  no  answer  to  the  telegram  the  sender  bought 
cattle  relying  upon  the  last  price  that  had  been  sent  him,  but  that  he  could 
have  ascertained  the  market-price  by  other  means.  Held,  that  the  question  of 
whether  he  acted  in  a  reasonably  prudent  manner  should  have  been  submitted 
to  the  Jury  and  if  he  did  not  he  could  not  recover. 

APPEAL  from  district  court,  Lonisa  county,  W.  R  Lewis^ 
judge.     Action  to  recover  damages  for  failure  to  transmit 
and  deliver  a  telegraphic  message.     There  was  a  trial  bj  jury,  and 
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a  verdict  and  jadgment  for  the  plaintiiS  for  sixty  ceata.    Plaintiff 
appeals. 

H.  Caldwell  and  Z.  A.  RUey  for  appellant  Arihwr  Springer 
tor  appellee. 

BoTHBOOK,  J.  1.  The  evidence  in  the  case  shows  that  the  de- 
fendant is  a  redident  of  Lonisa  coanty,  and  that  at  the  time  of  the 
wrongs  complained  of  by  him,  and  for  some  time  before  that,  he 
had  been  in  the  business  of  bnying  and  shipping  live-stock  to  the 
Chicago  market  His  operations  were  not  confined  to  his  imme- 
diate neighborhood,  bnt  he  bought  and  shipped  on  the  Bo4!k 
Island  railroad,  at  points  between  Mnscatine,  Iowa,  and  Kansas 
City,  Mo.,  and  including  those  places.  On  the  evening  of  the 
2Sth  day  of  June,  1888,  he  left  his  home  in  the  country,  and  went 
to  Columbus  Junction,  on  the  Chicago,  Rock  Island  and  Pacific 
railway  and  took  passage  for  Kansas  City.  Before  leaving  Col- 
umbus Junction  he  wrote  and  delivered  to  the  operator  of  the  de- 
fendant at  that  station  a  message,  of  which  the  following  is  a  copy : 
*'  June  28,  1888.  To  Gregory,  Cooley  &  Co.,  U.  S.  Yards,  Chi- 
cago :  Send  me  market  Kansas  City,  to-morrow  and  next  day.  A. 
M.  Garrett."  When  he  delivered  the  message  to  the  operator  he 
gave  fifty  cents  in  payment  for  its  transmission.  Plaintiff  arrived 
in  Kansas  City  about  nine  o'clock  the  next  morning,  and  went  to 
the  stock-yards  for  the  purpose  of  bnying  cattle.  He  went  to  the 
telegraph  office  in  the  stock  exchange  building  several  times,  gave 
his  name,  and  inquired  for  an  answer  to  the  message  which  he 
had  sent  the  night  before.  He  made  these  inquiries  until  two 
o'clock  in  the  afternoon,  and  he  then  went  into  the  stock-yards 
and  bought  one  hundred  and  forty-seven  cattle.  At  the  time  of 
his  purchase  the  price  of  cattle  in  Chicago  was  fifty  cents  per  hun- 
dred less  than  it  was  on  the  day  before  the  plaintiff  delivered  the 
message  to  the  defendant's  agent  at  Columbus  Junction.  It  ap- 
pears in  evidence  that  Gregory,  Cooley  &  Co.,  to  whom  the  mes- 
sage was  addressed,  was  the  commission  firm  which  received, 
handled  and  sold  the  shipments  of  cattle  made  by  the  plaintiff, 
and  had  done  so  for  several  years ;  and  the  evidence  shows  that 
there  was  a  business  arrangement  between  the  plaintiff  and  Greg- 
ory, Cooley  &  Co.,  by  which  they  were  to  keep  him  advised  by 
telegraph  of  the  cattle  market  in  Chicago.  This  arrangement  was 
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:is  follows :  If  the  plaintiff  asked  Gregory,  Ooolej  &  Co.  for  the 
state  of  the  market  by  telegraph,  and  there  was  no  change  from 
the  last  report,  no  answer  to  the  telegram  was  received,  and  plain- 
tiff acted  upon  the  last  report.  If  there  was  a  change,  then  Greg- 
ory, Cooley  &  Co.  answered  the  telegram  of  plaintiff,  by  giving 
him  the  advance  or  decline  on  the  previous  report. 

There  is  evidence  tending  to  show  that  there  was  a  report  made 
by  said  commission  firm  to  the  plaintiff  on  the  27th  day  of  Jane, 
1888,  and  that  plaintiff  bought  tiie  cattle  at  Kansas  City  relying 
on  that  last  report,  and  that,  if  his  message  had  been  sent,  deliv« 
ered  and  answered,  he  would  not  have  made  the  purchase.  The 
evidence  tends  quite  strongly  to  show  that  the  message  was  not 
sent  from  Columbus  Junction  and  that  it  was  on  a  hook  in  the 
office,  and  that  no  attempt  was  made  by  the  operator  to  transmit 
it  to  Gregory,  Cooley  &  Co.  It  is  true  there  is  some  conflict  in 
the  evidence  on  this  question,  but,  as  it  was  material  to  the  rights 
of  the  parties,  it  was  a  proper  question  to  be  submitted  to  the  jury. 
It  is  shown,  without  conflict,  that  the  message  was  not  at  any  time 
delivered  to  Gregory,  Cooley  &  Co.  There  is  evidence  to  the 
effect  that  the  Chicago  market  for  cattle  was  posted  on  the  bulle- 
tin boards  at  the  stock  exchange  in  Kansas  City,  and  that,  if  the 
plaintiff  had  consulted  these  reports,  he  would  have  been  advised 
of  the  decline  in  the  market  before  he  made  his  purchase;  and 
two  of  the  members  of  the  firm  of  Gregory,  Cooley  &  Co.  testi- 
fied on  the  trial  as  witnesses  that,  if  the  plaintiff's  message  had 
been  received  by  them,  they  would  have  immediately  answered  it, 
and  advised  plaintiff  of  the  decline  in  the  market. 

At  the  close  of  the  introduction  of  the  evidence,  the  court  in- 
istructed  the  jury  that,  under  the  pleadings  and  the  evidence,  there 
oould  be  no  recovery  by  the  plaintiff  except  for  the  sum  paid  by 
him  for  sending  the  message,  and  interest  thereon  at  six  per  cent. 
Under  this  instruction  the  jury  returned  a  verdict  for  sixty  cents. 
There  is  nothing  in  the  record  showing  upon  what  ground  the 
jury  were  instructed  that  the  plaintiff  could  not  recover  damages. 
The  message  which  the  plaintiff  delivered  to  the  operator  was  wliat 
is  known  as  a  '^  night  message."  It  was  written  u]x>n  a  blank 
furnished  by  the  defendant.  There  was  printed  matter  on  the 
blank,  and,  among  other  words  thereon,  there  was  the  following : 
^^  The  Western  Union  Telegraph  Company  will  receive  messages 
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to  be  Bent,  without  repetition,  dnring  the  night,  for  delivery  not 
earlier  than  the  morning  of  the  next  ensuing  bneineflB  day,  at  re- 
duced rates,  but  in  no  case  for  less  than  for  twenty-five  cents  tolls^ 
for  a  single  message  and  upon  the  express  condition  that  the  sender 
will  agree  that  he  will  not  claim  damages  for  errors  or  delays,  or 
for  non-delivery  of  such  message,  happening  from  any  cause,  be> 
yond  a  sum  equal  to  ten  times  the  sum  paid  for  transmission ;  and 
that  no  claim  for  damages  shall  be  paid,  unless  presented  in  writ* 
ing  within  thirty  days  after  sending  the  message."  Whatever 
right  the  defendant  may  have,  if  any,  to  limit  its  liability,  or  pro- 
vide against  the  negligence  of  its  agents  in  the  transmission  of 
messages,  there  can  be  no  question  that  the  language  above  quoted 
cannot  be  held  to  excuse  the  defendant  for  a  failure  to  send  the 
message,  or  to  make  the  attempt  to  do  so.  The  exemption  pro- 
vided for  by  the  printed  blank  was  for  errors  or  delays,  or  non- 
delivery to  the  person  to  whom  it  was  addressed  and  not  for  a 
failure  to  make  an  attempt  to  send  it. 

But  suppose  it  be  conceded  that  an  attempt  was  made  to  send 
the  message.  The  evidence  shows  without  conflict  that  it  was 
not  at  any  time  delivered,  and  the  defendant  fails  to  show  that 
any  effort  was  made  to  deliver  it,  to  Gregory,  Cooley  &  Co.  In 
this  state  of  the  evidence,  the  restriction  as  to  the  liability  of  the 
defendant  is  no  defense  to  the  action,  for  the  reason  that  the  de- 
fendant cannot  by  contract  limit  its  liability  for  the  plain  and 
palpable  negligence  of  its  operators  and  agents.  The  defend* 
ant  cannot  contract  against  its  own  negligence.  This  rule 
was  announced  by  this  court  in  Sweatland  v.  Telegraph  Co., 
27  Iowa,  433;  and  we  think  it  is  now  the  settled  law  of 
this  country.  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  301 ; 
Tyler  V.  Telegraph  Co.,  60  HI.  421  ;  Wolf  v.  Telegraph  Co.,  62 
Penn.  St.  83 ;  Telegraph  Co.  v.  Gildersleve,  29  Md.  232 ;  Ellis 
V.  Telegraph  Co.,  13  Allen,  226  ;  Parks  v.  Telegraph  Co.,  13  Cal. 
422 ;  Telegraph  Co.  v.  Fontaine,  58  Ga.  433  ;  Hibbard  v.  Tele- 
graph  Co.,  33  Wis.  558 ;  Manville  v.  Telegraph  Co.,  37  Iowa, 
214. 

These  and  a  large  number  of  other  cases  which  might  be  cited 
sustain  this  doctrine.  It  appears  to  us  that  the  rule  is  eminently 
just.  The  contrary  doctrine  would,  in  effect,  enable  telegraph 
companies  to  undertake  the  transmission  of  messages,  and  by  the 
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same  contract  exonerate  themselves  from  all  liability  for  failure 
to  perform  the  service  bj  reason  of  the  carelessness  or  negligence 
of  their  agents  or  operators  in  failing  to  attempt  to  perform  the 
service.  It  would  be  a  marvellous  doctrine  to  hold  in  this  case 
that  the  defendant  could  fail  to  attempt  to  send  the  message  as  it 
contracted  to  do,  and  exonerate  itself  by  paying  back  to  the  plain- 
tiff the  nominal  sum  it  received  for  the  service.  If  its  liability 
is  to  be  measured  by  that  standard,  its  contract  is  a  sham  and  a 
deception.  It  could  perform  or  not  perform,  at  its  pleasure,  and 
escape  all  liability  for  the  consequences  of  non-performance. 

The  next  question  arising  on  the  record  is  vrbether  the  form  of 
the  message  was  such  as  that  the  defendant  can  be  properly 
chargeable  with  the  alleged  damages  incurred  by  the  plaintifE.  It 
has  often  been  said  that  a  party  who  fails  to  perform  a  contract 
is  liable  for  such  damages  as  the  parties  to  the  contract  may  fairly 
and  reasonably  have  apprehended  would  result  from  a  breach* 
This  does  not  mean  that  the  parties  to  the  contract  contemplated 
the  exact  results.  It  is  enough  if  it  may  fairly  be  found  from  the 
language  of  the  contract,  and  the  circumstances  which  were  within 
the  personal  knowledge  of  the  parties,  that  there  might  be  serious 
consequences  attending  a  breach  of  the  contract.  The  message 
involved  in  this  case  did  not  appraise  the  defendant's  agent  at 
Columbus  Junction,  by  its  terms,  that  the  plainti£E  was  on  his  way 
to  Kansas  City  to  purchase  cattle,  and  that  he  would  rely  on  the 
answer  to  the  message  in  making  his  purchases.  But  it  did,  in 
effect,  advise  the  agent  that  he  was  on  his  way  to  Kansas  City, 
and  that  he  desired  market  reports  to  be  sent  to  him  at  that  place. 
The  evidence  shows  that  plaintiff  had  sent  and  received  a  great 
many  messages  from  that  office.  We  think  it  was,  to  say  the  least, 
a  proper  question  to  submit  to  the  jury  to  determine  whether,  in 
view  of  all  the  facts  and  circumstances  surrounding  the  parties, 
the  defendant  ought  to  be  charged  with  knowledge  that  the 
plaintiff  intended  to  act  upon  the  result  of  his  message  in  buying 
or  selling  cattle,  and  that  it  pertained  to  transactions  which  might 
involve  loss ;  and,  as  it  appeared  that  by  the  arrangement  between 
the  plaintiff  and  Gregory,  Cooley  &  Co.,  that  no  answer  to  the 
message  was  equivalent  to  an  answer  that  the  market  was  un- 
changed, the  question  of  substantial  damages  should  have  been 
submitted  to  the  jnry. 
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3.  The  next  qaestion  properij  to  be  oonndered  is  whether  the 
plaiotiflEy  if  he  acted  apon  the  fact  that  he  reeaFed  no  meange  as 
eqoivaleDt  to  an  answer  that  the  market  was  unchanged,  was  en- 
titled to  have  the  jury  eonnder  whether  he  was  damaged  in  a 
substantial  manner.  In  other  words,  were  the  damages  he  claims 
the  direct  result  of  the  defendant's  failure  to  perform  its  con- 
tract, or  were  thej  remote  and  speculative  i  In  the  case  of  Tele- 
graph Go.  V.  Hall,  124  U.  S.  444;  8  Sup.  Ct  Rep'r,  577,  it  ap- 
peared  that  Hall  sent  a  measage  to  his  agent  instructing  him  to  buy 
for  him  ten  thousand  barrels  of  petroleum.  Petroleum  wasat  tiiat 
time  selling  for  $1.17  per  barrel,  and  the  evidence  showed  that  the 
agent  would  have  bought  at  that  price ;  but  the  telegram  was 
delayed  through  the  negligence  of  the  telegraph  company,  and 
the  price  had  advanced  to  $1.35  per  barrel  when  the  message  was 
actually  received  by  the  agent,  and  he  did  not  bay.  It  was  held 
that  Hall  could  not  recover  the  difference  in  the  price  of  the  oil, 
because  he  suffered  no  actnal  loss,  and  was  entitied  to  nominal 
damages  only.  But  that  was  unlike  the  case  at  bar.  Here  the 
jury  should  have  been  directed  to  determine  whether  the  plaintiff 
acted  upon  his  advices  from  his  commission  men,  or,  rather,  the 
absence  of  a  message  from  them,  and,  if  he  so  acted  and  made  a 
purchase,  his  loss  was  direct  and  proximate,  and  not  remote  and 
speculative.  In  the  cited  case  it  is  said :  **  Where  the  negli- 
gence of  the  telegraph  company  consists,  not  in  delaying  the 
transmission  of  the  message,  but  in  transmitting  it  erroneonsly,  60 
as  to  mislead  the  party  to  whom  it  is  addressed,  and  on  the  faith 
of  which  he  acts  in  the  purchase  or  sale  of  property,  the  actnal 
losses,  based  upon  changes  of  market  value,  are  clearly  within  the 
rule  for  estimating  damages."  See,  also,  Turner  v.  Telegraph 
Co.,  41  Iowa,  458.  Under  this  rule,  if  the  defendant's  agent  at 
Oolnmbus  Junction  did  not  transmit  the  message,  and  the  plain- 
tiff acted  upon  the  fact  that  he  received  no  reply  thereto,  he  would 
be  entitled  to  recover  such  damages  as  he  sustained  by  purchasing 
the  cattle  in  the  belief  that  his  message  had  been  transmitted, 

4.  It  18  urged  in  argument  that  the  plaintiff  should  hare  pro- 
tected himself  by  ascertaining  the  market  value  of  cattle  in  Chi- 
cago before  his  purchase  at  Kansas  City.  This  was  a  question 
for  the  jury.  It  was  not  a  question  of  law  to  be  determined  by 
the  court.    If  that  feature  of  the  case  had  been  submitted  to  the 
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juiy,  and  it  had  been  found  that  the  plaintiff,  as  a  reasonably 
pmdent  man,  oaght  not  to  have  acted  upon  the  message  which 
he  sent  to  Gregory,  Coolej  &  Co.,  and  his  arrangement  with 
them  in  reference  to  their  correspondence  by  telegraph,  then  there 
could  be  no  recovery.  But  the  court  submitted  no  question  to 
the  jury,  and,  for  the  reasons  above  pointed  out,  we  think  such  a 
disposition  of  the  case  should  have  been  made.     Reversed.* 

1.  Dttlay  In  daliverlng  m«Mage  —  damagM  —  mental  angnlih.  —  In  an  »e- 

tion  hj  a  father  to  recover  damages  for  the  delaj  of  defendant  telegraph  company 
in  transmitting  a  message  to  a  physician,  stating  that  plaintiff's  child  was  very 
sick,  and  asking  him  to  come  at  once,  resulting  in  a  delay  of  twelve  hours,  the 
mental  anguish  of  the  father  is  an  element  of  damages,  but  not  the  sufferings 
of  the  child,  or  those  of  the  other  relatives.  Qulf,  etc.,  Tel.  Co.  v.  Richard- 
son, 79  Tex.  640.  To  same  effect,  Thompson  v.  Western  Union  Tel.  Co.,  107 
K.  C.  449;  12  S.  E.  Rep'r,  427.  Mental  anguish  as  an  element  of  damages  in 
such  cases  is  considered  in  note  to  Young  v.  Western  Union  Tel.  Co.,  8  Am.  R. 
B.  &  Corp.  Rep.  198. 

2.  Requiring  olalm  for  damages  to  be  preeentad  within  a  specified  timob  — 
A  stipulation  upon  a  telegraphic  blank  providing  tliat  the  company  shall  not 
be  liable  in  damages,  unless  it  is  presented  within  thirty  days  from  the  send- 
ing of  the  message,  is  reasonable  and  valid.  Western  Union  Tel.  Co.  v.  Cul- 
berson, 79  Tex.  65;  15  S.  W.  Rep'r,  219. 

3.  Stipolatton  against  liability  for  nnrepeatod  message. —  The  stipulation 
on  a  telegraphic  blank  against  liability  for  an  uurepeated  message  does  not 
protect  the  company,  where  such  message  is  negligently  delayed  in  transmis* 
sion.  If  such  stipulation  has  any  validity  at  all,  it  is  only  in  cases  of  a  mis- 
take in  transmitting,  and  then  only  when  the  negligence  is  slight.  Thompson 
V.  Western  Union  Tel.  Co.,  107  N.  C.  449;  12  S.  E.  Rep'r,  427. 

4.  Regulation  requiring  deposit  for  deUrary  outside  of  free-dalivevy  Uhh 
its.  —  A  regulation  of  a  telegraph  company,  printed  on  blanks,  prescribing 
limits  within  which  a  message  will  be  delivered  free,  and  requiring  a  deposit 
to  cover  delivery  charges  if  the  message  is  to  be  delivered  outside  of  the  lim- 
its, is  reasonable;  and  where  the  person  to  whom  a  message  is  addressed,  lives 
outside  the  prescribed  limits,  it  is  incumbent  on  the  sender  of  the  message, 
who  knows  of  the  regulations,  to  ascertain  the  fact,  and  make  the  required  de- 
posit, and  the  illiteracy  of  the  sender  is  no  excuse  for  his  failure  to  comply 
with  such  regulation.  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  610;  7 
Sa  Rep'r,  419. 

6.  Message  written  on  ordinary  paper —  £aots  showing  no  oontraot  to 
send  message. — Mere  delivery  of  a  message  written  on  a  leaf  torn  from  a 
blank -book,  without  any  word  spoken  either  by  the  plaintiffs  messenger 
or  the  company's  operator  concerning  the  sending  of  the  message,  and  an  ab- 
sence of  any  payment  made  or  tendered  of  the  price  for  transmission.  Is  insuffi- 
cient to  create  a  liability  against  the  company  for  failure  to  send  such  message. 
Western  Union  Tel.  Co.  v.  Liddell,  68  Miss.  1;  8  So.  Rep'r,  510. 

•    *  Reported  in  49  N.  W.  Rep'r,  88. 


672  Chicago  City  By.  Co.  t.  Wilcox. 

6.  Oiph«r  dispatch  —  damagM  for  fidlvra  to  d/eXtvmr, — The  telegraph  oonu 
pany  is  liable  for  the  damages  directly  arising  from  its  failure  to  deliver  a 
message  directing  plaintiff's  brokers  to  sell  a  quantity  of  cotton  on  his  aeooont 
for  delivery  at  specified  times,  though  the  message  was  in  cipher,  and  the 
company  was  not  informed  of  its  contents,  nor  of  the  fact  of  plaintiff's  prior 
purchase  of  the  same  quantity  of  cotton  to  be  delivered  at  the  same  time. 
American  Union  Tel.  Co.  v.  Daughtry,  89  Ala.  191;  7  So.  Bep*r,  660. 

7.  MistAe  in  message  —  damages  — loss  of  situation^ —  One  P.  delivered  a 
message  to  a  telegraph  company  at  its  office  at  Papillion  in  this  state,  to  be 
delivered  to  a  person  named  at  Kansas  City,  Mo.  The  message  as  transmitted 
was  incorrect,  whereby  P.  lost  a  promised  situation,  and  sustained  damages. 
Held,  that  the  company  was  liable  for  the  damages.  Kemp  v.  Western  Union 
Tel.  Co.,  28  Neb.  661;  44  N.  W.  Bep'r,  1064. 

8.  Damages  lor  mistake  or  neglect  to  send  or  doUver. —  For  mUngs  upon 
particular  facts,  see  Western  Union  Tel.  Co.  v.  Andrews,  78  Tex.  9(KI;  14  8. 
W.  Rep'r,  641;  Western  Union  Tel.  Co.  v.  Kendsora,  77  Tex.  267;  18  8.  W. 
Bep'r,  986;  Western  Union  TeL  Go.  ▼.  Clifton,  68  Miss.  807;  8  So.  Bep'r,  746. 


Ohioaqo  OiTY  Ky.  Oo.  v.  Wiloox. 

(Supreme  Court  of  UUaols,  June  U^  IBBL) 

1.  Strsbt  bailboads.  Ikjurt  to  child  ok  track*  Nboliobhcb  of 
PABBNTS.  Where  a  child  of  tender  fears  is  injured  by  the  negligence  of  an- 
other, the  negligence  of  his  parents,  even  though  present  at  the  time  of  the 
accident,  cannot  be  imputed  to  him  so  as  to  support  the  defense  of  contributory 
negligence  to  his  suit  for  damsges. 

3.  CoNTRiBUTORT  NBGLiGBNCB  OF  CHILD.  Where  a  child  six  years  old,  be- 
ing  about  to  cross  a  street  on  which  are  two  cable  tracks,  waits  until  a  train  on 
the  track  nearest  him  has  passed,  and  then  going  behind  such  train,  is  struck 
hj  another  train  coming  from  the  oppoeite  direction,  his  failure  to  see  and 
avoid  the  train  which  struck  him,  and  which  was  probably  hidden  from  his 
view  by  the  other  train,  does  not  constitute  contributory  negligence. 

8.   WhBTHBR  NBOLIGBNGB  ATTBIBUTABLB  TO  A  CHILD   OF  TENDBB  TBABS. 

An  instruction  to  the  effect  that  negligence  cannot  be  imputed  to  the  plaintiff 
on  account  of  his  tender  age  is  not  assignable  as  error  where  the  evidence 
dearly  shows  that  the  jury  could  not  have  found  him  guilty  of  contributory 
negligence  had  that  question  been  submitted  to  them. 

•  * 

A  PPEAL  from  appellate  court,  first  dietrict. 

0.  M.  Hardy  for  appellant    K  F.  Masteraan  and  Charlea  B. 

Pope  for  appellee. 

Bailey,  J.    This  was  an  action  on  the  case,  brought  by  Frank 


'> 


Ohioaqo  City  Ey.  Co.  v.  Wilcox.  673 

Wilcox,  an  infant,  by  his  next  friend,  against'  the  Chicago  Cit7 
Bailway  Company,  to  recover  damages  for  a  personal  injury. 
The  declaration  aUeges  that  on  the  24th  day  of  June,  1887,  the 
plaintiff  was  passing  along  Harmon  court  in  the  city  of  Chicago, 
at  its  crossing  over  the  defendant's  railway  on  Wabash  avenue ; 
that  the  defendant,  by  its  servants,  was  then  and  there  running 
on  said  railway  a  train  of  cars  drawn  by  cables  ruDning  underneath 
the  surface  of  said  avenue,  and  that  while  the  plaintiff,  with  all 
due  care,  was  passing  along  Harmon  court  at  said  railway  cross- 
ing, the  defendant,  by  its  servants,  so  carelessly  and  negligently 
managed  and  controlled  said  train  of  cars,  without  slackening  the 
speed  thereof  or  ringing  a  bell,  that  said  train  ran  upon  and  struck 
the  plaintiff  with  great  force  and  violence,  and  so  bruised  and  in- 
jured one  of  his  legs  as  to  render  it  necessary  to  amputate  the 
same,  thus  rendering  him  a  cripple  for  life.  The  defendant 
pleaded  not  guilty,  and  on  trial  the  jury  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $15,000,  and  for  that  sum 
and  costs  the  plaintiff  had  judgment.  On  appeal  to  the  appellate 
court  said  judgment  was  affirmed  (33  111.  App.  450),  and  by  a 
further  appeal  the  record  is  now  brought  to  this  court  for  re- 
view. 

The  plaintiff  at  the  time  he  was  injured,  was  a  child  only  six 
years  of  age,  and  was  living  with  his  father  and  step  mother  on 
the  south  side  of  Harmon  court,  a  few  feet  east  of  the  corner  of 
Wabash  avenue.  The  evidence  tends  to  show  that  just  before  the 
time  of  his  injury  he  was  on  the  southwest  corner  of  Wabash 
avenue  and  Harmon  court  playing  with  two  other  boys,  and  that 
his  step-mother  had  come  out  of  her  house,  and  was  standing  on 
the  comer  of  the  opposite  side  of  Wabash  avenue.  That  as  she 
came  out  to  the  corner,  the  plaintiff  called  to  her,  and  asked 
her  if  she  wanted  him,  to  which  she  replied  :  ^^  No,  you  can  stay 
there."  That  an  acquaintance  of  Mrs.  Carroll's  coming  along, 
she  conversed  with  her  for  a  few  minutes,  and  then  turned  to  go 
back  to  her  house,  and  as  she  did  so,  the  plaintiff  called  out : 
^^ Mamma,  wait;  I  am  coming."  That  she  thereupon  stopped, 
and  stood  waiting  for  the  plaintiff,  and  as  she  did  so  she  saw  a 
train  of  cable-cars  approaching  from  the  north,  and  motioned  to 
the  plaintiff  to  wait  until  it  had  passed,  which  he  did.  That,  as 
it  passed,  the  plaintiff  walked  around  the  rear  end  of  it,  and  was 

VOL.  FF.— 85  ^ 


674  Chicago  Gmr  By.  Co.  y.  Wilcox. 

immediately  etraok  bj  another  train  coming  from  the  sooth,  tod 
received  his  injury. 

The  only  material  qnoBtion  in  the  case  open  for  consideration 
here  arises  upon  the  third  instmction  given  to  the  jury  at  the  in- 
stance of  the  plaintiff,  which  was  as  follows:    ^'  The  court  in* 
structs  the  jury  for  the  plaintiff  that,  if  they,  from  the  evideuce, 
believe  that  the  parents  are  working  people,  and  that  the  father 
was  not  present  at  the  time  of  the  accident,  and  that  the  mother 
was  attending  to  her  usual  occupation  in  attending  their  little 
store  on  ELarmon  court,  in  such  event  the  law  does  not  require 
that  persons  in  their  station  of  life  shall  keep  constant  watch  over 
their  children  ;  nor  can  the  want  of  such  care  be  imputed  to  them 
as  n^ligent  conduct;  nor  can   negligence  be  imputed  to  the 
child,  on  account  of  its  age,  he  being  seven  years  of  age,  or  about 
that,  at  that  time."     This  instruction  incorrectly  assumes  that  the 
plaintiff,  at  the  time  of  his  injury,  was  one  year  older  than  he 
really  was.    The  trial  was  in  November,  1888,  and  the  evidence  is 
that  he  was  seven  years  of  age  the  preceding  June,  which  would 
make  him  but  six  years  of  age  June  24,  1887,  the  date  of  bis  in- 
jury.   But  this  erroneous  assumption  was  more  favorable  to  die 
defendant  than  the  evidence  warranted,  and,  therefore,  affords  the 
defendant  no  just  ground  of  compkint.     The  instruction,  also, 
while  holding  that  under  the  facts  supposed  the  negligence  of  the 
plaintiff's  parents  cannot  be  imputed  to  him,  seems  to  be  based 
upon  the  tacit  assumption  that,  under  proper  circumstances,  the 
rule  of  imputed  negligence  might  apply.     This  assumption,  if  er- 
roneous, was  not  prejudicial  to  the  defendant,  as  the  defense  is 
based  upon  the  assertion  of  that  rule,  as  well  as  the  assumption 
that  it  should  be  applied  under  the  facts  in  this  case.     The  in- 
struction, then,  so  far  as  this  portion  of  it  is  concerned,  is  free 
from  any  valid  objection  which  the  defendant  c  an  urge,  if  it  can 
be  shown  either  that  under  the  facts  supposed  the  negligence  of 
the  plaintiff's  parents  cannot  be  imputed  to  him,  or  that  the  doc- 
trine of  imputed  negligence  can  have  no  application  to  a  case  of 
this  character.    We  prefer  to  consider  tlie  latter  of  these  two 
proposition^,  and  the  question  then  is  whether  the  negligence  of 
the  plaintiff's  parents,  even  if  such  negligence  is  proven,  can   be 
imputed  to  the  plaintiff,  so  as  to  be  available  in  support  of  the 
defense  of  contributory  negligence. 
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Upon  this  question  the  decisions  of  the  courts  of  the  various 
states  are  very  nmch  in  conflict.  The  leading  case  among  those 
which  hold  that  the  negligence  of  a  parent,  costodian  or  one  in 
loco  jparerUis  should  be  imputed  to  a  child  not  capable  of  caring 
for  his  own  safety,  is  Hartfield  v.  Boper,  21  Wend.  615,  decided 
by  the  supreme  court  of  !N^ew  York  in  1839.  In  that  case  the 
plaintiff,  a  child  about  two  years  old,  was  alone  in  a  traveled 
portion  of  a  highway  some  distance  from  any  house.  The  defend- 
ant was  driving  a  sleigh,  and  the  child  was  run  over  by  the  horses 
and  injured  before  the  defendant  or  any  of  those  in  the  sleigh  saw 
him.  The  plaintiff  having  recovered  a  verdict,  a  new  trial  was 
granted  on  the  grounds :  First,  that  the  evidence  failed  to  show 
negligence  on  the  part  of  the  defendant ;  and,  second,  that  negli- 
gence on  the  part  of  the  plaintiff's  parents  was  clearly  shown. 
The  court  held  that,  although  the  child,  by  reason  of  his  tender 
age,  was  incapable  of  using  that  ordinary  care  which  is  required 
of  a  discreet  and  prudent  person,  the  want  of  such  care  on  the 
part  of  his  parents  furnished  the  same  answer  to  an  action  by  the 
child  as  would  the  omission  of  such  care  by  the  plaintiff  himself 
in  an  action  by  an  adult.  The  reasoning  of  the  court,  embodied 
in  an  elaborate  opinion  by  Mr.  Justice  Cowen,  is,  in  substance, 
that  the  custody  of  the  child  was  confided  by  law  to  its  parents ; 
that  said  child  could  not  be  exposed,  as  it  was  in  that  case,  without 
gross  negligence ;  that  an  adult  injured  by  a  collision  could  not 
recover  if  he  had  contributed  to  the  injury  ;  that  the  same  rule 
was  applicable  to  children,  and  could  be  enforced  only  by  requir- 
ing care  from  those  who  have  them  in  custody ;  that  an  infant  is 
not  euijurisy  but  belongs  to  his  custodian ;  that  the  custodian  is 
his  agent,  and  the  custodian's  neglect  is,  therefore,  his  neglect. 
The  rule  thus  established  has  been  adhered  to,  with  slight  modi- 
fications, by  the  courts  of  New  York,  and  has  also  been  adopted 
by  the  courts  of  several  of  the  other  states,  and  is  usually  known 
as  the  "  New  York  rule." 

What  is  known  as  the  "  English  rule"  is  declared  in  Waite  v. 
Bailway  Co.,  El.,  Bl.  &  El.  719.  In  that  case  the  plaintiff,  an  in- 
fant about  five  years  old,  was  in  charge  of  his  grandmother,  who 
purchased  tickets  for  both  at  a  station,  with  thd  intention  of  taking 
the  train  to  another  point  on  said  line  of  railway.  In  cross- 
ing the  track  to  reach  a  platform  they  were  run  down  by  a  train 
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under  drcomstances  of  concarrent  negligenoe  on  the  part  of  the 
grand  mother  and  the  servants  of  the  company.  The  grandmother 
was  killed,  and  the  plaintiff  was  seriously  injured.  The  court,  in 
holding  that  no  recovery  could  be  had,  repudiated  the  idea  that 
there  was  any  relation  between  the  plaintiff  and  his  grandmother 
akin  to  that  of  principal  and  agent,  but  placed  its  decision  upon 
the  theory  that  he  and  she  were  identified  the  same  as  though  he 
bad  been  in  her  arms.  The  decision  turned  upon  the  legal  identity 
between  the  infant  plaintiff  and  his  custodian,  and  did  not  go 
beyond  that  class  of  cases  in  which  the  parent  or  custodian  is  pres- 
ent and  controlling  the  infant  at  the  time  of  the  injury.  In  this 
country,  in  many  of  the  states,  the  rule  established  by  the  case  of 
Hartfield  v.  Roper  has  been  seriously  criticised  and  condemned* 
The  leading  case  in  which  that  rule  is  repudiated,  and  in  which  is 
established  what  has  sometimes  been  called  the  ^^  Vermont  rule," 
is  Robinson  v.  Cone,  22  Vt.  213.  In  that  case  a  boy,  less  than 
four  years  of  age,  was  attending  school  in  the  country,  and,  as  he 
was  returning  home  he  was  amusing  himself  by  riding  down  hill 
on  his  sled.  While  engaged  in  this  sport,  as  he  was  lying  upon 
his  breast  on  his  sled,  with  his  legs  hanging  over  the  sled,  he  was 
run  upon  and  injured  by  the  two-horse  sleigh  of  the  defendant, 
who  was  driving  down  hill  on  a  smart  trot.  The  court  in  its  de- 
cision repudiated  the  doctrine  of  imputed  negligence,  and  held 
that,  although  a  child  of  tender  years  may  be  on  the  highway 
through  the  fault  or  negligence  of  his  parents,  yet,  if  he  be  in- 
jured through  the  negligence  of  the  defendant,  he  is  not  precluded 
from  obtaining  his  redress,  all  that  is  required  of  the  infant 
plaintiff  being  that  he  exercise  care  and  prudence  commensurate 
with  his  capacity. 

The  rule  denying  the  doctrine  of  imputed  negligence  is  now 
recognized  and  enforced  by  tlie  courts  of  many  of  the  states,  and 
is  supported  by  the  reasoning  and  authority  of  text- writers,  whoee 
opinions  are  justly  entitled  to  a  high  degree  of  consideration. 
Among  them  may  be  mentioned  Mr.  Bishop,  who  in  his  recent 
treatise  of  Non-Oontract  Law,  section  582,  says:  "  This  new  doo- 
trine  of  imputed  negligence,  whereby  the  minor  loses  his  suit,  not 
only  where  he  is  negligent  himself,  but  where  his  father,  grand- 
mother or  mother's  maid  is  negligent,  is  as  flatly  in  conflict  with 
the  established  system  of  the  common  law  as  any  thing  possible 
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to  be  suggested.  The  law  never  took  away  a  child's  property 
because  his  father  was  poor  or  shiftless  or  a  scoundrel,  or  because 
any  body  who  could  be  made  to  respond  to  a  suit  for  damages  was 
a  negligent  custodian  of  it.  But  by  the  new  doctrine,  after  a 
child  has  suffered  damages,  which  confessedly  are  as  much  his  own 
as  an  estate  conferred  upon  him  by  gift,  and  which  he  is  entitled 
to  obtain  out  of  any  of  the  several  defendants  who  may  have  con- 
tributed to  them,  he  cannot  have  them  if  his  father,  grandmother 
or  mother's  maid  happens  to  be  the  one  making  the  contribution. 
In  these  and  other  respects,  it  is  submitted,  the  established  prin* 
ciples  stated  in  a  preceding  section  are  conclusive  of  the  proposi- 
tion that  the  doctrine  now  in  contemplation  does  not  belong  to 
the  common  law."  See  full  discussion  of  the  question  of  imputed 
negligence  in  case  of  injury  to  children  in  Wharton  Neg.,  §  314 
et  seq.;  Beach.  Contrib.  Neg.,  §§  38-48.  It  seems  to  be  assumed 
by  several  of  the  writers  on  the  subject  that  this  court  is  com- 
mitted to  the  doctrine  that  in  a  suit  by  a  child  to  recover  dam- 
ages caused  by  the  negligence  of  the  defendant  the  negligence  of 
the  plaintiff's  parents  or  custodians  may  be  imputed  to  the  plain- 
tiff in  support  of  the  defense  of  contributory  negligence.  While 
there  is  in  some  of  the  cases  some  foundation  for  this  assumption, 
yet,  in  our  opinion,  the  question  has  never  been  so  considered  or 
determined  by  this  court  as  to  make  it  the  settlbd  rule  in  this 
state.  Most  of  the  cases  to  which  reference  is  made  as  supporting 
said  doctrine  were  suits  brought  by  a  parent  in  his  own  right,  or 
as  the  legal  representative  of  the  child,  where  the  death  of  the 
child  was  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant.  Such  was  the  case  in  City  of  Chicago  v.*  Major,  18 
111.  349  ;  City  of  Chicago  v.  Starr,  42  HI.  174 ;  Railroad  Co.  v. 
Becker,  76  111.  25;  84  Dl.  483 ;  Hund  v.  Geier,  72  111.  393 ;  City 
of  Chicago  v.  Hesing,  83  111.  204,  and  Railway  Co.  v.  Grable,  88 
Dl.  441.  Where  an  action  for  the  negligent  injury  of  an  infant 
is  brought  by  a  parent,  or  for  the  parent's  awn  benefit,  it  is  very 
justly  held  that  the  contributory  negligence  of  such  parent  may 
be  shown  in  bar  of  the  action.  That  is  only  a  phase  of  the  gen- 
eral  rule  that  the  contributory  negligence  of  the  plaintiff  is  a  de- 
fense.    Beach  Contrib.  Neg.,  §  44. 

Of  the  remaining  cases  to  which  we  are  referred,  in  which  the 
doctrine  of  imputed  negligence  has  been  discussed,  the  first  is 
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Bailroad  Oo.  v.  Grimes,  13  HI.  585.  Id  that  case  suit  was  brought 
by  au  adnlt  to  recover  damages  of  the  railroad  company  for  kill- 
ing a  mare,  and  the  case  of  Hartfield  v.  Roper  is  incidentally  re- 
ferred to  in  the  opinion  as  indicating  an  exception  to  a  general 
rnle  which  the  conrt  had  laid  down  in  its  decision ;  but  there  is 
nothing  indicating  an  approval  or  adoption  of  the  rnle  there  an- 
nounced. In  Railroad  Co.  v.  Gregory,  58  111.  329,  soit  was 
brought  by  a  chUd  not  quite  five  years  of  age,  and  the  judgment 
in  favor  of  the  plaintiff  was  affirmed,  the  court  holding  that  no 
negligence  was  shown,  either  on  the  part  of  the  plaintiff  or  his 
mother,  and  there  was,  therefore,  no  occasion  for  determining 
whether  her  negligence,  if  she  had  been  negligent,  would  have 
been  imputed  to  the  plaintiff.  In  City  of  Chester  v.  Portw,  47 
111.  66,  suit  was  brought  by  a  child  about  three  years  old  to  re- 
cover damages  for  injuries  caused  by  his  being  run  over  by  an  ox 
team  and  cart  at  work  on  the  street.  A  judgment  in  favor  of  the 
plaintiff  was  reversed,  this  court  holding  that  there  was  no  evi- 
dence in  the  record  of  any  negligence  on  the  part  of  the  defend- 
ant, and  the  fact  that  the  plaintiff  ought  not  to  have  been  per- 
Diitted  to  be  on  the  street  alone  is  alluded  to  only  in  the  discus- 
sion of  the  want  of  evidence  tending  to  charge  the  defendant  with 
negligeuQc.  The  defense  of  contributory  negligence  is  not  spoken 
of.  In  Railroad  Co.  v.  Bumstead,  48  111.  221,  a  judgment  in  fa- 
vor of  the  plaintiff  was  affirmed,  the  conrt  holding,  so  far  as  the 
defense  based  upon  the  alleged  negligence  of  the  plaintiff^s  parents 
was  concerned,  that  no  such  negligence  was  proved,  and  there 
was,  therefore,  no  occasion  to  either  assert  or  discuss  the  doctrine 
of  imputed  negligence. 

In  Gavin  v.  City  of  Chicago,  97  111.  66,  the  plaintiff  brought 
suit  for  an  injury  alleged  to  have  been  caused  by  the  n^ligence 
of  the  city  authorities  in  improperly  constructing  or  managing  a 
swing-bridge  over  the  Chicago  river.  The  defendant  attempted 
to  show  negligence  on  the  part  of  the  plaintiff's  mother  in  per- 
mitting him  to  be  on  the  street  in  the  vicinity  of  said  bridge,  un- 
attended. A  judgment  in  favor  of  the  defendant  was  affirmed, 
the  court  holding  that  there  was  no  proof  of  negligence,  either  on 
the  part  of  the  plaintiff's  mother,  or  of  the  city  authorities.  It  is 
apparent  that  in  none  of  the  cases  above  mentioned  was  there  any 
occasion  for  the  conrt  to  determine  whether,  as  a  rule  of  law,  the 
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negligence  of  the  plaintiff's  parents  or  custodian  woald  sustain 
the  defense  of  contributory  negligencoi  nor  is  there  any  attempt 
in  any  of  them  to  consider  or  discuss  the  mle.  In  several  of  them 
language  is  used  which  would  seem  to  imply  a  tacit  recognition 
of  the  doctrine  of  imputed  negligence,  but  in  none  of  them  was 
the  adoption  of  that  doctrine  essential  to  the  decision^  nor  can  we 
suppose  from  the  language  used  that  the  court  intended  to  com- 
mit itself  definitely  to  an  aflSrmance  of  that  doctrine.  The  only 
i*emaining  decision  of  this  court  on  this  question  to  which  our  at- 
tention has  been  called  is  that  of  Railroad  Co.  v.  Stratton,  78  111. 
88.  There  the  plaintiff,  who  at  the  time  of  his  injury  was  ten 
years  old,  was  traveling  on  the  railroad  in  company  with,  and  in 
the  immediate  company  of,  his  father.  On  arriving  at  their 
destination,  both  repaired  to  the  platform  of  the  car  while  it  was 
yet  in  motion,  the  plaintiff  taking  his  station .  on  the  lowest  step 
of  the  platform,  and  his  father  on  the  next  step  above  and  behind 
him,  both  having  baggage  in  their  hands.  Both  stepped  off  while 
the  train  was  still  moving  quite  rapidly,  and  the  plaintiff,  on  strik- 
ing the  station  platform  was  thrown  by  his  momentum  under  the 
cars  and  severely  injured.  This  court  reversed  a  judgment  in 
favor  of  the  plaintiff,  not  for  any  error  of  law  committed  at  the 
trial,  but  solely  on  the  ground  that  it  was  against  the  evidence. 
In  the  opinion  the  conclusion  was  reached  that  the  evidence  failed 
to  charge  the  defendant  with  negligence,  and  also  that  it  showed 
that  the  plaintiff,  or  at  least  his  father,  was  guilty  of  negligence 
in  stepping  off  the  train  while  in  rapid  motion.  Clearly,  if  no 
negligence  on  the  part  of  the  defendant  was  shown,  there  was  no 
right  of  action,  and  whether  the  plaintiff  or  his  father  was  negli* 
gent  was  wholly  immaterial.  A  discussion  of  the  doctrine  of  im- 
puted negligence  was  unnecessary  to  a  decision  of  the  case.  The 
rule,  however,  was  stated  that  if  the  negligence  of  the  plaintiff's 
father  was  the  proximate  cause  of  the  plaintiff's  injury,  the  de- 
fendant could,  on  no  just  principle,  be  held  liable.  This  was  no 
doubt  a  recognition  of  the  rule  which  has  been  spoken  of  above  as 
the  English  rule  —  that  where  the  parent  is  present,  and  in  the 
immediate  control  of  the  child,  the  parent's  negligence  may  be 
imputed  to  the  child.  This  court,  however,  cannot  fairly  be  said 
to  be  committed  to  a  doctrine  upon  the  principle  of  stare  deoisis^ 
by  its  recognition  or  assertion  in  a  case  which  does  not  call  for  its 
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spplication,  and  the  dednon  of  wiiicb  reflts  wfaoD j  upon  other 
gronndflL 

Not  being  oonclnded,  therefore,  bj  any  of  oar  former  dedsioiiai 
we  are  dispoeed  to  adopt  the  role  which  aeema  to  na  to  be  most 
reasonable  and  moat  in  oonf ormitj  with  the  recognized  principlea 
of  the  common  law,  viz.,  that  where  a  child  of  tender  yean  is  in- 
jared  by  the  n^ligence  of  another,  the  n^ligenoe  of  his  parents 
or  others  standing  in  loco  parentis  cannot  be  imputed  to  him  so 
as  to  support  the  defense  of  contributory  negligence  to  his  suit 
for  damages.  So  far,  then,  as  this  branch  of  the  case  now  under 
consideration  is  concerned,  therefore,  the  instruction  giren  con* 
tained  no  error  as  to  which  the  defendant  has  any  just  ground  of 
complaint. 

But  it  is  farther  objected  that  said  instruction  is  erroneons  in 
holding,  as  a  matter  of  law,  that  the  plaintiff,  who  at  the  time  of 
his  injury  was  only  six  years  of  age,  could  not  be  charged  with 
personal  negligence  which  the  jury  could  consider  as  tending  to 
sustain  said  defense.  The  application  of  the  doctrine  of  contribu« 
tory  negligence  to  the  conduct  of  young  children  is  a  difficult  one, 
and  very  naturally  has  led  to  a  considerable  difference  of  opinion. 
The  two  opposing  views  most  commonly  met  with  are :  First, 
that  up  to  a  certain  age,  the  precise  limit  of  which  is  not,  and 
perhaps  cannot,  be  well  defined,  a  child  is  incapable  of  such  con* 
duct  as  will  constitute  contributory  negligence  and  that  thS  court 
may  so  declare  as  a  matter  of  law.  The  rule  thus  contended  for 
is  sometimes  said  to  be  analogous  to  the  rule  of  the  common  law 
which  exempts  children  under  seven  years  ol  age  from  criminal 
responsibility.  It  has  accordingly  been  held  that  children  of 
eighteen  months,  of  two  years,  of  two  years  and  ten  months,  of 
four  years,  under  five  years,  of  five  years,  of  six  years,  under 
seven  years,  and  even  seven  years  of  age,  are  incapable  of  such 
negligence.  Bish.  Non-Cont.  Law,  §  586,  and  authorities  cited. 
This  rule  seems  to  have  been  recognized  in  this  state  with  more 
or  less  distinctness  in  the  following  cases:  Bailroad  Go.  t.  Becker, 
84  111.  483 ;  Railroad  Co.  v.  Gregory,  68  111.  226  ;  City  of  Chicago 
V.  Hesing,  83  111.  204 ;  Gavin  v.  City  of  Chicago,  97  111.  66 ; 
Railway  Co.  v.  Grable,  88  111.  441 ;  Railway  Co.  v.  Ryan,  131 
111.  474 ;  23  K  E.  Rep'r,  385  ;  Railroad  Co.  v.  Welsh,  118  Dl. 
672;  9  K  E.  Rep'r,  197. 
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The  other  view  is  that  jouDg  children  are  boand  lo  use  snch 
care,  and  such  care  only,  as  is  usually  exercised  by  children  of  the 
same  age  and  degree  of  intelligence,  and  that  it  is  always,  there- 
fore, a  question  of  fact  to  be  determined  by  the  jury  whether,  in 
a  given  case,  the  child  is  in  the  exercise  of  proper  care,  his  ten- 
der years,  his  intelligence  or  the  want  of  it,  and  all  the  drcnm- 
stances  by  which  he  was  sarrounded  being  taken  into  account. 
Under  this  rule,  as  is  claimed,  it  can  never  be  laid  down  as  a 
matter  of  law  that  any  child,  however  young,  is  incapable  of  con- 
tributory  negligence,  it  being  always  a  question  of  fact  for  the 
jury.  The  following  cases  are  referred  to  as  giving  some  support 
to  this  rule:  Bail  road  Co.  v.  Becker,  76  111.  25 ;  Railroad  Co.  v. 
Murray,  62  111.  326 ;  Kerr  v.  Forgue,  54  111.  4S2 ;  Railway  Co. 
V.  Eininger,  114111.  79.  But  as  we  are  disposed  to  view  the 
present  case,  it  will  be  unnecessary  for  us  to  determine  which 
of  these  two  rules  shoald  be  adopted,  for,  even  admitting  that  the 
rule  last  mentioned  is  the  true  one,  we  are  of  the  opinion  that 
there  was  no  prejudicial  error  in  said  instruction.  While  we  are 
not  permitted  to  consider  the  evidence  for  the  purf>08e  of  deter- 
mining what  is  or  is  not  proTcd,  all  questions  of  that  character 
being  conclusively  settled  by  the  judgment  of  the  appellate  court, 
we  may  properly  consider  the  evidence,  and  all  inferences  which 
may  legitimately  be  drawn  from  it,  for  the  purpose  of  determin- 
ing the  propriety  of  the  rulings  of  the  court  in  giving  or  in  refus- 
ing instructions  to  the  jury.  If,  then,  it  can  be  seen  that  an  in- 
struction given,  though  embodying  an  incorrect  proposition  of 
law,  could  not,  in  view  of  the  evidence  and  of  all  inferences 
which  may  properly  be  drawn  from  it,  have  materially  prejudiced 
the  party  complaining  of  it,  the  judgment  will  not  on  that  account 
be  reversed.  We  are  of  the  opinion  that  the  evidence,  when 
considered  in  connection  with  the  fact  that  the  plaintiff  at  the 
time  he  was  injured  was  but  six  years  old,  does  not  warrant  the 
inference  that  he  was  guilty  of  contributory  negligence.  His  at- 
tention, just  before  he  was  injured,  was  attracted  to  the  train  of 
cable-cars  approaching  from  the  north  ;  and,  in  obedience  to  his 
mother^s  directions,  he  waited  until  it  had  passed  by,  and  he  then 
attempted  to  cross  the  track  in  the  rear  of  that  train.  He  failed 
to  notice  another  train  coming  from  the  opposite  direction  on  the 
other  track,  and  which  at  the  time  must,  have  been  on  the  other 
VOL.  IV.— 86 
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side  of  the  train  at  which  he  was  looking,  aud  in  all  probability 
hidden  from  his  view.  The  two  tracks  are  near  together,  and  the 
instant  the  plaintiff  passed  the  track  on  which  the  train  was  ran- 
ning  sonth,  he  was  struck  by  the  train  running  in  the  opposite 
direction  on  the  other  track  and  injured.  The  only  negligence 
charged  was  in  not  seeing,  and  thereby  av'oiding,  the  train  running 
north.  There  is  no  pretense  that  the  plaintiff  saw  that  train,  or 
that  it  was  in  any  way  brought  to  his  attention  before  it  struck 
him.  If  he  had  been  an  adult^  and  capable  of  the  observation, 
reason  and  reflection  of  a  man  of  mature  years,  it  wonld  probably 
have  been  his  duty  to  know  and  remember  that  a  train  might 
possibly  be  in  motion  on  the  other  track,  and  to  take  such  pre- 
cautions as  were  reasonably  necessary  to  assure  himself  that  such 
was  not  the  case  before  attempting  to  cross  it.  But  to  expect 
such  a  course  of  reasoning  and  reflection  of  a  child  but  six  years 
old  would  be  contrary  to  ordinary  human  experience.  Doubtless 
a  child  as  young  as  the  plaintiff  was  may  possess  to  a  considerable 
degree  what  may  be  termed  the  instinct  of  self-preservation,  and 
be,  in  consequence,  capable  of  exercising  very  considerable  care 
for  his  own  safety.  But  when  moved  by  that  instinct  he  acts 
only  in  view  of  what  he  sees,  or  what  is  actually  present  to  his 
senses. 

To  guard  against  an  unseen  danger,  or  one  who  has  not  come 
within  the  sphere  of  his  observation,  requires  an  exercise  of 
reason  and  reflection  of  which  so  young  a  child  is  seldom  capable, 
and  for  which  the  law,  administered  on  humane  principles,  will 
scarcely  hold  him  responsible.  The  only  theory,  in  view  of  the 
evidence,  npon  which  the  jury  could  have  found  the  plaintiff 
guilty  of  negligence  in  attempting  to  pass  in  the  rear  of  the  train 
going  south  was  that  it  was  his  duty  to  observe  that  there  was 
still  another  track  to  cross,  and  to  reflect  that  there  might  be 
another  train  approaching  on  that  track ;  and,  being  warned  of 
possible  danger  by  euch  course  of  reasoning,  to  have  then  looked 
to  see  whether  such  other  track  was  clear  before  attempting  to 
cross  it.  Such  course  of  conduct  may  well  have  befitted  an  adult, 
but  is  scarcely  to  be  expected  of  a  child  six  years  old.  We  are  of 
the  opinion  that  if,  upon  the  evidence,  the  jury  had  found  spe- 
cially that  the  plaintiff  was  guilty  of  contributory  negligence,  such 
finding  could  not  have  been  sustained.     Whether  the  instruction, 
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then,  yTBB  or  wm  not  correct  in  holding  that,  on  account  of  the 
plaintiffB  tender  age,  negligence  could  not  be  attributed  to  him, 
it  manif estlj  did  no  harm,  as  the  jury  could  not  have  found  other- 
wise than  they  did  on  that  question  if  the  instruction  had  not 
been  given,  or  if  the  contributory  negligence  of  the  plaintiff  had 
been  submitted  to  them  as  a  question  of  fact.  We  find  no  ma- 
terial error  in  the  record,  and  the  judgment  of  the  appellate  court 
will  be  affirmed.* 
Wilkin,  J.,  dissents. 

Aoddent  oams — Imputed  negUganoe — infimt  pUdntlflii. —  Ab  raopects  the 
oontribatorjT  negligence  of  a  parent  or  adult  penon  in  charge  of  a  child,  as 
affecting  the  right  of  the  child  to  recover  for  injuriea  receiTed,  see  Well  t. 
Dry  Dock,  etc.,  R.  Co.,  1  Am.  R.  R.  A  Corp.  Rep.  374  ;  Newman  v.  Phillips- 
burgh  Horse-Car  Co.,  2  Am.  R.  R.  k  Corp.  Rep.  786 ;  Gulf,  etc.,  R.  Co.  ▼. 
McWhirter,  S  Am.  R.  R.  &  Corp.  Rep.  158.  The  contributory  nogligenoe  of 
the  driver  of  a  vehicle  is  not  imputable  to  the  occupants  of  the  vehicle.  Michi- 
gan City  V.  Boeckling,  1  Am.  R.  R.  k  Corp.  Rep.  446 ;  Becke  v.  Missouri 
Pac  R.  Co.,  2  Am.  R.  R.  &  Corp.  Rep.  657. 
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(Supreme  Ooart  of  South  Dakota,  Jane  10, 1801.) 

I 

1.  Corporations.  Powbr  to  hoi«d  rual  estate.  The  rule  is  general 
that,  where  a  corporation  is  authorised  for  some  purposes,  or  to  a  limited  ex- 
tent, to  take  conveyance  of  and  hold  real  estate,  a  deed  of  lands  for  other  pur- 
poses,  or  beyond  the  limit  allowed,  is  not  absolutely  void,  but  passes  the  title 
as  between  the  parties,  subject  only  to  be  inquired  into  in  a  direct  proceeding 
by  the  state. 

2.  How  qxTEflrnoN  mat  be  raised.  A  corporation  organized  for  the  pur- 
pose, among  others  stated,  of  buying  and  selling  personal  property,  is  to  that 
extent  at  least  organized  for  a  legal  purpose,  and  may,  under  section  7,  article 
17,  of  the  constitution,  take  and  hold  such  real  estate  as  may  **  be  necessary  and 
proper  for  its  legitimate  business; "  and,  under  the  rule  first  above  announced, 
whether  such  corporation  has  taken  the  title  to  lands  described  for  a  purpose 
other  than  that  allowed  by  the  constitution  is  a  matter  between  the  govern- 
tnent  of  the  state  and  the  corporation. 

8.  Acquisition  of  real  estate  for  purposes  not  authorized.  Effect 
ON  title.  An  undisputed  allegation  in  the  complaint,  that  the  land  described 
was  purchased  by  such  corporation  for  the  **  sole  purpose  of  speculation  and 
profit,"  does  not  withdraw  the  case  from  the  dominion  of  the  rule.  It  is  a 
<luestioa  of  the  power  of  the  corporation  to  receive  title;  not  a  question  of  the 
conditions  under  which  such  power  may  be  exercised,  or  whether  in  any  case 
0uch  conditions  have  been  met. 

*  Reported  In  H  N.  B.  Rep'r,  880. 
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A  PPEAL  from  drcidt  oonrt,  Beadle  county, 

Kirke  W.  Wheeler  for  appelknt.  MehnOe  dk  Langley  for 
reBpondent. 

Ketj^am,  p.  J.  Phdntiffs  complaint  states  the  following  facts 
as  constituting  his  cause  of  action:  (1)  That  the  Middlesex 
Banking  Company  is  a  corporation  oi)^nized  under  the  laws  of 
the  state  of  Connecticut,  and  that  its  general  business  is  loaning 
money,  and  taking  as  security  therefor  mortgages  upon  real  estate 
in  South  Dakota  and  other  states  and  territories.  (2)  That  the 
Union  Investment  Company  is  a  corporation  organized  under  the 
laws  of  the  state  of  Minnesota,  and  that  its  general  business,  as 
set  forth  in  its  articles  of  incorporation,  is  to  buy,  hold,  improve, 
lease,  sell  and  deal  in  lands,  tenements  and  hereditaments,  and 
any  property,  real,  personal  or  mixed,  wherever  situated ;  to  sub- 
divide, plat  and  lay  out  lands  into  towns,  additions  and  building 
grounds ;  and  that  its  principal  place  of  business  is  the  city  of  St 
Paul,  Minn.  (3)  That  in.  May,  1887,  the  said  Middlesex  Bank- 
ing Company  loaned  to  one  James  a  sum  of  money,  and  took  as 
security  therefor  a  mortgage  upon  real  estate,  therein  particularly 
described,  in  Beadle  county,  then  territory  of  Dakota,  now  state 
of  South  Dakota.  That  upon  default  in  the  payment  of  said 
mortgage  the  said  company  caused  the  same  to  be  foreclosed,  and 
to  protect  its  interests  purchased  said  mortgaged  premises  at 'such 
foreclosure  sale,  and  through  said  foreclosure  proceedings  became 
the  owner  in  fee-simple  of  said  lands.  (4)  That  afterward,  in 
December,  1889,  the  said  Middlesex  Banking  Company,  by  deed 
in  all  respects  in  proper  form,  acknowledged  and  delivered,  at- 
tempted to  convey  said  lands  in  fee-simple  to  said  Union  Invest- 
ment Conapany,  which  deed  was  recorded  in  the  office  of  the 
register  of  deeds  of  said  Beadle  county  December  15,  1889 ;  and 
that  said  Union  Investment  Company  made  said  pretended  pur- 
chase of  said  lands  for  the  sole  purpose  of  speculation  and  profit. 
(6)  That  in  September,  1890,  the  said  Union  Investment  Com- 
pany  executed  in  due  form  its  deed  of  said  lands,  by  which  it 
undertook  to  convey  the  same  to  the  defendant  herein,  who  now 
unjustly  and  wrongfully  claims  to  hold  and  own  said  lands  under 
and  by  virtue  of  said  pretended  conveyance.    (6)  That  in  Sep- 
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tember,  1890,  the  Middlesex  Banking  Company,  by  deed  in  proper 
form,  duly  acknowledged  and  delivered,  conveyed  eaid  lands  to 
plaintiff,  not  having  made  any  other  conveyance  of  said  lands, 
except  as  aforesaid  to  the  said  Union  Investment  Company.  The 
relief  asked  was  that  the  conveyance  from  the  Middlesex  Banking 
Company  to  the  Union  Investment  Company,  and  the  convey- 
ance from  the  Union  Investment  Company  to  defendant,  be  de- 
clared void  and  of  no  effect,  and  that  the  title  to  said  lands  be 
quieted  in  plaintiff. 

To  snch  complaint  defendant  demurred  upon  the  grounds: 
(1)  That  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (2)  That  the  complaint  alleges  that  the  title  of 
defendant  is  derived  from  the  Union  Investment  Company,  a 
corporation,  and  that  under  the  laws  of  the  state  of  South  Dakota, 
to-wit,  section  7,  article  17,  of  the  constitution  of  the  state  of 
South  Dakota,  a  corporation  cannot  take,  hold  and  transfer  the 
title  of  lauds  for  prolit.  The  demurrer  was  sustained,  and  the 
action  dismissed,  and  from  such  order  and  judgment  plaintiff 
appeals. 

Said  section  7,  article  17  of  the  constitution,  is  as  follows :  '^  No 
corporation  shall  engage  in  any  business  other  than  that  expressly 
authorized  in  its  charter,  nor  shall  it  take  or  hold  any  real  estate 
except  such  as  may  be  necessary  and  proper  for  its  legitimate 
business." 

The  plaintiff  derived  his  title  directly,  and  the  defendant  his 
indirectly,  from  the  same  source  —  the  Middlesex  Banking  Com- 
pany. If  that  company  had  power  to  convey  to  plaintiff  the  title 
which  he  asserts  and  seeks  to  maintain  as  the  foundation  of  this 
action,  it  had  the  power  to  convey  to  the  Union  Trust  Company, 
unless  the  latter  company  was  incapacitated  to  take  the  title,  and 
for  that  reason  the  attempt  to  convey  failed  for  want  of  a  com- 
petent grantee.  If  the  Union  Investment  Company  was  qualified 
to  take  the  title,  or  did  in  fact  take  it,  that  would  settle  plaintiff's 
claim  to  title,  for  the  iu vestment  company's  deed  was  prior  to 
delivery  and  recording  to  that  of  plaintiff.  It  is  plain  that,  if  the 
deed  of  the  Middlesex  Banking  Company  to  the  Union  Invest- 
ment Company  was  sufficient  to  divest  the  former  of  his  title,  its 
subsequent  deed  to  plaintiff  was  inoperative  and  futile,  for  it  then 
had  no  title  to  convey.     The  principal  question  discussed  in  the 


6^5  Gilbert  y.  Hole. 

briefs  of  counsel  is  the  power  and  capacity  of  a  corporation  to 
take,  hold  and  convey  real  estate  for  profit  under  the  provisions 
of  the  constitution  above  quoted.  There  is,  however,  a  question 
in  this  case  preliminary  to  the  one  discussed  by  counsel,  and  that 
is  whether,  conceding  that  the  constitutional  provision  quoted  is 
intended  to  and  does  prohibit  the  Union  Investment  Company 
from  buying  and  selling  real  estate  "for  the  sole  purpose  of  spec- 
ulation and  profit,"  can  such  prohibition  be  enforced,  and  a  con- 
veyance to  such  corporation  be  held  absolutely  void,  in  a  collateral 
action  between  third  parties?  We  think  it  has  been  pretty 
generally  held  that  where  a  corporation  is  authorized  for  some 
purposes  or  to  a  limited  extent  to  take  conveyance  of  and  hold 
real  estate,  a  deed  of  lands  for  other  purposes,  or  beyond  the  limit 
allowed,  i^  not  absolutely  void,  but  passes  the  title  as  between  the 
parties,  subject  only  to  be  inquired  into  in  a  direct  proceeding  by 
the  state. 

In  Dillon  on  Municipal  Corporations  (4:th  ed.),  section  574,  the 
rule  is  stated  thus:  ^'Whether  a  municipal  corporation,  with 
power  to  purchase  and  hold  real  estate  for  certain  purposes,  has 
acquired  and  is  holding  such  property  for  other  purposes,  is  a 
question  which  can  only  be  determined  in  a  proceeding  instituted 
at  the  instance  of  the  state.  >  If  there  is  capacity  to  purchase,  the 
deed  'to  the  corporation  divests  the  estate  of  the  grantor,  and  there 
is  a  complete  sale  ;  and  whether  the  corporation  in  purchasing  ex- 
ceeds its  powers  is  a  question  between  it  and  the  state,  and  does 
not  concern  the  vendor  or  others."  See,  also,  to  the  same  effect, 
Cowell  V.  Springs  Co.,  100  U.  S.  60 ;  Bank  v.  Matthews,  98  C 
S.  628 ;  Mining  Co.  v.  Clerkin,  14  Cal.  652 ;  Hayward  v.  David- 
son, 41  Tnd.  214;  Barnes  v.  Suddard,  117  111.  237 ;  7  N.  E.  Rep'r, 
477 ;  Goundie  v.  Northampton,  etc.,  Co.,  7  Penn.  St.  233  ;  De 
Camp  V.  Dobbins,  29  N.- J.  Eq.  86.  In  Cowell  v.  Springs  Co.^ 
supra,  Mr.  Justice  Field,  speaking  for  the  court  said  :  "  It  would 
create  great  inconveniences  and  embarrassments  if  in  actions  by 
corporations  to  recover  possession  of  their  real  property,  an  inves- 
tigation was  permitted  into  the  necessity  for  such  property  for  the 
purposes  of  the  incorporation,  and  the  title  made  to  rest  upon  the 
proof  of  that  necessity."  This  was  said  in  an  action  where  the 
corporation  itself  was  a  party ;  but  the  reasoning  must  apply  with 
greater  force  in  a  case  like  this,  where  the  corporation  whose  right 
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to  take  and  convey  is  the  proposed  subject  of  inquiry  is  not  be- 
fore the  court.  A  different  question  however,  is  recognized  when 
the  inqairy  is  as  to  the  effect  of  a  conveyance  to  a  corporation 
whose  charter,  or  the  law  under  which  it  is  organized,  forbids  it  to 
take  or  hold  real  estate  for  any  purpose.  In  such  a  case  there  would 
seem  to  be  wanting  the  capacity  to  take  title,  but  even  then  the  au- 
thorities differ  as  to  whether  a  deed  to  such  corporation  is  void,  or 
only  voidable  at  the  instance  of  the  state.  In  Angell  and  Ames  on 
Corporations,  section  152,  it  is  said :  ^^  There  can  be  no  donbt  that 
if  a  corporation  be  forbidden  by  its  charter  to  purchase  or  take  lands, 
a  deed  made  to  it  would  be  void,  as  its  capacity  may  be  determined 
from  the  instrument  which  gives  it  existence;"  but  in  Hickory 
Farm  Oil  Co.  v.  Buffalo,  etc.,  E.  Co.,  32  Fed.  RepV,  22,  the  plaintiff 
was  a  New  York  corporation,  having  taken  deed  to  real  estate  in 
Pennsylvania.  The  statute  of  the  latter  state  forbids  a  foreign 
corporation  to  ^^  acquire  and  hold  "  real  estate.  In  ejectment  by 
plaintiff  the  court  held  that  the  deed  to  plaintiff  was  not  void, 
but  that  it  conveyed  the  title  of  the  grantor,  and  that  the  com- 
monwealth alone  could  object  to  the  legal  capacity  of  the  plain- 
tiff to  hold  the  real  estate.  For  the  purposes  of  this  case,  however, 
it  is  not  necessary  to  pursue  the  discussion  upon  this  point. 

The  cases  in  which  the  deed  to  a  corporation  has  been  held  void 
and  inoperative  are  those  in  which  such  corporation,  either  by  its 
charter  or  by  the  law,  is  forbidden  to  acquire  real  estate  at  all  — 
cases  in  which  it  has  been  held  there  was  an  utter  want  of  capacity 
in  the  corporation  to  receive  title;  but  in  the  case  before  us  the 
Union  Investment  Company  was  incorporated  for  the  purpose 
among  others,  of  buying  and  selling  personal  property.  To  that 
extent  it  was  organized  for  a  legal  purpose,  even  conceding  that 
its  but^iness  of  dealing  in  real  estate  for  profit  was  illegal.  It  was 
a  corporate  body,  some  of  whose  purposes  at  least  were  legal  and 
legitimate ;  and  as  such  it  had  the  power  to  take  and  hold  such 
real  estate  as  might  '^  be  necessary  and  proper  for  its  legitimate 
business."  In  this  respect  the  case  is  like  Cowell  v.  Springs  Co., 
supra,  and  would  come  very  clearly  under  control  of  the  same 
rule  as  applied  in  that  case,  to-wit,  that  whether  the  corporation 
has  taken  the  title  of  the  lands  described  for  a  purpose  other  than 
that  allowed  by  the  constitution  ^'  is  a  matter  between  the  govern- 
ment of  the  state  and  the  corporation."     True,  it  is  alleged  in  the 
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complaint,  and  mast  be  taken  as  admitted,  that  this  land  was  par- 
chased  by  the  Union  Investment  Company  for  the  sole  purpose 
of  speculation  and  profit,  but  that,  we  think,  does  not  withdraw 
the  case  from  the  dominion  of  the  rule  first  noticed.  The  rule  is 
general  that,  when  the  corporation  has  capacity  to  take  title  under 
certain  conditions,  it  cannot  be  the  subject  of  inquiry  between 
third  parties  whether  in  any  case  the  requisite  conditions  were 
met,  or  the  title  made  to  depend  upon  proof  as  to  whether  in 
such  case  the  corporation  was  acting  within  its  power  in  taking  or 
attempting  to  take  such  title.  It  is  a  question  of  the  power  of 
the  corporation  to  receive  the  title,  not  a  question  of  the  condi- 
tions under  which  such  power  may  be  exercised.  If  the  power 
exists,  the  state  only  can  question  the  manner  of  its  exercise. 
Such  is  very  clearly  the  teaching  of  the  cases  cited  supra.  If 
these  views  are  correct,  it  necessarily  follows  that  as  between  the 
parties  the  deed  from  the  Middlesex  Banking  Company  to  the 
Union  Investment  Company  conveyed  the  title  to  the  land  in 
question,  so  that  nothing  remained  in  the  former  company  for  its 
subsequent  deed  to  plaintiff  to  operate  upon,  leaving  the  further 
conclusion  inevitable  that  in  his  complaint  the  plaintiff  does  not 
state  facts  which  constitute  a  cause  of  action  in  his  favor,  and  that 
the  demurrer  was  properly  sustained.  The  order  and  judgment 
of  the  court  below  is  affirmed.  *  All  the  judges  concurring.* 

Oorporations  —  power  to  hold  real  estate. —  See  Commonwealth  ▼.  New 
York,  etc.,  R.  Co.,  1  Am.  R.  R  &  Corp.  Rep.  27,  and  note. 
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County. 

(Supreme  Court  of  Kansas,  April  U,  180L) 

1.  Eminent  domain.  Laying  out  highway  over  railboad  track. 
Compensation.  Where  a  pabUc  liighway  is  located  and  established  across  a 
railroad  company's  right  of  way,  the  railroad  company  is  entitled  to  just  com- 
pensation for  all  its  necessary  expenditures  in  constracting  cattle-guards,  and 
such  other  things  as  are  required  by  the  statutes  to  be  constructed  by  the  rail- 
road company  by  reason  of  the  highway.     Johnston,  J.,  dissenting. 

^^ -  -,-  |-| —   II  1 "- ^■^ 

*  Reported  in  49  N.  W.  Kep*r,  1. 
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ERROB  from  district  court,  Jackson  ootrntj,  Robert  Qrozier^ 
judge. 

A.  Z*  WiUiamSy  Chcurles  Monroe  and  R.  W.  Blair  for  plain- 
tifi  in  error.    Rafter  dk  Robmson  for  defendant  in  error. 

YALEimNX,  J.  The  present  case,  as  made  in  the  district  court 
and  brought  to  this  court,  is  a  model  of  breritj,  containing  only 
two  pages  as  copied  by  a  type-writer,  and  yet  it  contains  all  that 
is  necessary  to  present  the  questions  sought  to  be  presented  by 
the  parties.  It  appears  that  the  Kansas  Central  Railroad  Ooid- 
pany,  which  is  the  plaintiff  in  error  and  was  the  plaintiff  below, 
is  a  railroad  corporation  of  this  state ;  that  a  public  county  road 
was  legally  laid  out  and  established  across  its  right  of  way ;  that 
at  the  time  this  was  done  the  railroad  was  operated  by  the  Union 
Pacific  Railway  Company,  another  duly-organized  railroad  oor- 
poration  of  this  state,  as  lessee ;  that  no  notice  was  ever  given  to 
the  plaintiff  with  respect  to  any  of  the  proceedings  for  the  ai- 
tablishment  or  creation  of  thfa  highway  jHior  to  its  creatioB, 
though  a  proper  notice  was  given  to  the  Union  Pacific  Railway 
Company  with  respect  thereto.  Within  twelve  months  after  the 
location  of  this  highway  the  plaintiff  filed  with  the  board  of 
county  commissioners  of  Jackson  county,  which  is  the  defoindaat 
in  error,  and  was  the  defendant  below,  its  application  for  dam- 
ages claimed  to  have  been  sustained  by  reason  of  the  location  and 
opening  of  the  aforesaid  road,  which  application  was  in  due  form, 
and  for  an  amount  exceeding  $150.  The  application  was  re- 
fused, and  the  plaintiff  in  due  time  appealed  to  the  district  court, 
where  the  case  was  tried  before  the  court  without  a  jury.  ^^  Upon 
the  trial  it  was  agreed  by  the  parties  that  it  would  cost  the  plain- 
tiff the  sum  of  $150  to  put  in,  at  said  crossing,  the  cattle-guards, 
fences,  crossing  planks,  crossing  signs  and  whistle-posts,  as  re- 
quired by  the  laws  of  Kansas  to  be  put  in  by  tiie  railroad  com- 
pany at  every  highway  crossing  of  a  railroad  in  the  state  of  Kan- 
sas ;  and  that,  if  the  plaintiff  was  entitled  to  recover  dami^s, 
judgment  should  be  for  $150.  It  was  admitted  by  the  parties  on 
the  trial  that  the  plaintiff  is  a  railway  corporation,  duly  created 
and  existing  under  the  laws  of  the  state  of  Kansas,  and  had  law- 
fully condemned  the  right  of  way  for  and  built  and  oompleted  its 

^railway  at  the  place  where  this  highway  crosses  its  track  prior  to 
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the  location  of  sach  highway ;  that  plaintiflPs  niilwaj  is  operated 
by  the  Union  Pacific  Railway  Company,  a  corporation  dniv  or. 
ganized,  which  is  the  lessee  of  tlie  Kansas  Central  Bailroad  Com- 
pany. It  was  also  proved  on  the  trial  that  no  notice  of  the  meet- 
ing of  the  viewers  to  lay  out  said  road  was  ever  served  upon  the 
plaintiff,  or  any  of  its  agents,  and  that  no  copy  of  such  notice  was 
on  file  in  the  office  of  the  clerk  of  Jackson  county. 

^'  All  the  facts  hereinbefore  stated  were  agreed  upon  by  the  par- 
ties at  the  trial."  Upon  these  facts  the  court  below  found  gen- 
erally in  favor  of  the  defendant,  and  against  the  plaintiff,  and 
rendered  jndgment  accordingly ;  and  the  plaintiff,  as  plaintiff  in 
error,  brought  the  case  to  this  court  for  review. 

We  think  the  court  below  erred  in  its  findings  and  judgment 
A  railroad  company's  right  of  way  is  property  ;  an  estate  in  land; 
the  dominant  estate  securing  to  the  railroad  company  the  exclu- 
sive right  to  the  occupancy,  use  and  control  of  the  property  as 
against  all  persons  except  the  owner  of  the  fee ;  and  the  para- 
mount riglit  to  such  occupancy,  use  and  control,  even  as  against 
him.  Railway  Co.  v.  Allen,  22  Kans.  285.  In  all  cases  where  a 
railroad  company  procures  its  right  of  way  under  the  authority 
of  the  state,  in  the  exercise  of  its  sovereign  power  of  eminent  do- 
main, by  what  are  usually  termed  "  condemnation  proceedings,'' 
the  railroad  company  pays  to  the  owner  of  the  land  the  full  value 
of  all  the  land  actually  taken,  and  full  and  complete  coinpeusation 
for  all  the  losses  or  damages  which  might  result  to  the  remainder  of 
the  owner's  land,  and  both  such  value  and  compensation  are  paid  by 
the  railroad  com  pany  irrespective  of  any  benefit,  or  supposed  benefit, 
which  might  result  to  the  owner  of  the  land  from  the  construction  or 
the  operation  of  the  railroad.  Railroad  Co.  v.  Ross,  40  Kans. 
698;  20  Pac.  Rep'r,  194;  Interstate  Cou.R  T.  Ry.  Co.  v.  Simp- 
son,  26  Pac.  Rep'r,  393.  And  the  railroad  company  in  pay- 
ing this  value  and  for  these  damages  always  pays  largely  more  in 
the  aggregate  than  the  land  actually  taken  is  worth  —  sometimes 
ten  or  twenty  times  more  than  it  is  worth.  And  while  the  railroad 
company  procures  its  right  of  way  through  the  intervention  of 
the  state  in  the  exercise  of  its  savereign  power  of  eminent  domain, 
and  procures  the  same  ostensibly  for  public  purposes  —  and  land 
can  never  be  taken  under  such  power  for  any  other  than  a  public 
purpose  —  yet  the  railroad  company  alone  pays  for  such  right  of 


Eaksas  Gent.  B.  Go.  v.  Board  of  Goukty  Gomhissiokers.    691 

way,  and  suinotiuies,  as  before  stated,  pays  an  amount  aggregating 
ten  or  twenty  times  more  than  the  land  actually  taken  is  worth. 
And,  although  the  property  is  taken  ostensibly  for  a  public  pur- 
pose, yet  all  the  authorities  agree  that  the  railroad  company,  by 
procuring  its  right  of  way  and  paying  for  it,  procures  an  actual, 
individual,  private  right  —  an  easement  —  and  an  estate  para- 
mount to  the  rights  or  interests  of  all  others  except  the  right  of 
the  state  to  again  subject  the  land  to  be  taken  under  the  power 
of  eminent  domain. 

The  railroad  company  in  such  a  case  is  the  dominant  owner, 
and  the  owner  of  the  fee  is  only  a  servient  owner.  It,  therefore, 
necessarily  follows  that  any  person  who  should  interfere  with  the 
railroad  company's  occupancy,  use  or  control  of  its  right  of  way, 
except  with  the  authority  of  the  railroad  company,  or  in  subservi- 
ency to  its  rights,  or  under  the  sovereign  power  of  eminent  do- 
main, would  be  a  trespasser  liable  to  the  railroad  company  for  all 
damages  that  might  rlesult  from  the  trespass.  And  it  would  also 
seem  to  follow  that  where  the  interference  is  under  the  sovereign 
power  of  eminent  domain,  and  the  railroad  company  sustains 
substantial  loss  from  such  interference,  the  railroad  company 
would  be  entitled  to  just  compensation  for  all  such  loss.  Cer- 
tainly, whenever  the  railroad  company's  right  to  the  exclusive 
occupancy,  use  and  control  of  its  right  of  way  is  interfered  with 
permanently  under  the  power  of  eminent  domain,  something  is 
taken  from  the  railroad  company.  Of  course,  it  is  not  the  fee  in  the 
land  that  is  taken,  for  the  railroad  company  does  not  own  the  fee, 
nor  is  the  fee  under  our  present  laws  ever  taken  from  any  one 
under  the  power  of  eminent  domain.  What  is  taken  in  such  a 
case  is  a  portion  of  the  railroad  company's  exclusive  right  of  the 
occupancy,  use  and  control  of  its  right  of  way,  a  part  of  its  ease- 
ment, and  making  it  a  tenant  in  common  with  some  other  person 
corporation  or  the  public.  This  js  certainly  a  taking  of  some- 
thing from  the  railroad  company  which  is  valuable.  It  is  a 
taking  of  a  portion  of  the  railroad  company's  estate  for  which  it 
has  paid  full  and  ample  compensation,  and  for  the  taking  of  which 
it  is  entitled  to  compensation.  Where  a  railroad  company  is  com- 
pelled by  condemnation  proceedings  to  surrender  the  use  of  a  por- 
tion of  its  right  of  way  in  part  to  another  railroad  company,  all 
the  authorities  agree  that  something  is  taken  from  the  railroad 
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cotnpanj^  and  that  jfoat  oompenaatioa  shonld  be  awarded  it.  And 
nearly  all  tlie  authorities  agree  that  where  the  railroad  company 
is  compelled  to  surrender  the  use  of  a  portion  of  its  right  of  vray 
in  part  to  the  public  for  a  public  highway,  something  is  again 
taken  from  it  for  which  it  is  also  entitled  to  fair  and  just  com- 
paisatioo.  It  is  true  that  where  a  highway  is  established  by 
proper  authority  across  a  railroad  company's  right  of  way  with- 
out at  all  interfering  with  the  company's  use  of  its  ri^t  of  waj, 
and  without  requiring  the  company  to  be  at  the  expense  of  con- 
atmcting  eroesings  or  cattie^guards,  or  erecting  fences  or  signs  or 
whistle-posts,  or  being  at  any  other  expense  or  suffering  any  sub- 
stantial loss,  no  compensation  can  be  allowed ;  but,  where  any  real 
or  substantial  loss  is  saffered  (m*  damage  sustained,  the  railroad 
company  may  have  adequate  compensation. 

In  Mills  on  Eminent  Domain,  section  33,  the  following  language 
is  used :  ^^  §  33.  The  laying  of  a  highway  across  a  railroad 
track  is  considered  an  additional  bm'den  in  those  states  where  the 
law  imposes  upon  the  railroad  eompany  the  additional  expense 
of  erecting  and  maintaining  signs  at  the  crossings,  or  erecting  and 
maintaining  cattle-guards,  and  of  flooring  the  crossings  and  keep- 
ing the  planks  in  repair.  These  expenses,  being  directly  imposed, 
must  be  paid  fc»*.  In  New  York  and  Pennsylvania  the  laying  of 
highways  across  the  tracks  of  railroads  may  be  done  without  com- 
pensation, and  the  railroad  company  may  be  compelled  to  make 
the  necessary  excavations,  embankments  and  bridges  to  safely  ac- 
commodate the  highway.  This  authority  would  not  include  the 
opening  of  roads  through  grounds  used  for  necessary  buildings, 
yards,  etc.,  although  it  was  saggested  in  Pennsylvania  that  a 
fitreet  might  be  opened  through  depot  grounds,  and  that  the  wis- 
dom of  SQch  action  coald  not  be  questioned  by  courts."  In  Lewis 
on  Eminent  Domain,  section  491,  the  following  language  is  used : 
^'In  Kew  York  a  statute  has  been  held  vaKd  which  authorizes 
the  laying  out  of  highways  over  the  tracks  of  a  railroad  without 
compensation  and  although  it  compelled  the  railroad  company  to 
make  the  necessary  excavations  or  embankments  to  take  the  high- 
way across.  This  is  put  upon  the  reserved  power  to  repeal,  alter 
or  amend  the  incorporation  acts.  The  act  in  question  only  pro- 
vided for  crossing  the  '  track '  of  any  railroad,  and  it  was  not  held 
to  apply  to  grounds  taken  for  a  station-house,  etc.,  or  to  tra^s 
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need  simply  for  storing  can.    SabaUmliftlly  the  stone  mlmg  Las 
been  made  in  llaiiiei  tliongh  the  right  to  repeal,  alter  or  aanead 
the  charter  was  act  reserved.     In  other  states  it  is  held  that,  ia 
such  cases,  the  railroad  company  is  ^entitled  to  oompemsation  for 
taking  its  land  for  a  highway  subject  to  its  right  to  use  the  same 
for  railroad  porposes,  and  to  such  a  sum  as  will  enable  it  to  make 
and  maintain  the  crossing,  with  suitable  signs,  cattle^uards,  plank- 
ing, etc.     Nothing  can  be  allowed  on  account  of  the  possibility  of 
the  company  being  oottipelled  to  pay  damages  for  accidents  at  the 
crossing,  and  evidence  of  what  the  company  has  paid  for  acddents 
at  other  crossings  is  incompetent.     Nor  can  any  thing  be  allowed 
for  the  expense  of  ringing  a  bell  at  the  crossing,  nor  in  view  of 
the  contingency  of  its  having  to  boild  a  bridge."     In  Redfield  on 
Bailroads  (6th  ed.),  ^40,  No.  18,  the  following  language  is  used : 
^^  A  railway  corporation  is  entitled  to  damages  for  land  taken  by 
laying  a  public  highway  across  its  line,  and  for  the  expense  of 
maintaining  signs  and  cattle-guards  at  the  crossing,  and  of  floor- 
ing the  same  and  keejMng  it  in  repair;  but  not  for  any  incroased 
liability  to  accidents,  for  increased  expense  of  ringing  the  bell,  or 
its  liability  to  be  ordered  by  the  county  commissioners  to  build  a 
bridge  for  the  hi^way  over  the  track.     And  in  assessing  dam- 
ages, in  euch  a  case,  no  snpposed  benefits  from  an  increase  of 
travel  on  the  railway  can  be  set  oS  against  the  company."     In 
Pierce  on  Railroads,  193,  the  following  language  is  used :  ^^  The 
laying  out  of  a  highway  across  Und   of  a  railroad  company 
which  is  used  for  a  station,  or  for  other  purposes  than  a  right  of 
way,  is  a  taking  of  its  property  entitling  it  to  compensation.     So, 
also,  it  is  entitled  to  compensation  where  the  highway  appropriates 
lengthwise  a  part  of  its  right  of  way.    The  laying  oat  of  a  high- 
way across  the  company's  track,  withont  further  interference  with 
it,  is,  however,  not  a  taking  of  its  property.     The  state,  in  aa- 
thorizing  the  crossing,  simply  regulates  and  adjusts  private  rights 
with  reference  to  public  interests  and  exercises  its  reserved  police 
power.     The  crossii^  should  be  laid  in  a  manner  to  cause  as  little 
injary  as  possiUe  to  ihe  previous  use,  and  the  railroad  company 
is  entitled  to  compensation  where  the  crossing  is  so  constructed  as 
to  result  in  aerious  inconvenience." 

In  6  American  and  English  Encydopsodia  of  Law,  &&4,  555, 
the  following  language  is  osed :  ^  When  a  highway  ia  laid  out 
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bj  the  proper  aotboritj  aaoM  a  nibtMid  compuijr^s  right  of  war, 
this  is  not  such  a  taking  of  property  ss  entitks  tibe  eompanj 
to  damages ;  bnt  where  the  oompanj  is  reqoired  to  erect  ogn- 
posti?  and  maintain  the  cromng,  there  is  in  sach  case  a  taking  for 
which  compensation  most  be  made.  Where  a  railroad  oompanj 
oonstmets  its  trar:k  across  a  tampikeiy  compensation  mnst  be  made 
to  the  tnmpike  company.  The  owner  of  property  which  abnts 
npon  a  highway  cannot  reooFer  damages  for  the  mere  crossing  of 
the  highway  by  the  tracks  of  the  raibroad ;  bnt,  if  his  property  is 
injnred  by  change  of  grade  made  for  the  purpose  of  laying  said 
track,  he  can  recover.  Where  one  railroad  company  is  anthorized 
to  rnn  its  tracks  over  the  land  of  another,  tiiis  is  a  taking  for 
which  compensation  mnst  be  made."  Also,  as  in  favor  of  the 
doctrine  that  railroad  companies  may  reeov^  compensation  in  snch 
cases,  gee  the  following  cases :  Raibx)ad  Ck).  v.  Plymouth  Co.,  14 
Gray,  155 ;  Crossley  v.  O'Brien,  24  Ind.  325  ;.  Railroad  Co.  v. 
City  of  Detroit,  49  Mich.  47;  12  N.  W.  RepV,  904;  Grand 
Rapids  V.  Grand  Rapids  &  I.  R.  Co.,  58  Mich.  B41 ;  26  N.  W. 
RepV,  159;  Railway  Co.  v.  Hongh,  61  Mich.  507;  28  K  W. 
Rep'r,  532 ;  Railroad  Co.  v.  Deering,  78  Me.  61 ;  2  Atl.  Rep'r, 
670 ;  Kansas  City  v.  Kansas  City  Belt  R.  Co.  (decided  by  the 
supreme  court  of  Missouri,  December  1,  1890),  14  S.  W.  Rep'r, 
808.  The  following  cases  possibly  hold  a  different  view :  Railway 
Co.  V.  Sbarpe,  38  Ohio  St.  150 ;  Railroad  Co.  v.  President,  5 
Lans.  461.  In  the  case  of  Railway  Co.  v.  Hough,  supra,  it  was 
decided  as  follows :  *^  Where  a  highway  is  laid  ont  across  a  rail- 
road, the  railroad  company  is  entitled  to  include  in  its  damages  to 
be  paid  by  the  township  the  expense  of  cattle-gnards,  fencing  and 
other  ontlays  to  complete  the  approaches,  besides  the  cost  of  main- 
taining them  ;  and  a  statnte  which  imposes  this  expense  npon  the 
railroad  company  is  in  conflict  with  the  constitutional  provision 
forbidding  the  taking  of  private  property  without  jast  compensa- 
tion." 

The  principal  objections  urged  against  the  right  of  the  railroad 
company  to  receive  compensation  for  its  losses,  in  cases  where  a 
public  highway  is  laid  out  across  its  track,  are  the  following : 
First,  It  is  claimed  that  the  railroad  company  obtains  its  right  of 
way  through  the  intervention  of  the  state,  and  by  the  exercise  of 
th(?  state's  sovereign  power  of  eminent  domain,  and,  therefore,  it 
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mast  be  presumed  that  the  state  reserves  to  itself  the  right,  or,  in 
other  words,  creates  the  rights,  to  take  a  portion  of  such  right  of 
way  at  any  time  afterward  for  any  other  public  purpose,  without 
any  compensation  to  the  railroad  company.  Second.  It  is  also 
claimed  that  no  substantial  damages  are  suffered  by  the  railroad 
company  except  by  its  expenditures  in  the  construction  of  cattle- 
guards,  fences,  signs,  etc.;  and  that  the  duty  of  constructing  these 
things  is  imposed  upon  the  railroad  company  under  the  police 
power  of  the  state,  and,  therefore,  that  the  railroad  company  can- 
not receive  any  compensation  for  their  construction. 

It  is  true  the  railroad  company  obtains  its  right  of  way  under 
the  authority  of  the  state,  and  by  virtue  of  the  exercise  of  the 
sovereign  power  of  eminent  domain ;  but  the  railroad  company 
pays  for  all  the  property  which  it  procures,  and  the  state  pays 
nothing.  Indeed,  as  a  general  rule,  the  railroad  company  pays 
vastly  more  than  all  the  property  which  it  actually  receives  is 
worth,  pay  not  only  the  actual  value  of  the  land  taken,  but  also 
all  the  damages  supposed  to  result  to  that  not  taken  ;  and  all  this 
without  deducting  any  thing  for  benefits  received  ;  and  no  one 
else  pays  any  thing.  Of  course,  the  state  continues  to  hold  the 
power  to  take  the  property  again  for  some  other  public  purpose, 
as  for  a  right  of  way  for  another  railroad  company  or  for  a  public 
highway  ;  for  this  power,  that  is,  the  power  of  eminent  domain, 
is  inherent  in  the  state,  inalienable,  permanently  existing,  inex- 
haustible, and  extends  to  all  property,  and  the  state  could  not  de- 
prive itself  of  such  power  by  any  thing  it  might  do.  But  there 
is  nothing  in  law  or  in  reason  that  would  even  intimate  that  the 
state  would  desire  to  retake  the  property  for  another  public  pur- 
pose without  fair  compensation  to  the  railroad  company,  even  if 
it  could  do  so.  When  the  state  takes  a  portion  of  a  railroad  com- 
pany's right  of  way  for  the  right  of  way  for  another  railroad  com- 
pany or  for  a  highway,  it  takes  it  just  as  it  takes  any  other  pri- 
vate property,  and  the  railroad  company  which  suffers  the  loss 
should  receive  just  compensation. 

Whether  the  duty  imposed  upon  the  railroad  company  of  con- 
structing cattle-guards,  fences,  signs,  etc,  can  be  or  is  imposed 
upon  it  under  the  police  power  of  the  state,  makes  no  difference 
in  this  case.  If  the  highway  should  not  be  established  across  the 
railroad  company's  right  of  way,  then  it  would  not  be  necessary- 
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for  any  of  these  things  to  mtt;  bat,  if  a  highway  is  so  eetab- 
fifihed,  then  the  duty  under  the  statotes  inunediateiy  aprrngs  into 
exiatence,  reqairing  the  railroad  to  ao  conatmec  these  things.  Tlie 
establiBfameat  of  the  faighwmj  is^  therefore,  the  cause  of  all  these 
additional  burdens  being  itnpoeed  ojxhi  the  ndht)ad  company. 
And  must  the  railroad  conapany  bear  these  burdens  and  softer 
these  losses  without  compensation  I  Why  should  it  be  treated 
di£Eerently  from  otheia  who  have  iuterests  in  real  estate  ?  All 
others  having  interests  in  real  estate  are  entitled  to  compensation 
for  losses  resulting  from  the  location  of  a  public  highway  inter- 
lering  with  their  free  and  rightful  use  of  anch  interests.  Oom- 
missioners  ▼.  Lahore,  S7  Kaus.  160,  484,6tseq.  And  why  should 
not  a  railroad  company  be  entitled  to  oompensatiou  for  losBes  in 
like  cases  t 

With  reference  to  all  the  public  highways  existii^  at  the  time 
when  the  right  of  way  for  any  railroad  is  procared,  and  which 
might  affect  the  location  of  the  railroad,  the  raDroad  company  has 
notice,  and,  therefore,  has  notice  with  reference  to  what  cattle- 
guards,  eAc,  it  must  constmct  when  it  constructs  its  railroad ; 
and  it  oonstnicts  its  railroad  with  the  understanding  that  it  miist 
make  all  the  necessary  expenditures  for' the  construction  of  such 
cattle-guards,  etc  But  with  respect  to  highways  not  already 
eatabUshed  when  the  right  of  way  is  procared,  tliere  can  be  no  such 
understanding.  We  think  a  raUroad  company  may  recover,  in  a  case 
like  the  present,  for  all  expenditures  it  is  required  to  make  under 
the  statutes  by  reason  of  die  location  of  a  highway  across  its  right 
of  way.  With  regard  to  notice,  the  notice  to  the  tTnion  Pacific 
Railway  Company  was  no  notice  to  tiie  plaintiff.  The  judgment 
of  the  court  below  will  be  reversed,  and  cause  remanded  for 
further  proceedings.* 

Horton,  C.  J.,  concurs.     Johnston,  J.,  dissents. 

Ijaytttg  oOt  highway  over  raQrcmd  track  —  compasmtlon.  TfaiB  qmeotlon 
Ifl  oonaidered  in  note  to  the  following  caae.  See  also  Am.  EUpid  Tel.  Co.  t, 
Haas,  aote,  p.  108,  and  nota.  The  ease  reported  was  approved  and  followed  in 
Board  of  Comra.  of  Greenwood  Co.  ▼,  Kanaaa  City,  etc,  R.  Co.  (Kane.),  26 
Pac  Bep>,  397. 

Wm — l^^^-..i  I  -I  ■----  ■ -■ .- ■ , 

•  Reported  lo  86  Pac.  Rep'r,  894;  45  Kaos.  710. 
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(teprama  Oottrt^  fiilDois,  imaauf  IB,  IflM.) 

1.  BiHBWT  DOVAIK.      EXTBKBINQ  STBXBt  ACR06B   HAILBOAD  SIGHT  OV 

WILT.  CMimBATiov.  A atatttte of min^ispTOTldeBM follows:  "Heieafter 
ai  all  of  tbo  xaUroad  ctottUigi  of  highwajt  and  atreels  in  this  state  the  soreial 
railroad  corporations  in  this  state  shall  coastract  and  maintain  said  crossings, 
and  the  approaches  thereto,  witliin  their  respective  rights  of  way,  so  that  at 
all  times  they  shall  be  safe  as  to  persons  and  property."  2  Starr  &  C.  Stat. 
1037.  In  a  proceeding  to  lay  ont  a  street  across  the  right  of  way  of  the  ap- 
pellant company,  it  was  held,  (1)  that  the  statute  applied  ss  well  to  crossings 
established  after  the  passsge  of  the  act  as  to  crossings  existing  before ;  (2)  that 
the  statute  wss  a  valid  exercise  of  police  power,  and  binding  upon  appellant; 
(8)  that  the  appellant  wss  not  entitled  to  any  compensation  on  accoant  of  the 
expense  of  constructing  and  maintaining  the  crossing. 

2.  Damages  to  busihbss.  In  sudi  a  proceeding  nothing  can  be  allowed  for 
damage  to  the  basiness  ol  the  company,  or  increased  trouble  or  expense  in 
operating  its  trains  caused  by  delay  at  the  crossing,  danger  of  accidents  and 
the  like,  as  the  company  takes  its  franchise  subject  to  the  right  of  the  state 
to  establish  intersecting  highways  as  tho  public  good  may  require. 

&  NotcnriOi  damages.  There  being  no  eridenfie  of  actoal  damage,  upon 
which  a  calculation  could  be  predisated,  it  wss  proper  to  render  judgment  for 
the  nominal  sum  of  $1. 

APPEAL  from  the  circuit  court  of  Oook  connty,  Frauds  Adams, 
judge. 

W.  C.  Ooudy  for  appellants.  John  S.  MiUery  corporation  coun- 
sel,  for  appellee. 

Magbudxb,  C.  J.  This  is  au  appeal  from  the  judgm^t  of  the 
circuit  court  of  Cook  county,  fixing  the  compensation  for  property 
tiJcen  and  damaged  by  the  city  of  Chicago  for  the  extension  of 
West  Taylor  street  across  the  right  of  way  of  the  Chicago  and 
North- Western  JEUilway  Company  and  the  Chicago,  St.  Louis  and 
Pittsburgh  Bailroad  Company  in  tliat  city.  The  circuit  court 
found  that  the  jost  compensation  to  be  paid  to  the  city  for  the 
extension  of  the  street  across  the  tracks  and  right  of  way  of  the 
raikoad  companies  was  $1,  and  awarded  that  amount  in  its  judg- 
ment The  street  is  sixty-six  feet  wide,  and  the  right  of  way  of 
the  two  companies  is  one  hundred  feet  wide. 

Both  companies  were  made  defendants  to  the  original  petition 
for  condemnation  filed  by  the  city,  and  entered  their  appearance. 
They  filed  a  joint  cross-petition  alleging  that,  in  addition  to  the 
VOL,  rv.— 88 
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land  to  be  taken  for  the  opening  of  the  street,  they  were  the 
owners  of  land  on  each  side  thereof  U83d  by  them  as  a  right  of 
way  for  their  tracks,  and  which  would  be  damaged  by  the  taking 
of  the  strip  described  in  the  petition  for  a  street.  The  petition 
prays  that  the  damage  to  their  business,  and  to  their  lands  not 
proposed  to  be  taken,  and  all  damages  caused  by  the  opening  of 
the  street,  and  taking  of  the  land  therefor,  be  assessed. 

The  cause  was  tried  by  agreement  before  the  court  without  a 
jury.  The  appeal  is  taken  by  the  Chicago  and  North-Western 
Railway  Company  alone.  The  elements  of  damage  set  up  in  the 
cross-petition  are,  that  the  taking  of  the  land  and  the  opening  of 
the  street  will  interrupt  the  business  of  the  cross-petitioners,  and 
necessitate  the  construction  by  them  of  approaches  to  the  crossings, 
the  planking  of  their  tracks,  the  draining  of  the  side-crossings  and 
the  adjoining  land  owned  by  them,  the  erection  of  gates  at  said 
crossings,  and  the  keeping  of  a  flagman  there. 

It  was  admitted  that  the  fee  of  the  land  described  in  the  petition 
was  in  the  railroad  companies ;  that  the  Gralenaand  Chicago  Union 
Railroad  Company  was  incorporated  in  1836 ;  that  in  1864  that 
road  was  consolidated  with  the  Chicago  and  North- Western  Rail- 
way Company,  under  the  latter  name,  and  that  '^  the  road  at  the 
proposed  crossing  had  been  constructed  by  the  Galena  and  Chicago 
Union  Railroad  Company." 

The  city  proved  that  so  much  of  the  railroad  right  of  way,  be- 
ing a  strip  one  hundred  feet  long,  and  sixty-six  feet  wide,  as  it 
was  proposed  to  use  for  a  street,  had  no  market  value  for  the  use 
of  a  street  subject  to  the  rights  of  the  railroad  companies,  and 
was  not  worth  more  than  $1. 

The  companies  proved  that  the  effect  of  opening  the  street 
would  be  to  compel  them  to  incur  the  following  items  of  expense: 
for  grading,  $50 ;  planking,  $460 ;  gate,  $375 ;  power-house,  $190; 
total,  $1075;  and  in  order  to  maintain  the  crossing,  the  following 
items  of  expense :  salary  ot  gate-tender,  night  and  day,  $960  per 
annum ;  repairs  per  annum  to  planking,  $76.66 ;  repairs  per  an- 
num to  gate^  $25  ;  making  a  total  expense  each  year  of  $1,061.66. 
The  proof  of  the  defendants  also  showed  that  there  were  four  or 
five  tracks  laid  upon  the  right  of  way  at  the  point  where  the  street 
was  to  cross  such  right  of  way,  and  that  about  fifty  trains  passed 
that  point  daily. 
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The  city  did  not  propose  to  condemn  the  ]and  of  the  railroad 
companies,  nor  to  prevent  the  use  of  the  tracks  and  right  of  way 
by  snch  companies.  It  merely  proposed. to  extend  a  street  across 
snch  tracks  and  right  of  way.  The  value  of  the  land  where  the 
street  was  to  cross  could  not,  therefore,  be  the  measure  of  just 
compensation  for  property  taken  in  the  condemnation  proceeding ; 
nor  could  the  value  of  the  use  of  the  property  for  railroad  pur 
poses  be  the  measure  of  such  compensation.  So  far  as  the  taking 
of  the  strip  was  concerned,  the  measure  of  the  compensation  would 
be  the  amount  of  decrease  in  the  value  of  the  use  for  railroad 
purposes,  which  should  be  caused  by  the  use  for  the  purposes  of 
a  street,  such  use  for  the  purposes  of  a  street  being  subject  to  the 
use  of  the  companies  for  railroad  purposes.  We  cannot  discover 
that  there  was  any  testimony  to  justify  any  more  than  a  judgment 
for  nominal  damages  so  far  as  the  taking  of  property  is  concerned. 
Hence  the  case  turns  altogether  upon  the  alleged  damages  to  the 
property  not  taken,  as  set  up  in  the  cros&-petition. 

The  question  is,  whether,  in  a  case  where  a  city  institutes  a 
condemnation  proceeding  to  open  or  extend  a  street  across  a  rail- 
road already  constructed,  the  company  owning  such  railroad  is 
entitled  to  be  allowed,  as  a  part  of  its  just  compensation,  the 
amount  of  its  expenses  in  constructing  and  maintaining  the  street 
crossing. 

Section  8  of  "  An  act  in  relation  to  fencing  and  operating  rail- 
roads," approved  March  31,  1874,  in  force  July  1,  1874  (2  Starr. 
&  C.  Ann.  Stat.  1927),  is  as  follows :  "  Hereafter,  at  all  of  the  rail- 
road crossings  of  highways  and  streets  in  this  state  the  several 
railroad  corporations  in  this  state  shall  construct  and  maintain 
said  crossings  and  the  approaches  thereto,  with  their  respective 
rights  of  way,  so  that  at  all  times  they  shall  be  safe  as  to  persons 
and  property." 

It  does  not  appear  in  this  record  what  the  provisions  of  appel- 
lant's charter  are,  or  what  were  the  terms  of  the  ordinance  of  the 
city  of  Chicago  under  which  its  predecessor  laid  its  tracks  within 
the  limits  of  that  city.  It  does  not  appear  that  such  charter  did 
not  require  it  to  construct  and  maintain  the  crossings  of  all  high- 
ways and  streets  that  might  be  extended  across  its  right  of  way 
in  the  future,  or  that  such  ordinance  did  not  impose  said  require^ 
ment  as  to  streets  thereafter  to  be  opened  in  the  city.     It  does 
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appear,  however,  that  ite  charter  was  granted  and  Aat  its  road 
was  built,  at  the  point,  where  it  is  proposed  to  extend  West  Taij- 
lor  street  aeross  its  right  of  way,  before  the  act  of  1874  was  passed^ 
and  ako  before  the  act  of  1873  for  the  inoorporation  of  eitiee  and 
villages  was  passed.    1  Starr  A  O.  Stat.  465  and  478.     Bat  the 
power  of  the  citj  to  extend  the  street  across  the  right  of  ^pvaj  ia 
not  denied ;  and  the  cross-petition  admits  that  snch  extensioo, 
when  it  takes  place,  will  necessitate  die  eonstraetkm  and  mainte* 
nance  of  the  street  crossing  by  the  railroad  company.    The  com- 
pany does  not  refuse  to  construct  and  maintain  the  crossing,  nor 
deny  the  power  of  the  legislatnre  or  city  conndl  to  require  it  to 
do  so.     It  proposes  to  construct  and  maintain  the  crossing,  and  if 
it  does  so,  it  can  make  no  practical  difference  whether  it  doee  eo, 
because  the  law  so  requires,  or  for  some  other  reason.     Henoe  the 
case  of  I.  O.  R.  Oo.  v.  CSty  of  Bloomington,  76  111.  447,  hae  no 
application  to  the  present  controversy.     In  that  case,  the  city,  by 
ordinance  passed  in  pursoance  of  the  power  conferred  by  its  char> 
ter,  required  the  railroad  company  to  make  a  proper  and  safe 
crossing  by  grading  the  approadies  of  the  street  at  the  crossing  ; 
the  company  refused  to  do  so ;  thereupon  the  city  did  the  grad- 
ing and  made  the  crossing,  and  sued  the  company  for  the  amonut 
expended  for  such  purpose.      It  wals  held  that  the  company  waa 
not  liable,  but  it  was  expressly  stated  that  the  question  wltether 
the  right  of  way  was  so  far  public  property  that  it  need  not  be 
again  condemned  where  a  highway  or  street  crosses  it,  was  not 
presented  by  the  record,  and  that  the  question  was  not  presented 
whether  the  city,  having  made  the  improvement,  the  company 
might  be  required,  as  a  police  regulation,  to  keep  it  repaired. 

If,  under  the  authority  of  the  Bloomington  case,  appellant  is 
not  bound  to  make  the  crossing,  then  why  does  it  ask  to  be  al- 
lowed damages  in  this  proceeding  for  the  probable  expense  of 
making  it  ?  The  fact  that  it  asks  compensation  for  such  damages 
is  a  ooncessioQ  of  its  intention  to  make  and  maintain  tiie  crossings 
and  the  presumption  is  that  such  intention  will  be  carried  into  ef- 
fect because  of  the  requirements  of  the  law  upon  tiiat  subject 

The  only  question  is,  whether  the  appellant  is  bonnd  to  con- 
struct and  maintain  the  crossing  without  compensation,  or  whetiier 
it  should  have  been  avrarded  damages  for  the  expense  of  snch 
construction  and  maintenance  by  the  judgment  of  the  court  below* 


mr-       SS^J^ 


Ohioaqo  &  N.  W.  B.  Go.  y.  Citt  of  Chicago.       TQ} 

The  goTerament  owca  to  its  citkeus  the  duty  of  prs>vidiiig  and 
preserving  safe  and  convenient  highways.  From  this  datj  resuUs 
the  r^ht  of  pnblie  control  over  highways.  Railroads  are  pnblie 
highways,  and  in  iheir  relations  as  sach  to  the  public  are  subject 
to  legislative  supervision^  though  the  interests  of  their  shareholders 
are  private  property.  Every  railroad  company  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  extend  the  public  high- 
ways and  streets  across  such  right  of  way.  Railway  Co.  v.  Rail- 
way Co.,  80  Ohio  St.  601.  In  the  separate  opinion  in  C.  &  A. 
R-  Co.  v.  J.,  L.  &  A.  Ry.  Co.,  105  111.  388,  it  was  said  : 

"  Unless,  therefore,  every  railroad  corporation  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  have  other  roads,  both 
common  highways  and  railways  constructed  across  its  track  when- 
ever the  public  exigency  might  be  thought  to  demand  it,  the  grant 
of  the  privilege  to  construct  a  railroad  across  or  through  the  state 
would  be  an  obstacle  in  the  way  of  its  future  prosperity,  of  no 
inconsiderable  magnitude." 

If  railroads,  so  far  as  they  are  public  highways,  are  like  other 
highways,  subject  to  It^slative  supervision,  then  railroad  com- 
panies in  their  relations  to  highways  and  s  treets  which  intersect 
their  rights  of  way,  are  subject  to  the  control  of  the  police  power 
of  the  state,  that  power  of  which  this  court  has  said,  that  '^  it  may 
be  assumed  that  it  is  a  power  co-extensive  with  self -protection  and 
is  not  inaptly  termed  the  law  of  overruling  necessity."  Lake 
View  V.  Rosehill  Cemetery  Co.,  70  111.  191. 

The  requirement  embodied  in  section  8,  that  railroad  companies 
shall  construct  and  maintain  the  highway  and  street  crossings  and 
the  approaches  thereto,  within  their  respective  rights  of  way,  is 
nothing  more  than  a  poUce  regulation.  It  is  proper  that  the  por- 
tion of  the  street  or  highway  which  is  within  the  limits  of  the 
railroad  right  of  way  should  be  constructed  by  the  railroad  com- 
pany and  maintained  by  it,  because  of  the  dangers  attending  the 
operation  of  its  road.  It  should  control  the  making  and  repairing 
of  the  crossing  for  the  protection  of  those  passing  along  the  street 
and  of  those  riding  on  the  cars.  Section  8  recites  that  the  rail- 
road companies  shall  construct  and  maintain  the  crosungs,  ^^  so 
that  at  all  times  they  shall  be  safe  as  to  persons  and  property." 
Safety  of  persons  and  property  is  the  object  of  the  requirement. 
The  grading  of  the  approaebes  and  the  planking  between  the  rails 
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and  tracks  made  it  pofisible  for  men  and  trains  to  cross  easily  and 
qnickly  and  thos  avoid  collision  with  passing  trains,  thereby  in- 
suring their  own  safety  and  the  safety  of  the  persons  and  property 
npon  the  trains.  The  Supreme  Court  of  the  United  States  have 
said  :  '^  Whatever  differences  of  opinion  may  exist  as  to  the  ex- 
tent and  boundaries  of  the  police  power  *  *  *  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  protection  of  the  lives, 
health  and  property  of  the  citizens."  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659.  The  testimony  of  the  appellant  in  this  case 
shows  that  tbe  planking  and  the  gates  and  the  power-house  which 
is  used  to  operate  the  gates,  are  necessary  for  the  safety  of  the 
public  and  to  prevent  accidents.  The  gates,  no  less  than  the 
grading  and  planking,  are  necessary  to  maintain  the  crossings  and 
the  approaches  thereto,  ^'  so  that  at  all  times  they  shall  be  safe  as 
to  persons  and  property." 

The  items  of  expense,  for  which  appellant  claims  compensation, 
are  such  only  .as  are  involved  in  its  compliance  with  a  police  r^;u- 
lation  of  the  statute.  It  is  well  settled  thaf  neither  a  nataral 
person  nor  a  corporation  can  claim  damage^  on  account  of  being 
compelled  to  render  obedience  to  a  police  regulation  designed  to 
secure  the  common  welfare."  C.  &  A.  R.  Co.  v.  J.,  L.  &  A. 
R.  Co.,  105  111.  388. 

It  has  been  held  by  this  court  in  a  number  of  cases,  that  rail- 
road corporations  may  be  required  to  fence  their  tracks,  to  put  in 
cattle-guards,  to  place  upon  their  engines  a  bell,  and  to  do  other 
things  for  the  protection  of  life  and  property,  although  their  char- 
ters contained  no  such  requirements.  G.  &  C.  U.  R.  Co.  v. 
Loomis,  13  111.  548 ;  G.  &  C.  U.  R.  Co.  v.  Dill,  22  111.  264 ; 
O.  &  M.  R.  Co.  V.  McClelland,  25  III.  140 ;  P.  &  P.  U.  Ry. 
Co.  V.  P.  &  F.  Ry.  Co.,  105  111.  110 ;  C.  &  A.  R.  Co.  v.  J.,  L. 
&  A.  Ry.  Co.,  105  111.  388. 

In  O.  &  M.  R.  Co.  V.  McClelland,  supra,  the  question  was 
presented  whether  the  legislature  could  require  railroad  companies 
whose  roads  were  already  constructed  and  in  operation,  to  fence 
their  tracks,  although  there  was  no  suph  requirement  imposed  by 
the  charter ;  and  it  was  there  held  that  it  was  a  police  regulation 
and  within  legislative  power. 

In  I.  C.  R.  Co.  V.  Willenborg,  117  HL  208,  the  question 
arose  whether  a  railroad  company  could  be  required  to  construct 
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a  farm  crossing  over  its  road  years  after  the  road  had  been  built, 
under  the  provisions  of  the  act  of  1874  above  referred  to,  and  we 
there  said  :  '^  The  point  is  made,  however,  that  these  provisions 
are  not  obligatory  on  this  corporation  because  they  were  enacted 
many  years  since  it  received  its  charter  from  the  state.  This  is  a 
misapprehension  of  the  law.  The  regulations  in  regard  to  fencing 
railroad  tracks  and  the  construction  of  farm  crossings  for  the  use 
of  adjoining  land-owners  are  police  regulations  in  the  strict  sense 
of  those  terms,  and  apply  with  equal  force  to  corporations  whose 
tracks  are  already  built  as  well  as  to  those  to  be  thereafter  con^ 
structed.  They  have  reference  to  the  public  security  both  as  to 
persons  and  to  property.  *  *  *  No  reason  is  perceived  why, 
upon  the  same  principle  on  which  a  railroad  corporation  may  be 
required  to  fence  its  track  and  construct  cattle-guards,  it  may  not 
be  required  also  to  construct  farm  crossings."  No  reason  is  per- 
ceived why  what  is  said  in  the  Willenborgcase  as  to  a  farm  cross- 
ing, does  not  also  apply  here  to  a  street  crossing,  required  to  be 
constructed  by  a  railroad  company  years  after  the  construction  of 
its  road. 

The  language  of  section  8  is  broad  enough  to  include  streets  to 
be  thereafter  opened  or  extended,  as  well  as  existing  streets.  If 
the  design  of  that  section  was  to  limit  the  obligation  of  the  rail- 
road company  to  existing  crossings  only,  the  word  "  construct " 
would  not  have  been  used.  That  word  involves  the  idea  of  build- 
ing or  making  for  the  first  time,  or  of  bringing  into  existence  for 
the  first  time.  A  crossing  already  existing  may  be  maintained, 
but  it  is  an  inaccuracy  to  speak  of  constructing  that  which  has 
already  been  constructed.  There  is  no  reason  for  supposing  that 
the  legislature  intended  to  refer  exclusively  to  a  railroad  crossing, 
created  by  running  a  new  railroad  across  an  existing  street.  The 
language  includes  also  a  railroad  crossing,  created  by  running  a 
new  street  across  an  existing  railroad.  This  view  is  justified  by 
the  history  of  the  legislation  upon  the  subject. 

Section  8,  as  it  appears  in  the  act  of  1869  (Pub.  Laws  of 
1869,  p.  312;  Gross  Stat,  of  1871,  p.  558),  reads  as  follows: 
"  At  all  the  railroad  crossings  of  the  public  highways  of  this  state, 
outside  the  corporate  limits  of  the  cities  and  villages,  the  several 
railroad  companies  of  this  state  shall  erect,  construct  and  maintain 
the  same,  and  the  approaches  thereto,  within  their  respective 
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rights  of  way,  so  that  all  times  they  shall  be  safe  aa  to  lives  of 
persons  and  property."  ThiaooDfined  the  obligatioa  to  oonstruct 
and  nuiintain  to  crossings  ontaide  of  the  limits  of  cities  and  vil- 
lages. Presumably  the  crossings  inside  the  limits  of  dtiea  and 
villages  were  to  be  oonstrocted  and  maintained  by  the  municqial 
anthoritiea 

The  City  and  Village  Act  of  1879  (Rev.  Stat,  chap.  24,  art 
5,  §  1,  pars.  26  and  27 ;  1  Starr  &  C.  Sut,  465)  conferred 
upon  cities  and  villages  the  power  to  require  railroad  companies 
^^to  construct  *  *  *  crossings  of  streets  and  public  roads 
and  keep  the  same  in  repair,  within  the  limits  of  the  oorporation." 

Although  the  power  was  thus  conferred  upon  cities  and  villsges, 
anch  power  might  not  be  exercised  by  the  passage  of  appropriate 
ordinances. 

Then  came  the  act  of  1874  containing  section  8  as  it  now 
exists.  In  this  act  the  legislature  evidently  intended  to  go  further 
than  it  had  ever  gone  before.  Thereafter  the  railroad  companies 
were  required  to  construct  and  maintain  the  railroad  croasings 
of  streets  as  well  as  public  roads,  of  highways  within,  as  well  as 
without,  the  limits  of  cities  and  villages;  and  their  obligation 
so  to  do  was  enjoined  by  the  mandate  of  a  public  law,  and  not  left 
to  the  exercise  of  the  power  previously  conferred  upon  city  and 
village  authorities.  Thereafter,  the  cities  and  villages  were  only 
bound  to  construct  the  crossings  and  approaches  thereto  after 
failure  of  the  railroad  companies  to  do  so  upon  notice  given.  See- 
tion  8  does  not  require  the  railroad  companies  to  reconstruct  the 
crossings  already  made  by  the  municipal  authorities;  it  was  suffi- 
cient to  maintain  them ;  but  it  most  clearly  requires  each  of  them 
to  Construct  any  railroad  crossing  which  may  thereafter  be  made 
necessary  by  the  building  of  its  own  road,  or  by  the  opening  of  a 
new  street 

It  is  to  be  noted,  that  by  section  11  of  the  act  of  1874,  if  the 
railroad  company  fails  to  construct  and  maintain  the  street  orosa- 
ings  and  their  approaches,  after  being  notified  so  to  do,  not  only 
shall  it  be  liable  for  the  expenses  of  the  municipal  authorities  in 
that  behalf,  but  it  shall  be  subject  to  a  fine.  It  is  also  to  be  noted 
that  sections  8,  9, 10  and  11,  in  regard  to  the  constructioa  and 
maintenance  of  street  crossings  and  their  approaches,  appear  in 
the  act  of  1874,  which  is  an  act  in  relation  to  fencing  and  ^^  openuU 
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iDg  railroads ;  "  and  also  that  those  sections  are  among  provisions 
of  the  act  requiring  the  ^^  fencing  of  railroads,  the  erection  of  fann- 
gnards,  cattle-gnards,  gates  or  bars  at  farm  crossings,  warning 
boards  at  highway  crossings,  the  ringing  of  bells  and  sounding  of 
whistles,"  etc.,  all  of  which  latter  requirements  have  been  held  to 
be  regulations  enjoined  by  the  legislature  in  the  exercise  of  its 
police  power.  The  act  of  1869  above  referred  to,  was  entitled 
**  An  act  to  protect  lives  and  property  of  persons  at  railway  cross- 
ings of  the  public  highways.'^  If  the  construction  and  mainten- 
ance of  these  crossings  and  their  approaches  constitute  a  part  of 
the  method  of  operating  railroads  and  are  required  for  the  protec- 
tion of  lives  and  property,  it  is  difficult  to  understand  how  the 
provisions  in  regard  to  them  can  be  regarded  otherwise  than  as 
mere  police  regulations. 

We  do  not  agree  with  counsel  for  appellee  that  section  8  necea- 
sarily  operates  as  a  repeal  of  paragraph  89  of  section  1  of  article 
6  of  the  Cily  and  Village  Act,  1  Starr  &  0.  472.  That  parar 
graph  is  as  follows : 

''  The  city  council  shall  have  power  by  condemnation  or  other- 
wise, to  extend  any  street,  alley  or  highway  over  or  aoross,  or  to 
construct  any  sewer  under  or  throng  any  railroad  track,  right  of 
way,  or  land  of  any  railroad  company  (within  the  corporate  limits) ; 
but  where  no  compensation  is  made  to  such  railroad  company  the 
city  shall  restore  such  railroad  track,  right  of  way  or  land  to  its 
former  state,  or  in  a  sufficient  manner  not  to  have  impaired  its 
usefulness." 

This  paragraph  confers  the  power  on  the  city  council  to  extend 
the  street  across  the  railroad  right  of  way.  As  we  have  recently 
held  in  111.  Cent  R.  Co.  v.  City  of  Chicago,  28  N.  E.  Rep'r,  740, 
it  authorizes  the  city,  by  condemnation,  to  obtain  the  use  of  a  part 
of  the  railroad  right  of  way  ^^  subject  to  the  rightful  use  of  the 
railroad  company  thereof."  A  provision  which  requires  the  rail- 
road company  to  construct  and  maintain  the  crossing,  does  not 
conflict  with  a  provision  which  authorizes  the  city  to  use  such 
crossing  and  specifies  how  such  use  may  be  obtained.  Paragraph 
89  implies  that  there  may  be  cases  where  the  railroad  company  is 
entitled  to  compensation  and  cases  where  it  is  entitled  to  no  com- 
pensation. In  the  extension  of  streets  over  other  railroad  lands 
than  tracks  or  rights  of  way,  and  in  the  construction  of  sewers 

under  or  through  the  railroad  rights  of  way,  serious  damage  might 
VOL.  IV.— 89 
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be  done,  which  would  reqaire  compensation  or  restoration.  Bat 
where  the  approaches  to  the  crossing  are  graded  and  planks  are 
laid  between  the  rails  to  make  an  even  surface  for  the  passage  of 
persons  and  teams,  and  gates  are  erected  to  delay  such  passage 
until  trains  pp^,  there  is  no  part  of  the  track  or  right  of  way,  or 
land,  to  be  restored  to  its  former  state ;  nor  is  the  usefulness  of 
the  railroad  in  any  way  impaired. 

These  items  of  expense  are  set  up  in  the  cross-petition  as  dam- 
ages to  the  property  not  taken,  that  is,  to  the  right  of  way  on 
eithel*  side  of  that  portion  of  the  right  of  way  which  is  to  be  used 
as  a  street.  How  can  grading  the  approaches,  planking  the  cross- 
ing and  erecting  gates  damage  the  right  of  way  adjoining  the 
street  crossing  ?  The  expense  which  they  necessitate  may  require 
a  deduction  from  the  revenues  of  the  company,  but  there  is  no 
proof  to  show  that  there  is  any  such  injury  or  inconvenience  as 
reduces  the  capacity  of  the  corporation  to  transact  its  business. 
Not  the  grading,  or  planking,  or  gates,  but  the  use  of  the  crossing 
by  the  public  may  result  in  the  stoppage,  or  slower  movement  of 
trains,  and  in  the  increased  danger  of  accidents,  but  we  have  held 
that  no  damages  can  be  allowed  for  these  inconveniences.  P.  & 
P.  U.  By.  Co.  V.  P.  &  F.  Ry.  Co.,  supra ;  0.  &  A.  R.  Co.  v.  J., 
L.  &  A.  Ry.  Co.,  supra. 

Uncompensated  obedience  to  a  regulation  enacted  for  the  public 
safety,  under  the  police  power  of  the  state,  is  not  a  taking  or 
damaging  without  just  compensation  of  private  property,  or  of 
private  property  affected  with  a  public  interest  R.  Co.  v,  Co. 
Commissioners,  79  Me.  386. 

There  is  a  conflict  among  the  decisions  of  the  states  upon  this 
subject.  The  views  here  expressed  are  contrary  to  those  which 
have  been  held  in  Michigan,  Kansas  and  Minnesota,  and,  perhaps, 
some  other  states ;  but  they  accord  with  the  decisions  in  Maine, 
New  York,  Ohio  and  Vermont. 

In  P.  &  R.  R.  Co.  V.  Deering,  78  Me.  61,  a  town  laid  out  a 
way  over  the  track  of  a  railroad  company,  and  the  question  was 
as  to  the  damages  for  the  easement  taken.  A  statute  of  the  state 
required  railroad  corporations  to  build  and  maintain  highway 
crossings  laid  out  over  their  tracks.  It  was  held  that  although 
the  statute  was  passed  after  the  charter  of  the  company  was 
granted,  yet  it  was  proper  to  apply  its  provisions  to  highways  not 
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in  existence  when  the  railroad  was  bailt,  and  an  instruction  which 
told  the  jury  '^  not  to  aflow  to  the  company  in  the  assessment  of 
damages,  any  of  the  expense  which  will  be  incurred  by  them  in 
building  and  maintainiug  so  much  of  the  new  ways  as  are  within 
the  limits  of  their  own  location ''  was  held  to  be  correct. 

In  the  later  case  of  R.  Co.  v.  Co.  Commiasioners,  79  Me.  386, 
decided  in  1887,  there  was  an  appeal  from  an  award  of  land  dam- 
ages for  the  location  of  a  county  way  across  a  railroad ;  and  it  was 
held  that  the  lower  court  decided  correctly  in  refusing  to  give  the 
following  instruction  :  ^'  The  appellant  is  entitled  to  recover  dam- 
ages for  taking  his  land  for  the  purposes  of  a  highway,  subject, 
however,  to  its  use  for  a  railroad  ;  for  the  expense  of  erecting  and 
maintaining  signs  required  by  law  at  the  crossing ;  for  making 
and  maintainiug  cattle-guards  at  the  crossing,  if  necessary,  and  for 
the  expense  of  flooring  the  crossing  and  keeping  the  planks  in 
repair."  The  court  ttiere  criticized  the  previous  decision  of  State 
V.  Noyes,  47  Me.  189,  decided  in  1859,  as  too  narrow  and  strict  in 
its  interpretation ;  indorsed  their  decision  in  the  Deering  case,  and 
held  that  the  statute,  which  required  the  railroad  company  at  its 
own  expense  to  build  and  maintain  so  much  of  the  county  road  as 
was  within  the  limits  of  the  railroad,  was  valid  as  an  exercise  of 
the  police  power  of  the  state,  and  that  the  duty  imposed  thereby 
upon  the  company  did  not  entitle  it  to  any  extra  compensation  for 
the  taking  of  its  land,  and  that  its  expense  therefor  was  not  to  be 
considered  in  appraising  the  damages.  After  an  elaborate  discus- 
sion of  the  question  involved  the  court  says : 

'^From  the  above  instances  of  the  application  of  the  police 
power,  the  Maine  statute,  requiring  the  railroad  company  to  care 
for  and  maintain  highway  crossings  within  its  location,  seems  to 
be  a  moderate  and  ordinary  exercise  of  a  constitutional  power." 

In  New  York,  it  has  been  held  that  a  statute,  authorizing  the 
construction  of  highways  across  railroad  tracks  without  compensa- 
tion, does  not  violate  the  constitutional  provision  against  taking 
private  property  for  public  use,  or  impair  the  obligation  of  con- 
tracts. Albany  Northern  R.  Co.  v.  Brownell,  24  N.  T.  345 ; 
Boston  &  Albany  R.  Co,  v.  President,  etc.,  of  Village  of  Green- 
bush,  6  Lans.  461.  To  the  same  effect  are  Railway  Oo.  v.  Sharpe, 
88  Ohio  St.  150;  Railway  v.  Railway,  30  Ohio  St.  604,  and 
Thorpe  v.  R.  &  B.  R.  Co.,  27  Vt.  140. 
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We  cannot  concar  in  those  decisions  in  Michigan  and  ITjLnflag^ 
which  hold  that,  where  a  highway  is  laid  oat  over  a  railroad,  the 
company  is  entitled  to  include  in  its  damages  the  expense  of  cat- 
tle-guards, fencing,  etc. 

In  T.,  P.  &  W,  R.  W.  Oo.  V.  Deacon,  63  111.  91,  we  said : 
**  The  state  has  reserved  to  itself  the  power  to  enact  all  police  laws 
necessary  and  proper  to  secure  and  protect  the  life  and  property 
of  the  citizen.  Prominent  among  the  rights  reserved  and  which 
must  inhere  in  the  state,  is  the  p  ower  to  regulate  the  approaches 
to  and  the  crossing  of  public  highways,  and  passage  through  cities 
and  villages,  where  life  and  property  are  constantly  in  imminent 
danger  by  the  rapid  and  fearful  speed  of  railway  trains.  The 
exercise  of  their  franchises  by  corporations  must  yield  to  the  pub- 
lic exigencies  and  the  safety  of  the  community." 

There  was  no  error  in  rendering  judgment  for  a  nominal  snm, 
as  this  may  be  done  where  the  evidence  shows  damage,  bat  fur- 
nishes no  basis  for  ascertaining  the  amount.  P.  &  P.  U.  By.  Oo. 
V.  P.  &  F.  Ry.  Co.,  supra. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed.* 

Bminent  domain  —  la3rlng  out  highway  over  raihroad  right  of  way  — 
maaaure  of  damages.  —  The  foregoing  cases,  from  Kansas  and  Dlinois.  are  the 
latest  exponents  of  two  diverging  Unes  of  decisions  upon  the  measure  or  roles 
of  compensation,  required  by  the  constHution,  when  a  highway  is  laid  out 
across  a  railroad  right  of  way.  People  v.  Detroit,  etc.,  R  Co.,  2  Am.  B.  R.  & 
Corp.  Rep.  215;  S.  C,  79  Mich.  471,  and  State  ▼.  Chicago,  etc.,  R.  Co.  (Neb.), 
2  A.m.  R.  R.  &  Corp.  Rep.  664,  are  also  recent  decisions  upon  the  subject  and 
the  older  decisions  are  collected  in  the  notes  to  those  cases. 

The  late  case  of  New  York,  etc.,  R.  Co.  ▼.  City  of  Waterbury,  22  AtL  Rep'r, 
480 ;  60  Conn.  1,  supports  the  doctrine  of  the  Illinois  case.  •  A  statute  of  Con- 
necticut provided  that  *'  whenever  a  new  highway  or  a  new  portion  of  a  high- 
way should  thereafter  be  constructed  across  a  railroad,  such  highway  or  por- 
tion of  highway  shall  pass  over  or  under  the  railroad,  as  the  railroad  oommis- 
aioners  shall  direct.  The  company  or  trustee  operating  such  railroad  shall 
construct  such  crossing  to  the  approval  of  the  raUroad  commissioners,  and 
may  take  land  for  the  purposes  of  this  section,  in  the  manner  now  provided  by 
law  for  tbe  taking  of  land  by  railroad  companies.  One-half  the  expense  of 
such  crossing  shall  be  borne  by  the  company  or  trustee  constructing  the  same, 
and  the  other  half  thereof  shall  be  paid  to  said  company  or  trustee  by  the  town, 
city  or  borough  which  constructs  said  highway  or  portion  of  highway."  Oea- 
Stat.,  §  3481. 

In  a  proceeding  to  lay  out  a  highway  over  the  railroad  in  question,  the  com- 

•  Beported  in  8i  Obloago  Legal  News,  188;  89  N.  JL  Bep'r,  lljW. 
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pany  claimed  that  it  wae  entitled  to  reooTer,  as  oompenBation,  the  one-hall 
the  expense  of  eonstraotiag  the  eroeslng^  which  it  was  reqniied  to  pay  by  the 
statute.  The  court  raled  otherwise,  and  in  its  opinion  says:  '*  The  question  be- 
fore OS  is  an  interesting  one»  and  not  entirely  free  from  difficulties.  The 
statute  requires  the  applicant  to  construct  a  bridge  oTor  the  highway  which  is 
laid  out  across  its  track.  Now,  because  it  oWned  the  land  taken  for  the  high- 
way crossing  in  fee,  and  it  was,  therefore,  taken  under  the  exercise  of  the  right 
of  eminent  domain,  can  the  applicant  demand,  by  way  of  just  compensation, 
that  the  one-half  of  the  expense,  which  the  law  requires  him  to  pay,  shall  be 
paid  back  to  him  by  the  respondent  ?  We  think  not.  Compensation  for  ex- 
pense arising  through  such  statutory  obligation  is  not  a  legal  element  of 
damage.  There  is  no  right  to  compensation  for  what  the  law  says  shall  be 
done  at  the  expense  of  the  railroad  company.  It  is  not  a  taking  of  property 
to  compel  it  to  pay  one-half  the  expense  of  bnilding  a  bridge  to  protect  the 
public,  nor  damage  incident  to  the  taking  of  property  within  the  true  mean* 
ing  of  the  words.  We  cannot  hold  that  a  duty  which  the  state  has  most 
justly  imposed  upon  the  applicant  as  its  share  toward  the  protection  of  life 
should  be  turned  into  an  element  of  damage,  for  which  compensation  must  be 
made  when  circumstances  arise  which  create  the  duty.  We  are  well  awaro 
tliat  there  are  decisions  that,  where  highways  cross  a  railroad,  the  expenlie  of 
cattle-guards,  signs  and  planking  is  an  element  of  damage  which  must  be 
paid  for.  Different  states  hare  decided  differently  upon  this  point.  Mills  Em. 
Bom.,  §  88.  Perhaps  it  is  impossible  to  discriminate  between  those  cases 
where  compensation  has  been  awarded  and  the  case  at  bar.  But  the  precise 
question  here  involved  is  substantially  novel,  and,  at  the  risk  of  antagonizing 
the  rule,  if  it  exists,  of  allowing  compensation  for  the  expense  of  erecting 
statutory  safeguards,  we  must  decide  this  case  upon  the  principles  we  have 
stated.*' 

The  question  received  elaborate  consideration  in  the  case  of  State,  ex  rel. ,  v. 
District  Court  of  Hennepin  Co.,  42  Minn.  247.  The  railroad  company  claimed 
as  compensation  a  sum  of  money  which  would  enable  them  to  construct  and 
maintain  the  planking,  cattle-guards  and  signs  at  the  crossing.  The  claim 
was  disallowed  as  to  the  cattle-guards  and  signs,  but  the  court  held  that  com- 
pensation should  be  allowed  for  the  expense  of  laying  and  maintaining  the 
planking.    The  court  says: 

"  For  the  present  we  will  confine  our  attention  to  the  cattle-guards  and  sign- 
board. The  necessity  for  these  arises  from  the  dangerous  nature  of  the  use 
of  the  railroad  property;  and  it  cannot  now  be  questioned  that  as  a  matter  of 
mere  police  regulation,  the  state  has  the  power  to  impose  upon  railroad  com- 
panies the  duty  of  maintaining  these  safeguards.  There  can  bono  doubt  that  if 
no  such  requirement  had  ever  been  embraced  in  our  general  laws  or  in  the 
charters  of  railroad  corporations,  and  if  all  our  railroads  had  been  constructed 
without  such  devices  for  lessening  the  dangers  incident  to  railroad  operations,  it 
would  be  within  the  police  power  of  the  legislature  to  require  all  railroad 
companies  to  provide  such  safeguards  at  all  existing  railway  crossings.  It  has 
been  decided  in  this  court  that  the  police  power  of  the  state  authorized  such 
requirements  as  to  the  construction  of  cattle-guards  and  fences.  Gillam  v. 
Sioux  City  ft  St.  Paul  R.  Co..  26  Minn.  268;  8N.  W.  Rep'r.  868;  Winona  &  St. 
Peter  R.  Co.  v.  Waldron,  11  Minn.  882,  515.  It  is  but  an  exercise  of  the  every* 
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where  recognized  police  power  of  the  state,  regulating  hy  reaaonable  and  necea- 
tukij  means  the  use  of  instrumentalitlaB  otherwise  attended  with  obTioos  and 
great  danger  to  the  public.  No  other  principle  is  involved  in  such  require- 
ments than  is  involved  in  imposing  a  reasonable  limitation  upon  the  speed  of 
•railway  trains  at  street  crossings,  and  within  the  limits  of  Uiickly-popnlated 
municipal  districts,  or  in  requiring  a  bell  to  be  rung  or  whistle  blown  at  high- 
way  crossings,  or  the  stoppage  of  trains  at  railway  crossings,  and  in  other  like 
provisions  which  are  found  in  the  statutes  of  every  state.  Such  statutory 
regulation  of  the  use  of  property  does  not  constitute  a  taking  of  the  property 
or  its  destruction.  It  is  only  the  exercise  of  the  power  of  the  state  to  reason- 
ably control  the  use  of  property  and  the  conduct  of  the  individual,  so  far  as 
may  be  necessary  for  the  public  safety:  and  to  such  control  every  citisen  and 
owner  of  property  must  submit  without  compensation. 

*'  If  the  legislature,  then,  could  constitutionally,  and  without  providing  for 
compensation,  have  imposed  this  duty  in  the  case  supposed,  after  the  railroad 
had  been  constructed  and  put  in  operation,  by  enacting  a  law  requiring  rail- 
road  companies  to  construct  cattle-guards  across  their  right  of  way,  and  to 
erect  sign-boards  to  notify  travelers  of  the  existence  of  the  railroad  crossing, 
it  will  be  found  difficult  tu  assign  a  reason  in  support  of  the  relator's  claim 
for  a  compensation  in  this  case.  Although  this  street  was  not  in  existence 
when  the  railroad  was  constructed,  and  hence  the  requirement  of  the  general 
law  did  not  impose  the  duty  of  putting  in  cattle-guards  and  sign-boards  at  this  | 

place  at  that  time,  yet  as  soon  as  the  street  was  laid  out  and  opened,  the  al-  | 

ready  existing  law  became  applicable  and  required  these  things  to  be  done. 
But  this  was  an  exercise  of  the  police  power,  as  in  the  case  before  supposed. 
The  circumstances  with  reference  to  which  the  general  police  regulation,  em* 
bodied  in  the  general  law,  had  been  framed,  have  now  come  to  exist  in  re* 
spect  to  this  particular  locality,  and  the  requirements  of  that  law  have  be- 
come operative.  There  was  no  implied  contract  between  the  state  and  this  cor- 
poration, when  it  became  incorporated,  that  it  should  only  be  required  to  put 
in  and  maintain  these  safeguards  at  the  crossings  of  streets  then  laid  out,  or 
at  such  as  might  be  laid  out  prior  to  the  construction  of  the  railroad.  The 
fact  that  not  until  after  the  construction  of  the  railroad  has  the  situation  at 
this  place  come  to  be  such  as  to  *equire  any  protection  from  the  dangers  in- 
cident to  railroad  operation  has  very  little  bearing  upon  the  case,  if ,  as  we 
think  is  self-evident,  the  statutory  requirement  to  which  the  corporation  is 
subjected  is  merely  a  reasonable  police  regulation  of  its  business,  and  not  a 
taking  and  destruction  of  its  property.  When  the  railroad  company  accepted 
its  charter,  it  received  its  franchises  subject  to  the  authority  and  power  of  the 
state,  to  impose  such  reasonable  regulations  concerning  the  use,  in  matters 
affecting  the  common  safety,  of  its  dangerous  enginery,  and  not  merely  sub- 
ject to  the  then  existing  regulations  as  applicable  to  then  existing  conditions; 
and  whether  the  obligation  now  in  question  had  been  imposed  at  this  time  by 
direct  act  of  the  legislature,  or  as  in  the  case  arises  from  the  laying  out  of  a 
new  highway,  to  which  the  previously-existing  law  becomee  applicable,  can 
make  no  difference. 

**  The  fallacy  involved  in  the  claim  of  the  relator,  and  as  we  think,  in  some 
decisions  by  which  its  claim  is  supported,  arises  from  a  failure  to  distinguish 
between  rights  of  property  which  confessedly  are  protected  under  the  oonsti* 
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tation  from  being  divested  or  appropriated  to  other  pnrpoeee  without  oompeii'* 
•ation,  and  the  very  different  matter  concerning  the  manner  in  which  the  owner 
may  nue  his  property  so  as  not  to  anneoessarilv  endanger  the  public.  The 
daim  of  the  relator  inTolTes  an  assumption  that  when  the  railroad  constructed 
its  line  of  road,  conforming  to  the  requirements  of  the  law  as  to  all  then  ex. 
isting  highway  crossings,  it  had  a  constitutional  right,  by  virtue  of  its  priority, 
to  always  afterward  operate  its  road  unembarrassed  by  being  required  to  ob- 
serve like  precautions  with  respect  to  highways  that  might  be  thereafter  laid 
out  across  the  railroad,  except  upon  the  condition  that  it  should  receive  oonu 
pensation,  not  merely  for  whatever  of  its  acquired  property  might  be  taken 
for  the  other  use,  but  also  for  the  expense  and  burden  of  conforming  its  own 
conduct  to  the  newly-existing  conditions,  of  conforming  to  a  general  police 
regulation  of  the  state,  not  before  applicable.  There  was  no  such  exduBire 
or  superior  right  acquired  by  priority  of  charter,  or  of  the  construction  of  this 
railroad  highway.  It  cannot  be  supposed  that  when  its  franchises  were  granted 
to  this  relator  to  construct  and  operate  this  railroad,  it  was  contemplated, 
either  by  it  or  by  the  state,  that  no  more  public  highways  should  be  laid  out 
which  should  Increase  the  number  of  places  where  the  ordinary  police  regula- 
tions would  have  to  be  complied  with  by  the  railroad  company  to  its  incon* 
venience  and  expense.  On  the  contrary,  it  must  have  been  understood  and 
contemplated,  especially  in  a  new  state  rapidly  advancing  in  population  and 
in  the  development  of  its  resources  where  new  towns  are  springing  up,  and 
new  avenues  for  travel  and  traffic  were  becoming  necessary,  that  new  streets 
and  roads  would  be  and  must  be  laid  out,  and  that  many  of  these  would  neces* 
sarily  cross  existing  railroad  lines.  We  cannot  resist  the  conclusion  that,  so' 
far  as  concerns  the  matter  now  under  consideration,  the  charter  of  the  relator 
was  taken  subject  to  the  right  of  the  state  to  impose  this  duty  whenever,  by 
reason  of  the  establishing  of  new  highways,  it  should  become  necessary;  and 
hence  the  relator  is  not  entitled  to  compensation  for  obedience  to  this  require, 
ment. 


t< 


As  to  the  planking  between  the  rails,  where  the  street  crosses  the  rail- 
road, it  seems  to  us  that  a  distinction  exists  which  should  affect  the  conclusion. 
The  planking  has  little,  if  any  thing,  to  do  with  operation  or  safety  of  railway 
trains.  The  railway  having  been  properly  and  lawfully  constructed,  the 
planking  becomes  a  proper,  and  perhaps  reasonably  necessaiy,  incident  of  the 
construction  of  the  highway  across  the  existing  railroad.  Independent  of 
statutory  regulation  of  the  subject,  it  would  have  been  the  appropriate  duty 
of  the  public  authorities  opening  such  a  highway  to  make  this  necessary 
provision  for  the  convenience  of  travelers  on  the  highway,  thus  overcom- 
ing an  obstruction  to  travel  which  lawfully  existed  upon  the  relator's  prop- 
erty, and  which  could  not  be  removed.  This  might  be  deemed  a  part  of 
the  work  of  constructing  the  highway,  and  making  it  fit  for  travel.  But 
while  the  legislature,  as  may  have  been  expedient  in  view  of  the  peculiar 
uses  to  which  the  railway  track  is  subjected,  has  required  the  railroad 
company,  which  necessarily  has  the  general  control  of  its  own  track,  in 
all  cases  to  provide  and  maintain  the  planking,  that  does  not  determine 
the  question  of  compensation.  If,  as  has  been  suggested,  the  planking 
is  to  be  deemed  a  part  of  the  new  highway,  the  railroad  company  cannot  be 
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reqniied  to  eonstmet  aad  maintain  it  over  its  own  right  of  way  withoat  eom 
penaation.  III.  Gent.  R.  Co.  ▼.  City  of  Bloomington.  76  III.  447;  City  of  Erie 
T.  Erie  Canal  Co.,  59  Penn.  St.  174.  As  respects  this  sabject,  we  see  no  reason 
why  the  decisions  above  cited  as  supporting  the  relator's  contention  should  not 
be  followed.  We,  therefore,  think  that  the  railroad  company  was  entitled  to 
compensation  for  the  expense  of  providing  and  of  maintaining  the  planking. 
There  can  be  no  distinction  in  this  respect  between  the  original  oonstmctioa 
and  the  subseqaent  maintenance,  and  so  the  aathorities  above  cited  affirm. 
The  law  requires  the  railroad  company  to  maintain  the  planking,  and  it  most 
be  assumed  now,  when  damages  are  being  assessed  once  for  all,  that  this  re- 
quirement of  the  law  will  remain  unchanged." 

This  case  was  followed  and  approved  in  State,  ex  rel.,  etc,  v.  Shardlow,  43 
Minn.  624;  46  N.  W.  Rep'r,  74. 

The  general  question  of  the  power  of  the  state  to  compel  railway  companies 
to  construct  works  or  incur  expense  for  the  purpose  of  promoting  the  safety, 
convenience  or  welfare  of  the  community,  is  discussed  in  note  to  Am.  Rapid 
Tel.  Co.  V.  Hess,  ante,  p.  199. 


Bbiogb  y.  Spaulding. 

f  (Supreme  Court  of  the  CTnlted  States,  May  8S,  1891 .) 

'  1.  Cqbfobations.  National  banks.  Care  of  DUtBcroRS  nr  thb  do- 
CHABOB  OP  THBiR  DUTiBB.  The  degree  of  care  required  of  directors  depends 
upon  the  subject  to  which  it  is  to  be  applied,  and  each  case  has  to  be  deter- 
mined in  view  of  its  own  peculiar  circumstances. 

2.  Liability  for  acts  of  othbb  directors  or  agents  op  the  oobfora- 
TION.  Directors  are  not  insurers  of  ihe  fidelity  of  the  agents  whom  they  have 
appointed,  who  are  not  their  agents,  but  the  agents  of  the  corporatioD;  and 
they  cannot  be  held  responsible  for  losses  resulting  from  the  wrongful  acts  or 
omissions  of  other  directors  or  agents,  unless  the  loss  is  a  consequence  of 
their  own  neglect  of  duty,  either  for  failure  to  supervise  the  business  with 
attention,  or  in  neglecting  to  use  proper  care  in  the  appointment  of  agents. 

8.  Resignation  of  director  of  national  bank.  Statute  construed. 
Revised  Statutes  of  the  United  States,  section  5145,  providing  that  directors  of 
national  banks  shall  hold  office  for  one  year,  and  until  their  successors  have 
been  elected  and  qualified,  does  not  prohibit  resignations  within  the  year. 

4.  Same.  Method  of  effecting  resignation.  Oral  resignation. 
Since  the  national  banking  law  is  silent  as  to  the  time  when,  and  method  by 
which  a  director  may  resign,  the  common  law  governs,  and  where  a  director 
verbally  resigns  to  the  president,  to  whom  be  at  the  same  time  sells  his  stock, 
giving  a  power  of  attorney  to  transfer  it  on  the  books  of  the  bank,  which  is 
done,  the  resignation  is  efiective  to  release  the  director  from  responsibilty  for 
the  subsequent  conduct  of  the  bank's  affairs. 

5.  Officer  of  bank  absent  on  leave.  Liability  for  mismanagbkent 
DURING  HIS  absence.  The  president  and  director  of  a  national  bank,  who  is 
•beent  on  aoooont  of  ill-health,  under  a  leave  of  absence  granted  by  the  board 
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of  diredon ,  cannot  be  held  liable  for  losses  oocorring  Uiroagh  the  n^ligent 
management  of  the  bank  daring  his  absence. 

6.    WhBN  directors  hot  liable  for  LOB8B8  WHICH  INVEWIQATION  MIGHT 

HAYS  FRBVBin*BD.  Where  the  aiTairs  of  a  bank  are  managed  by  its  president^who 
has  the  reputation  of  being  trastworthy  and  efficient,  and  who  owns  two-tlurds 
of  its  stock,  and  the  bank  is  generally  considered  to  be  in  a  prosperous  condi- 
tion, directors  cannot  be  held  liable  for  losses  through  mismanagement  on  tbe 
ground  of  negligence,  in  that  they  did  not,  within  ninety  days  after  they  be- 
came directors,  compel  the  board  of  directors  to  make  a  thorough  investigation 
of  the  books  and  condition  of  the  bank  or  make  such  investigation  themselves. 
7.  General  DUTY  AND  LiABiLiTT  of  bank  directors.  Directors  must  exer- 
cise ordinary  care  and  prudence  in  the  administration  of  the  afEairs  of  a  bank,  and 
tills  includes  something  more  than  offic^tion  as  figure-heads.  They  are  en- 
titled under  the  law  to  commit  the  banking  business,  as  defined,  to  their  duly- 
authorised  officers,  but  this  does  not  absolve  them  from  the  duty  of  reasonable 
supervision,  nor  ought  they  to  be  permitted  to  be  shielded  from  liability  be- 
cause of  want  of  knowledge  of  wrong-doing^  if  that  ignorance  is  the  result  of 
gross  inattention. 

SMITH  (sabsequentlj  eacceeded  by  Hadley,  Hadley  by  Moving 
and  Movias  by  Briggs)  exhibited  his  bill,  as  receiver  of  the 
First  National  Bank  of  Buffalo,  in  the  circnit  court  of  the  United 
States  for  the  northern  district  of  New  York,  on  the  4th  of  May, 
1883,  against  Reaben  Porter  Lee,  Francis  £.  Coit,  Elbridge  G. 
Bpaalding,  William  H.  Johnson  and  Thomas  W.  Cashing,  as 
directors  of  that  bank,  and  Anne  Yooght,  as  executrix  of  JohnH. 
Yonght,  and  Frank  S.  Coit  and  Joseph  C.  Barnes,  as  administra- 
tors  of  Charles  C.  Coit,  former  directors.  Francis  E.  Coit  died 
pending  the  suit  and  Caroline  E.  Coit,  executrix,  was  made  a  party 
defendant. 

The  bill  alleged  the  organization  of  the  bank  as  a  national  bank- 
ing association  under  the  acts  of  congress  in  that  behalf ;  that  it 
carried  on  the  business  of  banking  from  Febraary  5,  1864,  to 
April  13,  1882 ;  that  on  the  14th  of  April,  1882,  being  then  in- 
solvent, it  suspended  business  under  and  by  direction  of  a  bank 
examiner ;  and  that  on  the  22d  of  April  complainant  was  ap- 
pointed receiver  by  the  comptroller  of  the  currency,  qualified 
April  26,  and  took  possession  of  the  bank's  books,  records  and  as- 
sets of  every  description. 

That  on  December  7,  1863,  at  a  preliminary  meeting  of  the 
subscribers  to  the  stock  of  the  bank,  certain  articles  of  association 
were  duly  adopted  and  executed,  a  copy  of  which  was  annexed ; 
that  these  articles  remained  unchanged,  except  that  the  number 

VOL.  IV.— 00 
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of  directors  was  reduced  from  nine  to  five;  that  by-laws  wero 
adopted  by  the  board  of  directors  December  13,  1863,  a  copv  of 
which  was  annexed  and  continued  unaltered  from  thence  forward ; 
and  that  on  January  7,  1879,  at  a  meeting  of  the  directors,  a  res- 
olution was  adopted  requiring  the  directors  to  meet  regularly  at 
the  bank  once  in  each  month  to  look  after  the  afiEairs  of  the  bank 
and  transact  such  business  as  might  come  before  them.  It  was 
further  alleged  that  defendant  Lee  was  a  director  from  January 
12, 1877,  to  April  14, 1882 ;  that  defendants  Spaulding  and  John- 
son were  directors  from  January  10  until  April  14,  1882,  "ex- 
cept as  the  defendant  Spaulding  was  disqualified  by  the  sale  of 
his  stock  on  April  11,  1882 ; "  that  defendant  Francis  E.  Coit 
wa6  a  director  from  May  20, 1881,  and  so  remained,  except  as 
disqaalified  by  the  sale  of  his  stock,  April  11,  1882;  that  defend- 
ant Gushing  was  a  director  from  June  7,  1879,  to  January  10, 
1882,  on  which  day  his  successor  was  elected;  that  John  H. 
Yought  was  a  director  from  January,  1865,  and  remained  such, 
except  as  he  was  disqualified  by  the  sale  of  his  stock,  January  18, 
1882 ;  and  that  Charles  T.  Coit  was  elected  a  director  January  11, 
1870,  and  continued  to  act  as  such  until  about  December  11, 1881, 
when  he  died  intestate,  and  letters  of  administration  were  issued 
to  Frank  S.  Coit  and  Joseph  C.  Barnes  as  administrators.  It 
was  further  averred  that  from  June  7,  1879,  to  December  11, 
1881,  Charles  T.  Coit  was  president  of  the  bank,  and  defendant 
Lee  its  cashier;  that  down  to  about  October  3,  1881,  Charles  T. 
Coit  continued  in  the  active  discharge  of  his  duties  as  president, 
and  on  that  day  was  given  a  leave  of  absence  for  one  year  from 
those  duties,  and  the  defendant  Lee  was  made  vice-president,  and 
placed  in  charge  of  the  bank;  that  Lee  also  continued  to  be 
cashier,  and  one  McKnight  was  assistant  cashier  thereof;  and 
that  on  January  10,  1882,  a  new  board  of  directors  was  elected 
consisting  of  the  defendants  Spaulding,  Johnson,  Francis  E.  Coit, 
Lee  and  Vought,  who  elected  officers  for  the  ensuing  year— Lee 
as  president,  Francis  E.  Coit  as  vice-president,  McEnight  as 
cashier,  and  one  Bogert  as  assistant  cashier.  The  bill  then  charged 
that  down  to  about  October  3,  1881,  being  the  date  when  the  de- 
fendant Lee  was  made  vice-president  and  placed  in  charge  of  the 
bank,  "  the  said  bank  was  solvent,  and  engaged  in  a  prosperous 
business;  that  the  capital  stock  of    said  bank  was  $100,000, 
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which  was  entirely  paid  ap,  and  was  divided  into  shares  of  the 
par  value  of  $100  each,  and  that  said  shares  were  then  salable  at  not 
less  than  $150  each,  and  were  actually  worth  about  that  sum ;  that 
from  the  time  of  its  organization  down  to  said  last-mentioned 
date  the  said  bank  had  declared  and  paid  dividends  on  its  said 
capital  stock,  amounting  in  the  aggregate  to  upward  of  two  hun- 
dred and  eighty-five  per  cent  thereon ;  that  said  bank  then  had  a 
surplus  or  reserve  fund  representing  undivided  profits  of  said  bank 
amounting  nominally  to  seventy-four  thousand  two  hundred  and 
seventy-seven  dollars  and  three  cents  ($74,277.03),  and  had  actu- 
ally a  large  surplus;"  that  on  April  14,  1882,  the  bank  was  largely 
insolvent ;  that  its  surplus  and  capital  stock  had  been  exhausted ; 
that  its  total  liabilities  to  its  creditors,  not  including  the  amount 
of  its  capital  stock,  or  other  liability  to  its  stockholders  as  such, 
amounted  $1,160,763.77;  that  its  assets  were  nominally  not  less 
than  $1,351,199.69,  not  including  the  liability  of  the  stockholders 
on  their  stock  ;  that  a  large  portion  of  such  assets  were  utterly 
worthless,  and  that  the  deficiency  then  existing  in  the  good  assets 
as  compared  with  its  liabilities  was  not  less  than  $535,163.42,  or 
about  forty-six  per  cent  of  the  liabilities  ;  that  statements  of  the 
nominal  financial  condition  of  the  bank,  as  shown  by  its  own  books, 
as  of  the  dates  October  3,  1881,  January  9,  1882,  and  April  14, 
1882,  are  annexed;  but  those  of  January  9  and  April  14  fail  to 
show  that  ^^  any  of  the  bills  discounted  or  cash  items,  as  therein 
stated,  were  worthless  or  uncollectible,  or  that  the  said  bank  had 
suffered  any  considerable  loss  by  reason  of  bad  debts  or  wasteful 
management,  contrary  to  the  facts  as  hereinbefore  and  hereinafter 
stated."  The  bill  further  averred  that  the  greater  part  of  the 
losses  of  the  bank  during  the  period  between  October  3,  1881, 
and  April  14, 1882,  and  the  consequent  failure  of  the  bank,  were 
due  to  the  misconduct  of  the  officers  and  directors  of  the  bank, 
and  to  the  failure  of  the  directors  to  perform  faithfully  and  dili- 
gently the  duties  of  their  office ;  and  it  was  particularly  alleged 
that  it  was  the  duty  of  the  directors,  ^^  by  reason  of  the  nature 
of  their  office  and  of  the  principles  of  the  common  law  applicable 
thereto,  and  under  and  by  virtue  of  the  provisions  of  the  Revised 
Statutes  of  the  United  States,  and  of  the  acts  of  congress  relating 
to  national  banks,  and  of  the  articles  of  association  and  by-laws  of 
the  said  bank,  hereinbefore  referred  to,  diligently,  carefully  and 
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honeBtly  to  administer  the  affairs  of  the  said  bank ;  to  employ 
none  but  honest  and  competent  persons  to  ser^e  as  officers  of  the 
said  bank ;  to  take  from  all  persons  so  employed  sufficient  seen- 
rity  for  the  faithfal  performance  of  their  daties ;  to  keep  correct 
books  of  account  of  all  the  affairs,  business  and  transactions  of 
the  said  bank ;  to  see  that  the  business  of  the  said  bank  was  pru- 
dently conducted,  and  that  the  property  and  effects  of  the  said 
bank  were  not  wasted^  stolen  or  squandered/'  etc.  It  was  then 
charged  that  the  directors  utterly  failed  to  perform  each  and  every 
of  their  official  duties,  and  during  all  the  period  from  October  8, 
1881,  to  April  14,  1882,  paid  no  attention  to  the  affairs  of  the 
bank,  failed  to  hold  or  call  meetings,  or  to  appoint  any  committee 
of  examination,  or  to  require  bonds,  or  to  make  personal  examina- 
tions into  the  conduct  and  management  of  its  affairs  and  into  the 
condition  of  its  accounts,  but  allowed  the  executive  officers  to 
manage  it  without  supervision. 

.The  bill  further  charged  that  the  defendants  permitted  the  re- 
serve of  the  bank  to  remain  below  the  amount  required  by  section 
5191  of  the  Revised  Statutes,  and  that  a  large  part  of  the  losses  of 
the  bank  arose  from  the  unlawful  extension  of  its  line  of  discounts^ 
and  would  have  been  prevented  if  the  directors  had  performed 
their  duty  and  prevented  the  increase ;  that  on  or  about  November 
7, 1881,  the  surplus  and  undivided  profits  had  been  exhausted,  and 
the  capital  stock  impaired,  and  this  should  have  been  reported  to 
the  comptroller,  whereby  the  capital  would  have  been  made  good^ 
or  the  said  bank  would  have  necessarily  been  put  into  liquidation^ 
and  further  losses  thereafter  incurred  by  continuance  of  its  busi- 
ness would  have  been  stopped.  It  was  also  asserted  that,  inde- 
pendently of  the  provisions  of  the  acts  of  congress,  the  directors 
were  trustees  for  the  bank  and  its  stockholders  and  creditors,  and 
it  was  their  duty  to  have  ascertained  whether  the  bank  had  sus- 
tained losses,  and  made  known  the  facts  and  the  general  condition 
of  the  bank  and  the  methods  of  its  management,  which  duties 
they  neglected  and  failed  to  perforin,  and  by  reason  thereof  the 
bank  sustained  great  losses,  amounting  in  the  aggregate  to  at  least 
$685,163.42.  It  was  farther  alleged  that  it  was  unlawful  for  the 
bank  to  allow  any  one  person,  company,  corporation  or  firm  to 
become  indebted  to  an  amount  exceeding  one- tenth  of  the  capital 
stock,  excepting  by  a  discount  of  bills  of  exchange  drawn  in  good 
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faith,  and  of  basiness  or  commercial  paper  actually  owned  by  the 
person  negotiating  it;  bat  that  the  directors  from  October  8, 
.1881,  to  April  14,  1882,  permitted  this  to  be  done,  and  thereby 
a  loss  of  at  least  $556,215.62  was  occasioned;  that  it  was  the 
duty  of  the  directors  and  officers  of  the  bank  to  make  accurate 
reports  to  the  comptroller,  and  they  did,  October  1,  1S81,  submit 
a  report,  and  on  December  31,  1881,  and  March  11, 1832,  further 
reports,  but  the  reports  dated  December  31,  1881,  and  March  11, 
1882,  were  false  and  misleading,  and  particularly  iu  representiug 
that  the  bank  had  a  surplus  fund  and  undivided  profits,  amount- 
ing to  large  sums,  and  an  unimpaired  capital,  and  failing  in  any 
way  to  show  that  the  bank  had  sustained  heavy  losses ;  whereas 
the  bank  had  not  at  either  of  the  dates  any  surplus  or  undivided 
profits,  and  its  capital  stock  was  exhausted,  or  largely  impaired, 
on  December  31, 1881,  and  on  March  11, 1882,  entirely  exhausted, 
by  reason  of  improvident  and  careless  management,  etc.;  that  by 
reason  of  the  false  and  misleading  character  of  the  reports  the 
comptroller  and  stockholders  and  creditors  of  the  bank  were  not 
informed  of  its  actual  condition,  and  failed  to  take  steps  to  repair 
the  losses  or  put  the  bank  in  liquidation  by  reason  of  which  the 
bank  incurred  further  losses.  And  further,  that  it  was  the  duty 
of  the  directors  who  were  such  from  October  3, 1881,  to  April  14, 
1882,  to  appoint  only  honest,  faithful,  trustworthy,  experienced 
and  competent  persons  as  officers  of  the  bank,  and  to  require 
bond  or  other  security,  and  remove  them  if  they  were  incompetent 
or  untrustworthy  in  the  performance  of  their  duties ;  that  during 
all  that  period  of  time  the  directors  then  in  office  elected  and  ap- 
pointed to  the  positions  of  president,  vice-president  and  cashier, 
persons  who  were  unfits  untrustworthy,  incompetent  and  unfaith- 
ful, and  more  particularly  in  the  appointment  of  Lee  as  vice- 
president  and  president,  McKnight  and  Bogert  being  mere  clerks 
of  the  bank,  and  subject  absolutely  to  the  control  and  direction  of 
Lee ;  that  Francis  £.  Ooit  never  actually  assumed  or  performed 
any  of  the  duties  properly  appertaining  to  the  office  of  vice-presi- 
dent, and  was  of  no  value  to  the  bank  as  one  of  its  executive 
officers ;  that,  by  reason  of  the  foregoing,  Lee,  was  during  all  the 
period  from  October  3,  1881,  down  to  the  stoppage  of  the  bank, 
in  absolute  control  thereof,  without  any  check,  oversight  or  su* 
pervision  whatever,  which  fact  was  at  all  times  known  to  the  di- 
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rectors  of  the  bank;  that  Lee  was  a  person  of  inconsiderable 
financial  responsibility  and  of  insufficient  age  and  experience  to 
qualify  him  for  the  position,  and  it  was  an  act  of  gross  ne^^ 
gence  on  the  part  of  the  directors  to  trust  the  entire  management 
of  the  bank,  or  even  the  proper  performance  of  the  dudes  of 
president,  to  Lee ;  that  under  Lee^s  management  the  line  of  dis- 
counts was  increased  by  lending  large  sums  of  money  on  accom- 
modation paper  to  Lee  personally  and  to  members  of  his  family 
and  his  personal  friends,  and  to  other  persons  with  whom  the  said 
Lee  was  engaged  in  speculations,  all  of  whom  were  of  little  or  no 
financial  responsibility,  many  of  the  loans  being  in  excess  of  tha 
amount  allowed  by  the  acts  of  congress ;  that  Lee  failed  to  take 
sufficient  security  for  the  loans,  and  in  many  cases  none  at  all ; 
that  Lee  himself  borrowed  large  sums  of  money  upon  his  own 
notes  and  by  overdrawing  his  account,  and  an  examination  of  the 
boolLs  would  have  disclosed  the  fiict,  and  that  Lee  was  lending  the 
funds  of  the  bank  to  individuals  of  insufficient  responsibility,  and 
other?rise  improperly  managing  the  affidrs  of  the  bank  and  de- 
monstrating his  unfitness  for  the  position ;  and  transactions  with 
one  Hall  were  set  forth  at  length,  and  other  improvident  trans- 
actions; and  it  was  changed  that  by  reason  of  Lee^s  reckless, 
improvident  and  criminal  conduct  the  bank,  ^*  which  had  been 
solvent  and  in  a  fair  financial  condition  on  the  said  3d  day  of 
October,  1881,  became  insolvent,  and  was  compelled  to  go  into 
liquidation  on  the  14th  day  of  April,  1882,  as  hereinbefore  al- 
leged ;  '*  that  all  of  his  acts  in  effecting  the  loans  appeared  on  the 
books,  and  might  have  been  discovered  by  the  directors  by  a 
proper  examination,  and  it  was  owing  to  their  n^ligenoe  and  in- 
attention to  duty  that  Lee  was  permitted  to  continue  in  office  and 
to  continue  his  mismanagement  of  the  bank^s  affairs  until  it  had 
become  insolvent.  Therefore,  the  complainant  insisted  that  the 
directors  were  responsible  for  all  losses  sustained  by  the  bank 
through  the  negligence  and  wrongful  conduct  of  Lea 

It  was  further  allesred  that  on  January  18,  1882,  Yought  sold 
his  stock  in  the  bank,  and  that  Spanlding  and  Francis  K  Ooit 
sold  their  stock  on  April  11,  1$S2,  and  that  thereby  eadi  of  them 
became  disqualified  to  act  as  a  director,  but  none  of  them  re- 
signed. That  on  April  14,  1SS2,  the  stock  was  held  as  follows: 
Lee,  one  hundred  and  seventy  shares ;   £Lall^  five  hnndred  and 
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seventy-eight  shares,  purchased  Ap^^  ^^y  1^^^^  >  Prosser,  fifty 
shares ;  Bamam,  thirty  shares ;  Marshall,  ten  shares ;  Mr.  Hoeh- 
ester,  ten  shares,  and  Mrs.  Rochester,  twelve  shares,  all  purchased 
in  Janaary,  1882 ;  Glnck,  twenty  shares,  purchased  in  December, 
1881,  and  ten  purchased  in  January,  1882 ;  Mrs.  Stagg,  one  hun- 
dred shares,  held  since  1864 ;  and  defendant  Johnson,  ten  shares, 
purchased  January  9,  1882.  That  all  the  stockholders,  except 
Lee,  Hall  and  Johnson,  were  ignorant  of  the  bank's  condition, 
and  innocent  of  all  participation  in  the  negligent  and  wasteful 
management  of  the  bank,  and  have  been  subjected  by  reason  of 
the  negligence,  inattention  to  duty  and  wrongful  acts  of  the  di- 
rectors, to  a  loss  equal  to  double  the  amount  of  the  par  value  of 
their  shares  of  stock,  together  with  the  amount  of  their  propor- 
tionate interest  in  the  surplus  and  undivided  profits,  which  their 
respective  interests  in  the  stock  of  the  bank  would  have  brought 
them  if  the  bank  ^'had  continued  in  the  condition  in  which  it  was 
on  the  said  3d  day  of  October,  1881."  And  complainant  claimed 
to  be  entitled  to  sne  for  and  recover  all  the  losses  and  damages 
which  the  bank,  its  stockholders  and  creditors  had  sustained  in 
the  premises. 

The  bill  prayed  for  answers,  the  oath  not  being  waived,  and 
for  general  relief,  and  was  taken  as  confessed  against  the  defend- 
ants S.  P.  Lee  and  Anne  M.  Yought,  as  executrix  of  John  H. 
Vought.  Spaulding,  Johnson,  Gushing,  the  executrix  of  Francis 
£.  Coit,  and  the  administrators  of  Charles  T.  Coit  answered  sev- 
erally. These  answers  denied  the  jurisdiction  of  the  court,  and 
denied  that  the  receiver  could  maintain  the  action  as  one  for  equi- 
table reUef,  and  insisted  that  the  remedy,  if  any,  was  at  law. 
The  answers  of  the  executrix  and  the  administrators  denied  that 
the  cause  of  action  survived.  Gushing  claimed  that  his  responsi- 
bility, if  any,  terminated  upon  the  sale  of  his  stock  September  24, 
1881.  The  defense  was  set  up  on  behalf  of  Gharles  T.  Coit  that 
he  could  not  be  held  responsible  from  October  8  to  December  11, 
1881,  when  he  died,  because  of  his  ill-health  and  absence  on  the 
leave  granted  to  him  on  October  3  ;  and  it  was  insisted  on  be- 
half of  Francis  E.  Coit  that  he  should  be  excused  for  failure  to 
attend  to  the  business  of  the  bank  by  reason  of  his  ill-health,  so 
far  as  he  did  not  attend  to  it,  if  responsible  at  all.  The  same  de- 
fense was  made  on  behalf  of  Johnson,  with  the  added  fact  of  seri- 
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ons  illneBS  in  his  family,  and  the  age  and  practical  retirement 
from  businesB  of  Mr.  Spanlding  were  also  set  forth.  All  denied 
any  intentional  wrong-doing,  or  omission  of  duty,  or  legal  respon- 
sibility for  the  losses.  All  asserted  their  confidence  in  Lee's 
capacity  and  integrity  and  their  belief  in  the  sonnd  financial  con- 
dition of  the  bank.  All  denied  any  neglect  of  dnty  in  the  prem- 
ises, and  it  was  denied  that  any  special  losses  occurred  from 
January  10,  18S2,  to  the  stoppage  of  'the  bank  ;  and  asserted  on 
behalf  of  Spaulding  and  Francis  E.  Coit  that  if  any  loss  happened 
between  the  11th  of  April  and  the  14th  they  coidd  not  be  held 
responsible  under  the  bill  as  framed,  as  they  had  parted  with  their 
stock  and  thereby  ceased  to  be  directors.  Voluminous  evidence 
was  taken,  aud  upon  the  hearing  of  the  cause  the  bill  was  dis- 
missed as  to  defendants  Spanlding,  Johnson  and  Caroline  E.  Coit, 
executrix,  without  costs,  and  as  to  defendants  Cushing  and  the 
administrators  of  Charles  T.  Coit,  with  costs.  From  this  decree 
an  appeal  was  prosecuted  to  this  court.  The  opinion  of  the  cir- 
cuit court  will  be  found  in  30  Federal  Reporter,  298. 

The  circuit  court  held  that  defendant  Cushing  ceased  to  be  a 
director  of  the  bank  prior  to  the  occurrence  of  the  losses  as  al- 
leged, and  owed  no  duty  in  that  behalf;  and  that  Charles  T. 
Coit's  absence  on  leave  from  October  8,  1881,  to  his  death,  De- 
cember 11, 1881,  exonerated  him  ;  and  that  defendants  Spanld- 
ing, Johnson  and  Francis  E.  Coit  were  not  liable  under  the 
statute,  because  they  did  not  come  within  its  provisions,  nor  by 
the  common  law,  for  by  that  each  was  liable  only  for  his  own 
miscarriages,  and  none  were  shown. 

Ansley  WUoox^  W.  HalleU  PhiUipa  and  John  O.  Milhum 
for  appellant.  E.  C.  Sprague^  Damd  F.  Day^  Benj,  H.  Wil- 
liams and  D.  If.  Lochvood  for  appellees. 

Mr.  Chief  Justice  Fitlleb,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

In  the  language  of  appellant's  counsel,  the  bill  was  framed  upon 
the  theory  of  a  breach  by  the  defendants  as  directors  ^*  of  their 
common-law  duties  as  trustees  of  a  financial  corporation,  and  of 
breaches  of  special  restrictions  and  obligations  of  the  national 
banking  act."  And  it  is  claimed  that  the  defendants  should  have 
been  held  liable  for  the  losses  which  occurred  through  loans  of  the 
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bank's  fande  and  moneys  daring  their  term  of  office  as  directofs 
to  Lee,  his  father,  his  wife,  and  certain  designated  persons^  which 
were  the  principal  losses,  though  there  were  others  smaller  in 
amount  for  which  they  were  responsible.  This  liability  is  alleged 
to  have  been  incurred  by  Lee  for  all  loans  from  October  8,  1881, 
until  April  14,  1882 ;  by  F.  K  Coit  for  all  losses  through  the 
mismanagement  of  the  bank  from  October  3,  1881,  until  April 
14, 1882,  which  could  ha^e  been  prevented  by  reasonable  diligence 
and  care  on  the  part  of  the  directors ;  by  John  H.  Yought  on  the 
same  basis  and  for  the  same  time ;  by  Oharles  T.  Coit  from  Oc- 
tober 3  to  December  11,  1881 ;  by  Gushing  from  October  3, 1881, 
to  January  10,  1882,  unless  his  liability  terminated  with  the  trans- 
fer of  his  stock  on  the  books  of  the  bank ;  by  Spaulding  and  John- 
son from  January  10  to  April  14, 1882.  It  is  contended  as  an 
independent  proposition  that  each  of  the  defendants  should  have 
been  held  liable  for  aU  loans  made  during  the  periods  before  men- 
tioned when  the  loans  exceeded  ten  per  cent  of  the  capital  of  the 
bank,  in  violation  of  section  5200,  Etevised  Statutes,  and  also  for 
all  loans  made  while  the  bank's  reserve  was  below  fifteen  per  cent 
of  its  deposits,  in  violation  of  section  5191,  Revised  Statutes^  where 
.such  loans  resulted  in  losses ;  and,  finally,  that  each  of  the  defend- 
ants should  liave  been  held  absolutely  liable  for  all  losses  of  the 
bank  incurred  by  carrying  on  its  business  after  its  capital  became 
impaired  or  exhausted,  and  the  bank  insolvent. 

Under  section  5136,  Revised  Statutes^  national  banking  associ- 
ations were  empowered :  ^^  Fifth.  To  elect  or  appoint  directors, 
and  by  its  board  of  directors  to  appoint  a  president,  vice-presi- 
dent, cashier  and  other  officers ;  define  their  duties,  require  bonds 
of  them  and  fix  the  penalty  thereof ;  dismiss  such  officers,  or  any 
of  them,  at  pleasure,  and  appoint  others  to  fill  their  {daces.  Sixth. 
To  prescribe,  by  its  board  of  directors,  by-laws  not  inconsistent 
with  law, -regulating  the  manner  in  which  its  stock  shall  be  tran^ 
f erred,  its  directors  elected  or  appointed,  its  officers  appointed^  its 
property  transferred,  its  general  business  conducted,  and  the  privi- 
leges granted  to  it  by  law  exercised  and  enjoyed.  Seventh.  To 
exercise  by  its  board  of  directors  or  duly-authorized  officers  or 
agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  nec- 
essary to  cany  on  the  business  of  banking  ;  by  discounting  and 
negotiating  promiasory  notes,  drafts,  bills  of  exchange  and  other 
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evidences  of  debt ;  by  receiving  deposits ;  bj  buying  and  selling 
exchange,  coin  and  bullion ;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing  and  circulating  notes,  according  to  the 
provisions  of  this  title."  By  section  5145  the  affairs  of  each  as- 
sociation were  to  be  managed  by  not  less  than  five  directors^  to  be 
elected  at  meetings  to  be  held  in  January,  and  to  hold  office  for 
one  year  and  until  their  successors  were  elected  and  had  qualified ; 
and  by  section  5146  every  director  was  obliged  to  own  in  his  own 
right  at  least  ten  shares  of  the  capital  stock,  and,  if  he  ceased  to 
own  the  required  number  of  shares,  or  became  in  any  other  man- 
ner disqualified,  he  thereby  vacated  his  place.  By  section  5148 
any  vacancy  in  the  board  was  to  be  filled  by  an  appointment  by 
the  remaining  directors,  and  any  director  so  appointed  held  his 
place  until  the  next  election.  Section  5147  provided  that  "  each 
director,  when  appointed  or  elected,  shall  take  an  oath  that  he  will, 
so  far  as  the  duty  devolves  on  him,  diligently  and  honestly  ad- 
minister the  affairs  of  such  association,  and  will  not  knowingly 
violate  or  willingly  permit  to  be  violated,  any  of  the  provisions  of 
this  title  ;  and  that  he  is  the  owner  in  good  faith,  and  in  his  own 
right,  of  the  number  of  shares  of  stock  required  by  this  title," 
etc.  By  section  5211  every  bank  was  required  to  make  not  less 
than  five  reports  during  each  year,  under  the  oath  of  the  president 
or  cashier,  and  attested  by  at  least  three  of  the  directors,  exhibiting 
in  detail  the  resources  and  liabilities  of  the  bank,  and  the  comp- 
troller could  call  for  special  reports.  Under  section  5240  the 
appointment  of  bank  examiners  was  provided  for,  with  power  to 
make  thorough  examination  into  the  affairs  of  any  bank,  and  in 
doing  so  to  examine  any  of  the  officers  and  agents  on  oath,  and 
make  a  full  and  detailed  report  to  the  comptroller.  Section  5239 
is  in  these  words :  ^^  If  the  directors  of  any  national  banking  as- 
sociation shall  knowingly  violate,  or  knowingly  permit  any  of  the 
officers,  agents  or  servants  of  the  association  to  violate,  any  of  the 
provisions  of  this  title,  all  the  rights,  privileges  and  franchises  of 
the  association  shall  be  thereby  forfeited.  Such  violation  shall, 
however,  be  determined  and  adjudged  by  a  proper  circuit,  district 
or  territorial  court  of  the  United  States,  in  a  suit  brought  for  that 
purpose  by  the  comptroller  of  the  currency  in  his  own  name,  be- 
fore the  association  shall  be  declared  dissolved.  And  in  cases  of 
such  violation  every  director  who  participated  in  or  assented  to 
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the  same  shall  be  held  liable  in  his  personal  and  individual  capac- 
ity for  all  damages  which  the  association,  its  shareholders  or  any 
other  person  shall  have  sustained  in  consequence  of  such  violation." 

When  the  banking  act  was  originallj  passed,  and  this  bank  was 
organized,  that  which  is  now  subdivision  7  of  section  5136  did  not 
contain  the  words  "or  duly-authorized  officers  or  agents,  sub- 
ject to  law ; "  that  is,  the  original  act  provided  that  the  board  of 
directors  might  exercise  all  such  incidental  powers  as  should  be 
necessary  to  carry  on  the  business  of  banking  as  there  specified, 
but  said  nothing  about  the  exercise  of  those  powers  by  the  bank 
officers  or  agents.  The  words  were  inserted  in  the  Bevised  Stat- 
utes 1873-74. 

The  articles  of  association  of  the  First  National  Bank  of  Buffalo 
were  framed  under  section  5133,  Kevised  Statutes,  and  provided 
for  an  annual  meeting  of  the  stockholders ;  that  the  board  of  di- 
rectors should  appoint  a  president,  cashier  and  such  other  officers 
and  clerks  as  might  be  required  to  transact  the  business  of  the  as- 
sociation and  define  their  respective  duties  and  by  their  by-laws 
specify  by  what  officers  of  the  association  or  committee  of  the 
board  the  regular  banking  business  of  the  association  should  be 
conducted,  and  empowered  the  board  of  directors  to  require  bonds 
of  the  officers.  The  by-laws  of  the  institution  were  adopted 
December  13,  1863,  and  had  relation  to  the  then  powers  of  the 
board  of  directors.  By  section  13  a  standing  committee  was  pro- 
vided for,  to  be  known  as  the  "  exchange  committee,"  consisting 
of  the  president  and  three  directors,  appointed  by  the  board  every 
six  months,  which  had  power  to  discount  bills,  notes,  etc.,  and 
was  required  to  report  at  the  regular  board  meetings.  Under  sec- 
tion 19  a  committee  was  to  be  appointed  every  three  months  to 
examine  into  the  affairs  of  the  bank  and  report  to  the  board. 
Kegnlar  meetings  were  required  to  be  held  monthly.  It  ia  alleged 
that  on  the  7th  of  January,  1879,  the  board  requested  itself  to 
meet  thereafter  regularly  on  the  1st  of  every  month,  "  to  look 
after  the  affairs  of  the  bank,"  etc.  It  appears  that  the  provisions 
of  the  by-laws  were  not  observed,  at  least  after  the  amendment 
in  subsection  7,  section  5136,  and  that  the  management  of  the  bank 
was  left  almost  entirely  to  the  officers.  No  exchange  committee 
nor  examination  committee  was  appointed  and  th)9  meetings  of  the 
board  were  infrequent  and  perfunctory.     For  years  prior  to  the 
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f ailnre  —  fourteen  at  least  —  the  basineeB  of  the  bank  had  been 
conducted  bj  the  president 

It  is  not  contended  that  the  defendants  knowingly  violated,  or 
permitted  the  violation  of,  any  of  the  provisions  of  the  banking 
act,  or  that  they  were  guilty  of  any  dishonesty  in  adaiinistering 
the  affairs  of  the  bank ;  but  it  is  charged  that  they  did  not  dili- 
gently perforin  duties  devolved  upon  them  by  tlie  act     Our  at- 
tention has  not  been  called,  however,  to  any  dqty  specifically  im- 
posed upon  the  directors  as  individuals  by  the  terms  of  the  act, 
although,  if  any  director  participated  in  or  assented  to  any  viola- 
tion of  the  law  by  the  board,  he  would  be  individually  liaUe.    The 
corporation,  after  the  amendment  of  1874,  had  power  to  carry  ou 
its  business  through  its  officers ;  and  although  no  formal  rescdutioD 
authorized  the  president  to  transact  the  business,  yet,  in  view  of 
the  practice  of  fourteen  years  or  more,  we  think  it  must  be  held 
that  he  was  duly  authorized  to  do  so.     It  does  not  follow  that  the 
executive  officers  should  have  been  left  to  control  the  business  of 
the  bank  absolutely  and  without  supervision,  or  that  the  statute 
furnishes  a  justification  for  the  pursuit  of  that  course.    Its  lan- 
guage does  enable  individual  directors  to  say  that  they  were  guilty 
of  no  violation  of  a  duty  directly  devolved  upon  them.  Whether 
they  were  responsible  for  any  neglect  of  the  board  as  such,  or  in 
failing  to  obtain  proper  action  on  its  part,  is  another  question. 
Indeed,  it  is  frankly  stated  by   counsel  that,  ^^  although  special 
provisions  of  the  statute  are  quoted  and  relied  upon,  these  do  not 
create  the  cause  of  action,  but  merely  fumiBh  the  standard  of  duty 
and  the  evidence  of  wrong-doing; "  and  section  556  of  Morawetzon 
Private  Corporations  is  cited,  which  is  to  the  effect  that  ^^  the  liabil- 
ity of  directors  for  damages  caused  by  acts  expressly  prohibited  by 
the  company's  charter  or  act  of  incorporation  is  not  created  by 
force  of  the  statutory  prohibition.     The  performance  of  acts  which 
are  illegal  or  prohibited  by  law  may  subject  the  corporation  to  a 
forfeiture  of  its  franchises,  and  the  directors  to  criminal  liability ; 
but  this  would  not  render  them  civilly  liable  for  damages.     The 
liability  of  directors  to  the  corporation  for  damages  caused  by  un- 
authorized  acts  rests  upon  the  common-law  rule,  which  renders 
every  agent  liable  who  violates  his  authority  to  the  damage  of  bis 
principal.     A  statutory  prohibition  is  material,  under  these  cir- 
cumstanoes,  merely  as  indicating  an  express  restriction  placed 
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upon  the  powers  delegated  to  the  direetora  when  the  corporation 
was  formed."  It  is  perhaps  nnaecesaarj  to  attempt  to  define  with 
precision  the  d^ree  of  care  and  prudence  which  directors  must  exer* 
ciae  in  the  performance  of  their  daties.  The  degree  of  care  required 
depends  upon  the  subject  to  which  it  is  to  be  applied,  and  each 
case  has  to  be  determined  in  view  of  all  the  circumstances.  They 
are  not  insurers  of  the, fidelity  of  the  agents  whom  they  have  ap- 
pointed, who  are  not  their  agents,  but  the  agents  of  the  corpora- 
tion ;  and  they  cannot  be  held  responsible  for  losses  resulting  from 
the  wrongful  acts  or  omissions  of  other  directors  or  agents,  unless 
the  loss  is  a  consequence  of  their  neglect  of  duty,  either  for  failure 
to  supervise  the  business  with  attention,  or  in  neglecting  to 
use  proper  care  in  the  appointment  of  agents.  Mor.  Priv. 
Oorp.,  §  551  et  seq.,  and  cases.  Bank  directors  are  often 
styled  ^^  trustees,"  but  not  in  any  technical  sense.  The  rela- 
tion between  the  corporation  and  them  is  rather  that  of  principal 
and  agent.  Certainly  so  far  as  creditors  are  concerned,  between 
whom  and  the  corporation  the  relation  is  that  of  contract,  and  not 
of  trust.  But,  undoubtedly,  under  circumstances,  they  may  be 
treated  as  occupying  the  position  of  trustees  to  cestui  que  tnut 

In  Percy  v.  Millaudon,  8  Mart.  (N.  S.)  68,  which  has  been  cited 
as  a  leading  case  for  more  than  sixty  years,  the  supreme  court  of 
Louisiana,  through  Judge  Porter,  declared  that  the  correct  mode 
of  ascertaining  whether  an  agent  is  in  fault  ^'  is  by  inquiring 
whether  he  neglected  the  exercise  of  that  diligence  and  care  which 
was  necessary  to  a  successful  dischai^  of  the  duty  imposed  on 
him.  That  diligence  and  care  must  again  depend  on  the  nature; 
of  the  undertaking.  There  are  many  things  which,  in  their 
management,  require  the  utmost  diligence  and  most  scrupulous 
attention,  and  where  the  agent  who  undertakes  their  direction 
renders  himself  responsible  for  the  slightest  neglect.  There  are 
others  where  the  duties  imposed  are  presumed  to  call  for  nothing 
more  than  ordinary  care  and  attention,  and  where  the  exercise  of 
that  degree  of  care  suffices.  The  directors  of  banks,  from  the 
nature  of  their  undertaking,  fall  within  the  class  last  mentioned, 
while  in  the  discharge  of  their  ordinary  duties.  It  is  not  con« 
templated  by  any  of  the  charters  which  have  come  under  our  ob« 
servation,  and  it  was  not  by  that  of  the  Planters'  Bank,  that  they 
should  devote  their  whole  time  and  attention  to  the  institution  to 
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which  they  are  appointed,  and  fi^rd  it  from  injury  by  constant 
snperintendence.  Other  officers,  on  whom  compeneation  is  be- 
stowed for  the  employment  of  their  time  in  the  a&irs  of  the 
bank,  Iiave  the  immediate  management.  In  relation  to  theee 
officers  the  daties  of  directors  are  those  of  control,  and  the  neg- 
lect which  would  render  them  responsible  for  not  exercising  that 
control  properly  must  depend  on  circumstances,  and  in  a  great 
measure  be  tested  by  the  facts  of  the  case.  If  nothing  has  come 
to  their  knowledge  to  awaken  suspicion  of  the  fidelity  of  the  pres- 
ident and  cashier,  ordinary  attention  to  the  affairs  of  the  institu- 
tion is  sufficient  If  they  become  acquainted  with  any  fact  calcu- 
lated to  put  prudent  men  on  their  guard,  a  d^ree  of  care  com- 
mensurate with  the  evil  to  be  avoided  is  required,  and  a  want  of 
that  care  certainly  makes  them  responsible." 

SperiDg's  Appeal,  71  Penn.  St.  1 1,  was  the  case  of  a  bill  filed 
by  Spering,  as  assignee  of  a  trust  company,  against  its  directors  and 
others,  to  compel  them  to  make  good  losses  sustained  by  the  depos- 
itors on  the  ground  of  fraudulent  mismanagement  of  the  afEairs  of 
the  company ;  and  Judge  Sharswood,  speaking  for  the  court,  said : 
^'  It  is  by  no  means  a  well-settled  point  what  is  the  precise  rela- 
tion which  directors  sustain  to  stockholders.  They  are,  undoubt- 
edly, said  in  many  authorities  to  be  trustees,  but  that,  as  I  appre- 
hend, is  only  in  a  general  sense,  as  we  term  an  agent  or  any  other 
bailee  intrusted  with  the  care  and  management  of  the  property  of 
another.  It  is  certain  that  they  are  not  technical  trustees.  They 
can  only  be  regarded  as  mandataries  —  persons  who  have  gratui- 
tously undertaken  to  perform  certain  duties,  and  who  are,  there- 
fore, bound  to  apply  ordinary  skill  and  diligence,  but  no  more. 
*  *  *  We  are  dealing  now  with  their  responsibility  to  stock, 
holders,  not  to  outside  parties  —  creditors  and  depositors.  It  is 
unnecessary  to  consider  what  the  rule  may  be  as  to  them.  Upon 
a  close  examination  of  all  the  reported  cases,  although  there  al^ 
many  dicta  not  easily  reconcilable,  yet  I  have  found  no  judgment 
or  decree  which  has  held  directors  to  account,. except  when  they 
have  themselves  been  personally  guilty  of  some  fraud  on  the 
corporation,  or  have  known  and  connived  at  some  fraud  in  others, 
or  where  snch  fraud  might  have  been  prevented  had  they  given 
ordinary  attention  to  their  duties.  I  do  not  mean  to  say  by  any 
means  that  their  responsibility  is  limited  to  these  cases,  and  that 


Bbioqs  y.  Spauldikg.  727 

there  might  not  exist  each  a  case  of  nogligenoe,  or  of  acts  dearly 
vl^a  viresy  as  woald  make  perfectly  honest  directors  personally 
liable.  Bat  it  is  evident  that  gentlemen  selected  by  the  stock* 
holders  from  their  own  body  onght  not  to  be  judged  by  the  same 
strict  standard  as  the  agent  or  trustee  of  a  private  estate.  Were 
sneh  a  role  applied,  no  gentlemen  of  character  and  responsibility 
would  be  found  willing  to  accept  such  places.^'  And  see  Association 
V.  Coriell,  84  N.  J.  Eq.  383 ;  Hodges  v.  Screw  Co.,  1  R  I.  312  • 
Wakeman  v.  Dalley,  51  N.  Y.  27.  It  was  in  this  aspect  that 
Lord  Hatherley  remarked  in  Land  Oredit  Co.  v.  Lord  Fermoy,  L. 
B.,  5  Ch.  763 :  ^^  Whatever  may  be  the  case  with  a  trustee  a  di- 
rector cannot  be  held  liable  for  being  defrauded.  To  do  so  would 
make  his  position  intolerable."  And  the  same  view  is  expressed 
by  Sir  George  Jessel,  M.  B.,  in  his  opinion  in  Re  Dean  Coal  Min* 
Co.,  10  Ch.  Div.  460,  where  he  says :  "  One  must  be  very  careful 
in  administering  the  law  of  joint-stock  companies  not  to  press  so 
hard  on  honest  directors  as  to  make  them  liable  for  these 
constructive  defaults,  the  only  effect  of  which  would  be  to  deter 
all  men  of  any  property,  and  perhaps  all  men  who  have  any  char- 
acter to  lose,  from  becoming  directors  of  companies  at  all.  On 
the  one  hand,  I  think  the  court  should  do  its  utmost  to  bring 
fraudulent  directors  to  account ;  and,  on  the  other  hand,  should 
also  do  its  best  to  allow  honest  men  to  act  reasonably  as  directors. 
Willful  default  no  doubt  includes  the  case  of  a  trustee  neglecting 
to  sue,  though  he  might  by  suing  earlier  have  recovered  a  trust 
fund.  In  that  case  he  is  made  liable  for  want  of  due  diligence  in 
his  trust.  But  I  think  directors  are  not  liable  on  the  same  prin- 
ciple." The  theory  of  this  bill  is  that  the  defendants  are  liable, 
not  to  stockholders  nor  to  creditors,  as  such,  but  to  the  bank,  for 
losses  alleged  to  have  occurred  during  their  period  of  office,  be- 
cause of  their  inattention.  If  particular  stockholders  or  creditors 
have  a  cause  of  action  against  the  defendants  individually,  it  is  not 
sought  to  be  proceeded  on  here,  and  the  disposition  of  the  ques- 
tions arising  thereon  would  depend  upon  different  considerations. 
In  Preston  v.  Prather,  137  U.  S.  604;  11  Sup.  Ct.  Rep'r,  162, 
it  was  ruled  that  gratuitous  bailees  of  another's  property  are  not 
responsible  for  its  loss  unless  guilty  of  gross  negligence  in  its 
keeping;  and  whether  that  negligence  existed  or  not  is  a 
question  of  fact  for  a  jury  to  determine,  or  to  t>e  determined  by 
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the  eoart  where  a  jary  u  waived.  And,  farther,  that  the 
able  care  which  the  bailee  of  another's  property  intrvsted  to  him 
for  saf e-keepiDg  without  reward  most  take,  varies  with  Ae  nature^ 
yalae  and  situatioa  of  the  propertj,  and  tlie  beariag  of  iarroandiiig 
circamBtancefl  on  its  eeenrity.  That  was  a  case  of  persons  eogaged 
in  the  bosiness  of  banking  recei^ng  for  safe-keeping  a  paitMsl  oon- 
taining  bonds,  which  was  pot  in  their  yanlts.  Thej  were  notified 
that  their  assistant  cashier,  who  had  free  access  to  the  vanlta 
where  the  bonds  were  deposited,  and  who  was  a  person  of  scant 
means,  was  engaged  in  specatatious  in  stocks.  They  made  no  ex- 
amination of  the  securities  deposited  with  them,  and  did  not 
remove  the  cashier.  He  stole  the  bonds  so  deposited ;  and  it  was 
held  that  the  bankers  were  guilty  of  gross  negligence^  and  were 
liable  to  the  owner  of  the  bonds  for  their  value  at  the  time  they 
were  stolen.  And  Mr.  Justice  Field,  delivering  the  (pinion,  said : 
**  Undoubtedly,  if  the  bonds  were  received  forsafe*keeping,  with- 
out compensation  to  them  in  any  form,  but  exdnsively  for  the 
benefit  of  the  plaintifEs,  the  only  obligation  resting  npon  them 
was  to  exercise  over  the  bonds  such  reasonable  care  as  men  of 
common  prudence  would  usually  bestow  for  the  protection  of 
their  own  property  of  a  similar  character.  No  one  taking  npon 
himself  a  duty  for  another  without  consideration  is  bound,  either 
in  law  or  morals,  to  do  more  than  a  man  of  that  character  would 
do  generally  for  himself  under  like  conditions.''  No  one  of  the 
defendants  is  charged  with  the  misappropriation  or  misapplication 
of  or  interference  with  any  property  of  the  bank  nor  with  care- 
lessness in  respect  to  any  particular  prop)erty,  but  with  the  omis- 
sion of  duty  which,  if  performed,  would  have  prevented  certain 
specified  losses,  in  respect  of  which  complainant  Beeka  to  charge 
them. 

The  doctrine  that  one  trusteeis  not  liable  for  the  acts  or  defaults 
of  his  co-trustees,  and  while,  if  he  remains  merely  passive,  and 
does  not  obstruct  the  collection  by  a  co-trustee  of  moneys,  is  not 
liable  for  waste,  is  conceded  ;  but  it  is  argued  that  if  he  himself 
receives  the  funds,  and  either  delivers  them  over  to  his  associate, 
or  does  any  act  by  which  they  come  into  the  possession  of  the 
latter  or  under  his  control,  and  but  for  which  he  would  not  have 
reoeived  them,  such  trustee  is  liable  for  any  loss  resulting  from 
the  waste  (Brueu  v.  Gillet,  115  N.  Y.  10 ;  31  N.  E.  RepV,  676 ; 
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2  Pom.  Eq.  Jar.,  §§  1069,  1081),  and  that  this  oaee  oomeB  within 
the  rule  as  thns  qaalified.  Treated  as  a  cause  of  action  in  favor 
of  the  corporation,  a  liability  of  this  kind  should  not  light] j  be 
imposed  in  the  absence  of  any  element  of  positive  misfeas&noey 
and  solely  upon  the  ground  of  passive  negligence ;  and  it  must 
be  made  to  appear  that  the  losses  for  which  defendants  are  re- 
quired to  respond  were  the  natural  and  necessary  consequence  of 
omission  on  their  part.  And  in  this  connection  the  remarks  of 
Mr.  Justice  Bradley  in  Bailroad  Co.  v.  Lockwood,  17  Wall  S57, 
382,  may  well  be  quoted :  ^^  We  have  already  adverted  to  the 
tendency  of  judicial  opinion  adverse  to  the  distinction  between 
gross  and  ordinary  negligence.  Strictly  speaking,  these  expres- 
sions are  indicative  rather  of  the  degree  of  care  and  diligence 
which  is  due  from  the  party,  and  which  he  fails  to  perform,  than 
of  the  amount  of  inattention,  carelessness  or  stupidity  which  he 
exhibits.  If  very  little  care  is  due  from  him,  and  he  fails  to  be- 
stow that  little,  it  is  called  '  gross '  negligence.  If  very  great  care 
is  due,  and  he  fails  to  come  up  to  the  mark  required,  it  is  called 
'  slight '  negligence.  And  if  ordinary  care  is  due,  such  as  a  pru- 
dent man  would  exercise  in  his  own  affairs,  failure  to  bestow  that 
amount  of  care  is  called  ^  ordinary '  negligence.  In  each  case  the 
n^ligence,  whatever  epithet  we  give  it,  is  failure  to -bestow  the 
care  and  skill  which  the  situation  demands,  and  hence  it  is  more 
strictly  accurate,  perhaps,  to  call  it  simply  ^negligence.'  And 
this  seems  to  be  the  tendency  of  modem  authorities.  If  they 
mean  more  than  this,  and  seek  to  abolish  the  distinction  of  degrees 
of  care,  skill  and  diligence  required  in  the  performance  of  various 
duties  and  the  fulfillment  of  various  contracts,  we  think  they  go 
too  far,  since  the  requirement  of  different  degrees  of  care  in  dif- 
ferent situations  is  too  firmly  settled  and  fixed  in  the  law  to  be 
ignored' or  changed."  In  any  view  the  degree  of  care  to  which 
these  defendants  were  bound  is  that  which  ordinarily  prudent  and 
diligent  men  would  exercise  under  similar  circumstances,  and  in 
determining  that  the  restrictions  of  the  statute  and  the  usages  of 
business  should  be  taken  into  account.  What  may  be  negligence 
in  one  case  may  not  be  want  of  ordinary  care  in  another,  and  the 
question  of  negligence  is,  therefore,  ultimately  a  qnestion  of  fact, 
to  be  determined  under  all  the  cir  cumstances.   The  alleged  liability 

of  the  defendants  is  such  that  the  facts  m  ust  be  examined  as  to 
«  • 

each  of  them. 
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As  to  the  defendant  OuBhing,  the  evidence  establishes  that  oa 
the  24th  of  September,  1881,  he  resigned  his  office  as  a  director 
of  the  bank  verbally  to  Oharles  T.  Coit,  the  then  president,  and 
on  that  day  sold  to  Mr.  Coit  the  ten  shares  of  the  capital  stock  of 
which  he  was  the  owner.  The  books  of  the  bank  show  the  sale 
and  transfer  as  of  September  24,  1881,  but  the  certificate  and 
power  of  attorney  authorizing  the  transfer  were  apparently  not- 
delivered  until  October  7,  when  the  money  was  paid,  being  $125 
per  share.  Aocording  to  the  recollection  of  Lee,  the  entry  in  the 
transfer-book  was  not  made  until  November,  when  he  thinks  the 
stock  was  sent  up  to  him  by  Mr,  Coit  from  New  York  city,  but 
he  was  informed  of  Mr.  Cnshing's  resignation  of  his  position  as 
director  on  October  3,  1881,  by  Mr.  Coit,  who  was  then  president 
of  the  bank.  This  was  brought  out  upon  cross-examination,  after 
complainant  had  examined  Lee  in  chief  in  relation  to  Cushing's 
resignation,  and  the  vacancy  created  by  the  transfer  of  his  stock. 
Cusbing  testified  that  the  transfer  was  made  on  September  24, 
1881,  and  we  cannot  hold  that  the  circuit  court  erred, in  conclud- 
ing that  that  testimony,  coupled  with  the  evidence  of  the  record, 
outweighed  the  testimony  of  Lee,  which  was,  indeed,  of  minor 
importance  if  the  resignation  had  taken  efEect  as  stated.  It  is 
objected  that  the  evidence  of  Cushing  was  incompetent,  but  we 
do  not  tind  that  this  objection  was  made  when  Cushing  was  ex- 
amined and  cross-examined  as  a  witness.  Nor  do  we  think  the 
evidence  incompetent  as  against  complainant.  Rev.  St,  §  853; 
Code  Civ.  Proc.  N.  Y.,  §  829 ;  Bank  v.  Jacobus,  109  P.  S.  275 ; 
3  Sup.  Ct.  RepV,  219 ;  Snyder  v.  Fielder,  139  U.  S.  478 ;  11 
Sup.  Ct.  Rep'r,  583.  In  Whitney  v.  Butler,  118  IT.  S.  655 ;  7 
Sup.  Ct.  Rep'r,  61,  it  was  held  that  where  stock  had  been  sold, 
and  the  certificate,  with  power  of  attorney  for  transfer  duly  ex- 
ecuted in  blank,  delivered  to  the  president  of  the  bank,  the 
responsibility  of  the  original  stockholder  terminated.  And  Mr. 
Justice  Harlan  said  for  the  court :  ^^  It  was  suggested  in  argument 
that  the  defendants  should  have  seen  that  the  transfer  was  made. 
But  we  were  not  told  precisely  what  ought  to  have  been  done  to 
this  end  that  was  not  done  by  them  and  their  agents.  Had  any 
thing  occurred  that  would  have  justified  the  defendants  in  believ- 
ing, or  even  in  suspecting,  that  the  transfer  had  not  been  promptly 
made  on  the  books  of  the  bank,  they  would,  perhaps,  have  been 
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wanting  in  dae  diligence  had  they  not,  by  inspection  of  the  bank's 
stock-register,  ascertained  whether  the  proper  transfer  had  in  fact 
been  made.  But  there  was  nothing  to  justify  sach  a  belief  or  to 
excite  such  a  suspicion.  Their  conduct  was,  under  all  the  circum- 
stances, that  of  careful,  prudent  business  men ;  and  it  would  be  a 
harsh  interpretation  of  their  acts  to  hold  (in  the  language  of  some 
of  the  cases,  when  considering  the  general  question  under  a  dif- 
ferent state  of  facts)  that  they  allowed  or  permitted  the  name  of 
Whitney  to  remain  on  the  stock-register  as  a  shareholder.  We  are 
of  opinion  that,  within  a  reasonable  construction  of  the  statute, 
and  for  all  the  objects  intended  to  be  accomplished  by  the  pro- 
vision imposing  liability  upon  shareholders  for  the  debts  of  national 
banks,  the  responsibility  of  the  defendants  must  be  held  to  have 
ceased  upon  the  surrender  of  the  certificates  to  the  bank  and  the 
delivery  to  its  president  of  a  power  of  attorney  sufficient  to  effect, 
and  intended  to  effect,  as  that  officer  knew,  a  transfer  of  the  stock 
on  the  books  of  the  association  to  the  purchaser."  Tested  by  this 
rule,  the  conclusion  of  the  circuit  court  on  the  matter  was  correct. 
The  resignation  was  orally  tendered  to  the  president,  and  mani- 
festly accepted  by  him,  since  the  sale  of  the  stock  was  made  at  the 
same  time,  and  the  president  informed  the  cashier  of  the  fact  a 
few  days  afterward.  Putting  a  resignation  in  writing  is  the  more 
orderly  and  proper  mode  of  procedure ;  but  if  the  fact  exists,  and 
is  adequately  proven,  the  result  is  necessarily  the  same,  as  applied 
to  this  case.  We  do  not  understand  that  because  section  5145  of 
the  Revised  Statutes  provides  that  directors  shall  hold  office  for 
one  year  and  until  their  successors  have  been  elected  and  have 
qualified,  this  prohibits  resignations  during  the  year ;  and  while 
the  banking  law  is  silent  as  to  the  time  when  and  the  method  by 
which  the  office  of  director  may  be  resigned,  we  think  that  leaves 
it  as  at  common  law,  and  that  this  resignation  was  effective.  Rex 
V.  Mayor,  1  Ld.  Raym.  563 ;  Olmsted  v.  Dennis,  77  N.  Y.  378 ; 
Chandler  v.  Hoag,  2  Hun,  613 ;  63  N.  T.  624 ;  Bruce  v.  Piatt, 
80  N.  Y.  379  ;  Port  Jervis  v.  Bank,  96  N.  Y.  550.  Having  sold 
his  stock  September  24,  and  resigned  his  position,  Mr.  Cushing 
did  not  thereafter  act  as  a  director,  and  was  not  present  at  the 
meetings  of  October  3  and  December  17,  1881,  and  January  10, 
1882.  The  bill  alleges  that  the  bank  was  entirely  solvent  on  Oc- 
tober 3,  and  engaged  in  a  prosperous  business,  with  a  large  surplus. 
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the  shareB  oommanding  a  premium  of  flttj  per  cent  Upon  this 
question  there  was  no  issue  made  as  between  oomplainaat  and 
Onshing,  and  while,  as  hereafter  stated,  we  believe  the  bank  to 
have  been  hopelessly  insolvent  at  that  date,  the  case  mnst  be  de- 
termined upon  the  allegations  of  the  bill,  and  there  is  nothing  in 
the  report  to  east 'the  least  suspicion  upon  the  good  faith  of  the 
transaction.  There  is  no  charge  of  breach  of  trust  prior  to  the 
resignation  and  sale,  and  the  decree  as  to  Gushing  mnst  be  affirmed. 

Oharles  T.  Ooit  had  been  the  first  cashier  of  the  bank,  and  was 
elected  a  director  in  1870.  He  was  its  president  from  June,  1879, 
to  the  date  of  his  death  on  December  11,  1881.  On  October  3, 
1881,  a  meeting  of  the  board  of  directors  was  held,  at  which 
Charles  T.  Coit,  Francis  E.  Coit,  Yonght  and  Lee  were  present. 
Cashing,  who  had  resigned  on  the  24th  of  September,  was  absent. 
It  appears  that  at  this  meeting  a  resolution  was  adopted  giving 
Charles  T.  Coit,  the  president,  a  leave  of  absence  on  account  of  ill* 
health  for  one  year.  No  one  was  elected  president  prior  to  Jan- 
uary 10,  1883,  in  his  place.  There  is  no  doubt  of  the  severity  of 
his  illness  and  the  necessity  for  his  absence ;  but  it  is  contended 
that  the  resolution  referred  to  absence  as  president,  and  not  as 
director,  and  that  no  power  existed  to  allow  leave  of  absence  to  a 
member  of  the  board,  and  so  that  the  resolution  should  be  limited 
to  excuse  him  from  attendance  at  the  bank,  but  not  to  permit  him 
to  leave  the  city ;  and  it  is  said  that  if  he  wished  to  be  absolved 
from  responsibility  while  absent  in  search  of  restored  health,  he 
should  have  resigned.  If  such  were  the  rule,  we  apprehend  that 
moneyed  corporations  would  find  extreme  difficulty  in  obtaining 
proper  persons  to  act  as  directors.  But  it  is  not  the  rule.  Mr. 
Coit  was  guilty  of  no  want  of  ordinary  care  in  acting  upon  the 
leave  of  absence,  and  is  not  to  be  held  because  he  did  not  resign. 
Invalids  are  permitted  to  indulge  in  the  hope  of  recovery,  and  are 
not  called  upon  by  reason  of  illness  to  retire  at  once  from  the 
affairs  of  this  world,  and  confine  themselves  to  preparation  for 
their  passage  into  another.  There  was  here  no  neglectful  aban- 
donment of  duty  from  October  3  to  December  11,  and  the  decree 
in  favor  of  the  administration  of  Charles  T.  Coit  was  properly 
rendered. 

We  pass,  then,  to  the  inquiry  as  to  the  liability  of  defendants 
Spaulding  and  Johnson.    In  what  did  their  negligence  consist^ 
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and  were  loesee  occasioned  bj  that  negligence,  and  what  losaea? 
Their  conduct  is  to  be  judged  not  by  the  event,  but  by  the  cir- 
cnniBtancea  under  which  they  acted.  Johnson  had  done  business 
with  the  bank  since'  1865,  and  from  1879  had  been  a  customer 
individually,  and  also  connected  with  several  firms  who  kept 
accounts  with  the  bank  and  had  a  line  of  discounts  there.  When 
requested  by  Lee  in  December,  1881,  to  fill  one  of  the  vacancies 
created  by  the  resignation  of  Cashing  and  the  death  of  Charles  T. 
Coit,  he  objected  to  doing  so,  on  the  ground  of  want  of  knowledge 
of  the  banking  business,  and  the  fact  that  the  nature  of  his  own 
business  carried  him  away  considerably  from  the  city  ;  but,  finally, 
upon  being  informed  that  the  bank  was  in  prosperous  condition, 
and  that  much  of  his  time  would  not  be  required,  accepted. 
After  the  10th  of  January,  he  was  in  the  bank  from  time  to  time, 
and  inquired  about  its  business,  and  was  told  by  Lee  that  every 
thing  was  going  on  well.  At  Lee's  request  he  signed  the  report 
of  March  11, 1882,  which  had  been  sworn  to  by  the  cashier,  and 
signed  by  Francis  £.  Coit  before  Johnson  signed  it.  He  was 
informed  that  the  report  contained  a  correct  exhibit  of  the  condi- 
tion of  the  bank  as  shown  by  its  books ;  and  Lee  testified  that  it 
did,  and  that,  if  incorrect,  the  error  could  not  have  been  detected 
by  an  examination  of  the  books  and  papers  of  the  bank.  Very 
soon  after  the  10th  of  January,  Mrs.  Johnson  became  perilously 
ill,  and  Johnson,  through  the  extra  strain  put  upon  him,  fell  him- 
self into  such  a  physical  and  mental  condition  as  incapacitated  him 
from  properly  attending  to  business.  Spaulding  had  had  a  large 
and  various  experience,  and,  as  a  member  of  congress,  drafted  the 
original  national  banking  act,  was  president  of  a  leading  bank,  and 
connected  with  several  financial  corporations,  and  testified  that  the 
practice  of  banks,  so  far  as  he  knew,  all  over  the  country,  was  to  a 
large  extent  to  carry  on  the  business  through  their  executive 
officers,  especially  where  these  officers  held  a  majority  of  the  stock ; 
that  when  he  purchased  his  stock  he  believed  this  bank  was  being 
conducted  by  its  duly-authorized  officers,  and  his  judgment  was 
that  his  duty  as  a  director  was  disohai^ged  if  he  attended  the  meet- 
ings to  which  he  was  summoned,  performed  such  duties  as  were 
specifically  required  of  him,  and  gave  such  advice  as  was  asked 
from  bim ;  that  his  summers  were  spent  upon  his  farm  in  the 
country ;  that  in  1883  he  was  seventy-two  years  of  age ;  that  he 
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was  in  a  measure  retired  from  business,  so  that  he  gave  very  little 
attention  to  the  affairs  of  his  own  bank,  but  was  ready  to  give  any 
advice  or  suggestions  when  called  upon  for  that  purpose  upon  any 
special  matters ;  that  for  many  years  it  had  been  the  practice  in 
the  corporation  in  which  he  was  a  director  to  treat  him  as  an  ad- 
visory director,  and  not  as  a  director  occupied  in  the  daily  man* 
agement  of  their  affairs;  and  that  he  accepted  the  position  upon 
the  understanding  that  he  should  occupy  this  relation.  He  set 
forth  in  his  answer,  which  was  made  under  oath,  as  required  by 
the  bill,  and  which  was,  therefore,  evidence,  that  it  was  well  known 
to  the  stockholders  and  most  other  persons  dealing  with  the  bank 
that  he  had  retired  from  active  pursuits,  and  that  it  was  only  ex- 
pected of  him  by  the  stockholders  and  the  depositors  of  the  bank 
that  he  should  more  especially  perform  such  duties  as  he  shoald 
be  specifically  required  to  perform  by  its  board  of  directors  and 
officers,  and  that  he  should  impart  such  advice  in  its  management 
as  he  should  be  asked  to  give  in  the  course  of  its  business.  He 
further  stated  that  he  never  received  or  expected  to  receive  any 
compensation  or  benefit  from  the  bank  as  a  director ;  that  Lee 
was  the  owner  of  a  large  majority  of  the  stock ;  that,  as  is  cus- 
tomary in  such  cases,  Lee  had  assumed,  to  a  laige  extent,  the 
management  and  control  of  the  bank,  with  the  knowledge  of  the 
other  directors,  and  with  the  knowledge  of  the  stockholders  of  the 
bank,  and  most,  if  not  all,  of  the  depositois  therein ;  and  upon  in- 
formation and  belief  ^*  that  long  before  he  became  a  stockholder 
of  said  bank,  and  up  to  the  time  he  became  such  stockholder,  and 
while  he  was  such  stockholder,  it  was  understood  by  all  persons 
having  dealings  with  the  said  bank  that  the  said  Lee  practically 
administered  the  affairs  thereof,  as  its  chief  executive  officer." 

A  large  amount  of  evidence  was  given  tending  to  show  that 
nearly,  if  not  all,  of  the  present  creditors  of  the  bank  were  famil- 
iar with  the  fact  that  the  business  of  the  bank  was  conducted,  so 
far  as  its  discounts  and  other  banking  business  was  concerned, 
without  the  intervention  of  the  board  of  directors  or  a  committee 
of  that  board.  Mr.  Spaulding  further  testified  that  he  never  re- 
ceived any  notice  to  attend  directors'  meetings ;  that  he  had  no 
actual  knowledge  of  the  by-laws  ;  that  he  was  not  appointed  on 
any  committee,  or  requested  to  perform  any  duty;  that  he  sup- 
posed the  bank  was  in  a  prosperous  condition  down  to  the  day  of 
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its  failure ;  that  he  had  confidence  in  Lee's  capacity  and  int^rity, 
and  that  the  bnsiness  of  the  bank  was  being  conducted  safely  and 
prosperously  under  his  management;  that  he  talked  with  Lee 
in  regard  to  the  affairs  of  the  bank,  who  told  him  the  bank  was 
in  good  condition ;  that  he  examined  the  reports  made  to  the 
comptroller,  December  31,  1881,  and  March  11, 1882,  and  saw  by 
them  that  every  thing  was  going  right ;  and  that  he  knew  the  duty 
of  making  an  examination  had  not  been  devolved  upon  him ;  and 
further  stated  that  it  would  have  taken  a  month  to  have  ascertained 
whether  the  reports  to  the  comptroller  were  correct,  and  that  it 
was  the  duty  of  the  comptroller  and  the  bank  examiner  to  do  so. 
The  evidence  fairly  establishes  that  this  bank  was  in  good  credit 
up  to  the  time  of  its  failure.  It  had  been  in  existence  for  eigh- 
teen years ;  had  been  prosperous ;  had  paid  dividends  regularly 
down  to  and  into  1881,  and  its  stock  had  for  years  stood  far  above 
par  —  at  fifty  per  cetot  above,  October  3^  1881,  according  to  com- 
plainant. Neither  the  defendants,  nor  the  bank's  customers,  nor 
the  community,  appear  to  have  entertained  the  least  suspicion  as 
to  its  solvency.  The  losses  which  it  is  claimed  rendered  it  insol- 
vent, and  for  the  recovery  of  which  losses  this  action  was  insti- 
tuted, occurred  by  reason  of  the  discounting  by  Lee  of  the  paper 
of  persons  engaged  with  him  in  outside  business  and  speculations, 
who  were  not  adequately  responsible  for  their  engagements.  The 
vice  in  the  situation  lay,  not  in  the  reports  nor  in  the  books,  upon 
their  face,  but  in  the  unreliability  of  the  bills  receivable.  Were 
these  defendants  guilty  of  negligence  in  allowing  Lee  to  remain 
in  charge  of  the  bank  ?  Would  they  have  been  so  guilty  if  they 
had  put  him  in  charge  for  the  first  time  on  the  10th  of  January? 
It  appears  that  Lee  went  into  the  employment  of  this  bank  in 
1868,  being  then  eighteen  years  old,  and  so  remained  until  April 
14,  1882;  occupying  in  succession  the  positions  of  messenger  boy, 
book-keeper,  teller,  assistant  cashier,  cashier,  vice-president  and 
president.  He  was  the  son  of  an  old  and  well-known  citizen  of 
Buffalo,  a  graduate  of  its  high  school,  was  or  had  been  one  of  the 
trustees  and  treasurer  of  a  leading  church  in  Buffalo,  treasurer  of 
the  Young  Men's  Christian  Association  and  a  member  of  the 
Young  Men's  Association.  His  general  character  was  good,  his 
reputation  for  integrity  and  financial  capacity  excellent,  and  he 
possessed  the  confidence  of  his  fellow-citizens.     Upon  the  10th  of 
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January,  1882,  he  was  the  owner  of  two-thirda  of  the  i^ock  of  the 
bank,  and  had  apparently  a  greater  interest  than  any  other  person 
in  seeing  that  its  affairs  were  so  managed  that  its  capital  would 
remain  unimpaired.  The  business  of  the  bank  had  been  conducted 
for  years  by  the  president,  assisted  by  the  other  executive  officen, 
and  it  had  seemingly  been  well  conducted.  Lee  was  selected  to 
assume  the  management  when  Charles  T.  Coit  retired  in  October, 
188 1,  by  the  then  board  of  directors,  and  there  was  nothing  to 
indicate  that  the  choice  was  not  a  proper  and  fit  one.  We  think 
no  jury  would  have  been  justified  in  finding  defendants  guilty  of 
negligence  in  retaining  Lee  in  the  management  of  the  bank.  Nor 
was  there  any  violation  of  law  in  permitting  him  to  conduct  its 
business,  for  he  was  duly  authorized  to  do  so  under  the  provisionB 
of  the  act.  We  do  not  mean  that  this  dispensed  with  reasonable 
oversight  by  the  directors,  but  that  belongs  to  a  different  branch 
of  inquiry. 

But  it  is  contended  that  defendants  should  have  insisted  on 
meetings  of  the  board  of  directors,  or  had  special  meetings  called, 
and  at  those  meetings  or  otherwise  made  personal  examination 
into  the  affairs  of  the  bank,  and  tiiat,  had  they  done  this,  they 
would  have  discovered  the  condition  of  the  bank,  and  prevented 
losses  occurring  subsequently  to  the  10th  of  January.  Here, 
again,  it  should  be  observed  that  even  trustees  are  not  liable  for 
the  wrongful  acts  of  their  co-trustees  unless  they  connive  at  them 
or  are  guilty  of  negligence  conducive  to  their  commission,  and 
that  Lee  and  Yought  had  long  been  directors.  It  is  shown  that 
for  fourteen  years  the  affairs  of  the  bank  had  been  left  wholly 
with  the  president  and  cashier,  and  that  from  the  10th  of  January 
to  the  stoppage  of  the  bank  the  business  was  done  as  it  had  always 
been  done.  No  bonds  had  been  required  of  the  officers  for  at 
least  fourteen  years.  No  meetings  were  held  by  the  board  of  di- 
rectors except  the  annual  meeting  and  meetings  to  declare  divi- 
dends, or  on  some  special  occasion.  No  exchange  committee  had 
been  appointed  since  1875 ;  and  no  committees  had  ever  been  ap- 
pointed to  examine  into  the  bank's  affairs,  question  its  cashier,  or 
compare  its  assets  and  liabilities  with  the  balances  on  the  general 
ledger.  So  that  this  manner  of  conducting  the  business  had  been 
sanctioned  by  long-continued  usage,  and  the  evidence  tends  to 
ahow  that  the  method  pursued  must  have  been  and  was  well  known 
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to  many  of  its  customersy  inclading  those  who  were  creditors  at 
the  time  of  its  failure,  as  well  as  its  stockholders.  All  this  was 
not  as  it  shonld  have  been,  and  ought  not  to  be  countenanced  ; 
but  the  facts  have  an  important  bearing  on  the  question  whether 
Spaulding  and  Johnson  should  be  held  liable  because  they 'did  not 
at  once  endeavor  to  change  the  entire  methods  of  doing  business, 
and  enter  upon  an  exhaustive  investigation  of  the  assets.  Would 
ordinarily  prudent  and  diligent  men  have  done  so  under  similar 
circumstances  ?  It  is  not  so  much  a  question  of  holding  meetings 
as  of  examination,  searching  and  thorough ;  an  overhauling  of  the 
bills  receivable,  and  the  detection  of  the  uncollectible  indebted- 
ness which  rendered  the  bank  insolvent.  Were  Spaulding  and 
Johnson  guilty  of  negligence  in  that  they  did  not  make  such  an 
examination  within  ninety  days  after  they  became  directors,  in  the 
teeth  of  the  assurances  of  Lee,  in  whom  they  reposed  confidence, 
who  had  been  connected  with  the  bank  for  so  many  years,  and 
who  owned  two-thirds  of  the  stock  ?  The  kind  of  examination 
required  is  indicated  by  the  fact  that,  although  the  evidence  leaves 
it  beyond  question  that  the  bank  was  insolvent  on  the  8d  of  Oc- 
tober, 1881,  its  capital  and  surplus  wholly  exhausted,  and  losses 
incurred  for  thousands  of  dollars  beyond  that  amount,  complainant, 
after  a  year's  close  investigation,  alleges  that  the  bank  was  at  that 
time  solvent,  engaged  in  a  prosperous  business,  with  au  unim- 
paired capital  and  a  surplus,  and  with  stock  standing  at  fifty  per 
cent  above  par.  Indeed,  the  books  and  papers  of  the  bank  were 
kept  in  such  a  condition  that  even  the  cashier  swore  that  he  did 
not  suspect  any  thing  wrong  in  the  management  until  April  10, 
1882.  There  were,  it  is  true,  two  transactions  in  violation  of  the 
provisions  of  the  banking  law,  not  entered  on  the  books,  and  to 
which  the  learned  circuit  judge  refers.  On  the  18th  of  January, 
1882,  Lee  took  $23,680  from  the  cash  of  the  bank,  which  he  re- 
placed by  a  slip  of  paper,  with  the  amount  on  it,  in  the  cash 
drawer.  This  was  called  a  ^^cash  item,"  and  was  thereafter 
counted  as  cash.  It  was  reduced  from  time  to  time,  until  on 
April  12  it  was  $12,405.  On  February  15  he  took  $16,787.60 
in  the  same  way  from  the  bank's  cash,  and  placed  a  similar  slip  in 
the  drawer.  This  was  reduced  by  April  12  to  $11,435.  These 
transactions  were  not  concealed  from  the  cashier  and  subordinate 

officers  of  the  bsink,  yet,  in  view  of  Lee's  position  and  character, 
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excited  no  suspicion,  and  the  directors  were  not  informed  of  the 
facts.  Again,  under  section  5200,  Revised  Statutes,  the  total 
liabilities  for  money  borrowed  to  any  national  banking  associatioa 
of  any  person,  company,  etc.,  should  at  no  time  exceed  one-tenth 
part  of  the  capital  stock,  but  the  discount  of  bills  of  exchange 
drawn  in  good  faith  against  actually  existing  values,  and  of  com- 
mercial or  business  paper  actually  owned  by  the  person  negotiat- 
ing the  same,  is  not  to  be  considered  as  money  borrowed.  -  This 
provision  was  grossly  violated ;  but,  while  Lee  testified  in  chief 
for  complainant  that  the  directors  could  have  ascertained  from  an 
examination  of  the  books,  papers  and  notes  whether  or  not  the 
loans,  which  exceeded  $10,000,  were  for  discpunts  of  bills  of  ex- 
change, or  business  paper,  within  the  exception,  he  stated,  on  cross- 
examination,  that  it  would  not  have  been  possible,  from  an  in- 
spection of  the  paper  simply,  or  an  examination  of  the  books  of 
the  bank,  or  both,  to  have  made  the  discovery,  thus  drawing  a 
recognized  distinction  between  bare  inspection  and  thorough  ex- 
amination, a  distinction  also  applicable  to  loans  when  the  reserve 
was  below  fifteen  per  cent  of  the  deposits,  and  generally.  We 
are  impressed  by  the  evidence  with  the  conviction  that  a  cursory 
glance  would  not  have  been  enough. 

Would  it  not  have  been  the  exercise  of  an  extraordinary  degree 
of  care  if  these  defendants  had  insisted  within  the  fi.rst  ninety  days 
upon  making  such  an  examination  ?  Certainly  it  cannot  be  laid 
down  as  a  rule  that  there  is  an  invariable  presumption  of  rascality 
as  to  one's  agents  in  business  transactions,  and  that  the  degree  of 
watchfulness  must  be  proportioned  to  that  presumption.  '^  I  know 
of  no  law,"  said  Yice-Ohancellor  McCoun,  in  Scott  v.  Depeyster, 
1  Edw.  Ch.  513,  *^  which  requires  the  president  or  directors  of 
any  moneyed  institution  to  adopt  a  system  of  espionage  in  relation 
to  their  secretary  or  cashier  or  any  subordinate  agent,  or  to  set  a 
watch  upon  all  their  actions.  While  engaged  in  the  performance 
of  the  general  duties  of  their  station,  they  must  be  supposed  to 
act  honestly  until  the  contrary  appears ;  and  the  law  does  not  re- 
quire their  employers  to  entertain  jealousies  and  suspicions  with- 
out some  apparent  reason.  Should  any  circumstance  transpire  to 
awaken  a  just  suspicion  of  their  want  of  integrity,  and  it  be  suf- 
fered to  pass  unheeded,  a  different  rule  would  prevail  if  a  loss  en- 
sued.    But,  without  some  fault  on  the  part  of  the  directors^ 
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amoQDting  either  to  negligence  or  fraud,  they  cannot  be  liable." 
Nor  is  knowledge  of  what  the  books  and  papers  would  have  shown 
to  be  imputed.  In  Wakeman  v.  Dalley,  51  N.  T.  32,  Judge  Earl 
observed  in  relation  to  Dalley,  sought  to  be  charged  for  false  rep- 
resentations in  the  circular  of  a  company  of  which  he  was  one  of 
the  directors :  ^^  He  was  simply  a  director,  and  as  snch  attended 
some  of  the  meetings  of  the  board  of  directors.  As  he  was  a  di- 
rector, must  wo  impute  to  him,  for  the  purpose  of  charging  him 
with  fraud,  a  knowledge  of  all  the  affairs  of  the  company  ?  If  the 
law  requires  this,  then  the  position  of  a  director  in  any  large  cor- 
poration, like  a  railroad,  or  banking  or  insurance  company,  is  one 
of  constant  peril.  The  affairs  of  such  a  company  are  generally, 
of  necessity,  largely  intrusted  to  managing  officers.  The  direct- 
ors generally  cannot  know,  and  have  not  the  ability  or  knowledge 
requisite  to  learn  by  their  own  efforts,  the  true  condition  of  the 
affairs  of  the  company.  They  select  agents  in  whom  they  have 
confidence,  and  largely  trust  to  them.  They  publish  their  state- 
ments and  reports,  relying  upon  the  figures  and  facts  furnished 
by  such  agents ;  and  if  the  directors,  when  actually  cognizant  of 
no  fraud,  are  to  be  made  liable  in  an  action  of  fraud  for  any  error 
or  misstatement  in  such  statements  and  reports,  then  we  have  a 
rule  by  which  every  director  is  made  liable  for  any  fraud  that 
may  be  committed  upon  the  company  in  the  abstraction  of  its  as- 
sets and  diminution  of  its  capital  by  any  of  its  agents,  and  he  be- 
comes substantially  an  insurer  of  their  fidelity.  It  has  not  been 
generally  understood  that  such  a  responsibility  rested  upon  the 
directors  of  corporations,  and  I  know  of  no  principle  of  law  or 
rule  of  public  policy  which  requires  that  it  should."  And  so  Sir 
George  Jessel,  in  Hallmark's  Case,  9  Ch.  Div.  832:  *'It  is  con- 
tended that  Hallmark,  being  a  director,  must  be  taken  to  have 
known  the  contents  of  all  the  books  and  documents  of  the  com- 
pany,  and  so  to  have  known  that  his  name  was  on  the  register  of 
shares  for  fifty  shares.  But  he  swears  that  in  fact  he  did  not 
know  that  any  shares  had  been  allotted  to  him.  Is  knowledge  to 
be  imputed  to  him  under  any  rule  of  law  ?  As  a  matter  of  fact, 
no  one  can  suppose  that  a  director  of  a  company  knows  every 
thing  which  is  entered  in  the  books,  and  I  see  no  reason  why 
knowledge  should  be  imputed  to  him  which  he  does  not  possess 
in  fact     Why  should  it  be  his  duty  to  look  into  the  list  of  share- 
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holders  ?  I  know  no  case,  except  Ex  parte  Brown,  19  Beav.  97, 
which  shows  that  it  is  the  duty  of  a  director  to  look  at  the  entries 
in  any  of  the  books ;  and  it  wonid  be  extending  the  doctrine  of 
constructive  notice  far  beyond  that  or  any  other  case  to  impate 
to  this  director  the  knowledge  which  it  is  sought  to  impute  to 
him  in  this  case." 

We  are  of  opinion  that  these  defendants  should  not  be  subjected 
to  liability  upon  the  ground  of  want  of  ordinary  care,  because 
they  did  not  compel  the  board  of  directors  to  make  snch  an  in- 
vestigation, and  did  not  themselves  individually  conduct  an  ex- 
amination during  their  short  period  of  service ;  or  because  they 
did  not  happen  to  go  among  the  clerks,  and  look  through  the 
books,  or  call  for  and  run  over  the  bills  receivable.  Of  course  a 
thorough  examination  would  have  ascertained  that  the  bank  ought 
to  be  put  into  liquidation  at  once.  Nothing  that  could  have  been 
done  on  or  after  the  10th  of  January  would  have  saved  it.  In- 
solvent on  the  3d  of  October,  its  condition  bad  changed  for  the 
worse  January  10.  And  it  is  worthy  of  notice  that  the  persons 
or  firms,  losses  by  reason  of  advances  to  whom  are  named  in  ar- 
gument as  the  main  cause  of  the  failure  and  basis  of  recovery, 
were  all  debtors  of  the  bank  October  3,  1881,  some  of  them  for  a 
long  time  before,  and  all  debtors  January  10, 1882,  and  the  figures 
of  the  experts  seem  to  show  that  the  amounts  due  from  them  at 
the  latter  date  were  not  many  thousand  dollars  greater  in  the 
aggregate  on  April  14, 1882.  The  indebtedness  of  Lee,  his  father, 
and  his  wife  was  nominally  less,  while  that  of  some  of  those 
through  whom  he  appears  to  have  conducted  his  operations  was 
larger.  According  to  him,  such  increase  in  poor  assets  as  there 
was  was  substantially  attributable  to  increased  loans  made  in  the 
hope  of  carrying  through  parties  already  in  debt  to  the  bank,  and 
he  says  that  there  was  really  no  material  change  in  the  character 
of  the  paper  between  January  9  and  the  stoppage  of  the  bank. 
But  it  is  nnnecessary  to  do  more  than  refer  to  these  matters  as 
indicative  of  the  uncertainty  as  to  what  losses  would  have  been 
prevented  if  the  bank  had  been  wound  up  earlier  than  it  was,  and 
as  to  the  point  of  time  to  which  the  supposed  liability  should  be 
referred  if  an  interlocutory  decree  had  been  entered.  We  are 
not  disposed,  therefore,  to  reverse  the  decree  as  to  defendants 
Spaulding  and  Johnson,  and,  although  the  case  of  Francis  £. 
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Coit  was  in  some  aspeeto  different,  and  particnlarly  in  that  he  was 
a  director  for  a  longer  period,  we  think  it  shoold  take  the  same 
course.  He  was  elected  a  director  May  20, 1881,  to  fill  a  vacancy 
created  by  the  death  of  George  Coit.  He  was  at  the  time  an  in- 
valid, and  by  reason  of  his  infirmity  in  health  unable  to  transact 
business,  at  least  with  facility.  His  co-directors  at  the  time  of  his 
election  were  Charles  T.  Coit,  Yought,  Cushing  and  Lee.  He 
was  re-elected  January  10,  1882.  The  evidence  shows  that  he 
had  for  many  years  been  afflicted  with  rheumatism.  So  far  as 
appears,  Lee,  Yought  and  Gushing  were  in  good  health,  although 
Charles  T.  Coit  was  not,  but  the  latter  continued  in  the  manage* 
ment  of  the  bank  down  to  the  8d  of  October.  While  it  may  be 
said  that  Francis  £.  Coit  should  not  have  accepted  the  position  of 
director,  and  should  not  have  allowed  himself  to  be  re-elected, 
yet  upon  this  question  of  passive  negligence  the  rule  would  be  an 
exceedingly  rigorous  one  which  made  no  allowance  for  the  person 
charged  under  such  circumstances ;  and  upon  the  whole  we  do 
not  feel  called  upon  to  question  the  decision  as  to  him.  It  must 
be  remembered  that  in  cases  turning  upon  questions  of  fact  in 
order  to  reverse,  we  must  be  prepared  to  hold  that  the  findings 
were  not  justified,  and  this  we  cannot  do,  taking  into  consideration 
all  the  facts  contained  in  this  voluminous  record,  which  we  have 
attempted  thoroughly  to  explore.  The  turning  point,  so  far  as 
defendants  Spaulding  and  Johnson  are  concerned  (and  we  include 
with  them  Francis  E.  Coit),  is  whether  under  all  the  circumstances 
they  were  guilty  of  negligence,  producing  any .  of  the  losses  in 
question,  not  affirmatively,  but  because  they  did  not  prevent  them; 
and  this  depends  upon  whether  they  should  have  made  an  exami- 
nation of  the  books  and  assets  of  the  bank,  and  whether,  if  they 
had,  that  would  have  enabled  them  to  discover  such  a  condition 
of  affairs  as  would  have  resulted  in  placing  the  bank  in  liquidation, 
and  whether  thereby  some  of  the  losses  would  have  been  averted. 
Without  reviewing  the  various  decisions  on  the  subject,  we  hold 
that  directors  must  exercise  ordinary  care  and  prudence  in  the 
administration  of  the  affairs  of  a  bank,  and  that  this  includes 
something  more  than  officiating  as  figure-heads.  They  are  en- 
titled under  the  law  to  commit  the  banking  business,  as  defined, 
to  their  duly-authorized  officers,  but  this  does  not  absolve  them 
from  the  duty  of  reasonable  supervision,  nor  ought  they  to  be 
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permitted  to  be  shielded  from  liability  beeaiue  of  want  of  knowl- 
edge of  wrongdoing,  if  that  ignorance  is  the  resolt  of  gross  in- 
attention ;  bnt  in  this  case  we  do  not  think  these  defendants  fairly 
liable  for  not  preventing  loss  by  putting  the  bank  into  liquidation 
within  ninety  days  after  they  became  directors,  and  it  is  reallj  to 
that  the  case  becomes  reduced  at  last.  For  the  reasons  given, 
the  decree  will  be  aflSrmed. 


Hablah,  J.  (dissenting).  Mr.  Justice  Oray,  Mr.  Justioe 
Brewer,  Mr.  Justice  Brown,  and  myself  are  nnable  to  concur  in 
the  opinion  and  judgment  of  the  court. 

We  accept  as  sufficient  the  reasons  given  for  the  exemption  of 
the  estate  of  Charles  T.  Coit  and  of  Cushing  from  liability  for  the 
losses  of  the  bank  here  in  question.  But  we  are  of  opinion  that, 
under  the  evidence,  the  defendants  Elbridge  6.  Spaulding,  Fran- 
cis £.  Coit  and  W.  H.  Johnson  became  respectively  liable  for 
such  of  those  losses  as  could  have  been  prevented  by  proper  dili- 
gence upon  their  part  as  directors.  It  would  serve  no  useful 
purpose  to  refer  in  detail  to  all  the  evidence  establishing  their 
dereliction  of  duty.  In  our  opinion,  the  proof  is  clear  and  con- 
vincing that  a  considerable  part  of  the  amount  lost  to  the  bank« 
and,  therefore,  to  its  stockholders  and  depositors,  could  have  been 
saved  if  they  had  exercised  such  care  in  the  supervision  and  man- 
agement of  the  bank's  bnsinesa  as  men  of  ordinary  diligence 
exercise  in  respect  to  their  own  business.  In  fact,  those  gentle- 
men, while  they  were  directors,  had  no  knowledge  whatever  of 
what  was  being  done  by  Lee  in  the  conduct  of  the  bank.  They 
took  his  word  that  all  was  right,  and  gave  no  attention  whatever 
to  the  management  of  its  business.  Their  eyes  were  as  com- 
pletely  closed  to  what  he  did  from  day  to  day  in  directing  the 
affairs  of  the  bank,  as  if  they  had  deliberately  determined  not  to 
see  and  not  to  know  how  he  controlled  its  business.  In  the  cases 
of  Francis  E.  Coit  and  Johnson  there  are  some  mitigating  circum- 
stances arising  out  of  the  condition  of  their  health  at  particular 
dates,  but  they  are  not  snch  as  to  relieve  them  from  the  responsi- 
bility they  assumed  by  becoming  directors.  When  Lee  asked 
Johnson  to  become  a  director,  the  latter  expressed  doubt  as  to 
whether  he  could  give  the  bank  much  of  his  time.  But  Lee  said 
to  him  that  he  "could  fix  that  all  right."    Johnson  having  upon 
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one  occasion  inquired  in  a  general  way  how  the  bank  was  getting 
on,  Lee  replied,  ^^Nicelj;"  and  Johnson  was  satisfied.  Both 
Francis  E.  Goit  and  Johnson  signed  reports  to  the  comptroller  of 
the  treasury  that  were  false  and  fraudulent,  without  having  the 
slightest  knowledge  of  their  truth  or  falsity.  They  signed  and 
certified  to  their  correctness  entirely  upon  their  faith  in  Lee. 
They  acted  as  if  confidence  in  him  discharged  them  from  all  re- 
sponsibility touching  the  management  of  the  bank. 

In  the  case  of  Mr.  Spanlding  there  are  absolutely  no  circum* 
stances  of  a  mitigating  character.  He  was  learned  in  the  law, 
and  had  large  experience  in  banking.  He  accepted  the  position 
of  director  to  accommodate  Lee,  and  without  any  examination  of 
the  condition  of  the  bank.  Lee  told  him  the  bank  was  all  right ; 
and  upon  that,  and  that  alone,  he  rested  with  implicit  confidence. 
Having  taken  the  oath  required  by  the  statute,  that  he  would,  so 
far  as  the  duty  devolved  upon  him,  diligently  and  honestly  ad- 
minister the  afiEairs  of  the  association,  and  having  ascertained  that 
the  executive  oflScers  were  in  charge  of  the  bank,  performing  the 
duties  belonging  to  their  respective  positions,  he  did  not,  he  says, 
"  go  any  further."  Under  such  circumstances,  and  as  he  inter- 
preted the  national  banking  act,  he  felt  himself  ^^  relieved  from 
any  specified  duty."  He  "had  no  knowledge  of  either  the  pro- 
visions of  the  by-laws  or  articles  of  association."  In  his  opinion, 
if  the  directors  imposed  upon  the  executive  officers  of  the  bank 
the  duty  of  conducting  its  business,  the  duties  of  directors  became 
thereafter  "nominal."  He  performed  no  duty  while  he  was 
director,  except  "  to  examine  the  reports ; "  but  he  made  no  ex- 
amination to  ascertain  their  correctness.  He  says :  "  I  regarded 
my  duty  as  ended,  to  a  great  extent,  when  I  saw  the  bank  was  in 
the  same  charge  that  it  had  been."  Being  asked  whether  he  went 
to  the  bank  and  made  an  examination  of  its  books,  papers  or  af- 
fairs, he  replied :  "  I  did  not.  I  took  Mr.  Lee's  word  for  it." 
When  asked  in  reference  to  the  enormous  overdrafts,  made  while 
he  was  director,  and  whether  he  did  any  thing  to  prevent  them, 
he  replied :  "  I  didn't  go  to  the  bank  to  ascertain.  I  left  the 
ofiicers  in  charge  as  I  found  them."  In  response  to  the  question 
whether  from  the  10th  day  of  January  down  to  the  failure  of  the 
bank,  he  had  any  thing  to  do  with  the  affairs  of  the  bank,  aside 
from  holding  ten  shares  of  its  stock,  he  said :    "  I  never  examined 
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its  books  or  a&irsy  and  I  only  examined  the  reports  which  it 
made  to  the  comptroller,  whose  duty  it  was  to  see  that  those  re- 
ports were  correct."  He  never  requested  any  of  his  co^irectors, 
or  any  officer  of  the  bank,  to  call  a  meeting  of  the  board  of  di- 
rectors, for,  said  he,  ^'  thac  duty  was  devolved  upon  the  cashier.'^ 
Lastly,  and  as  sufficient  evidence  that  the  directors  abandoned  to 
Lee  the  absolute  control  of  all  the  bank's  afEairs,  and  forbore  to 
exercise  the  slightest  control  or  supervision  over  him  or  theoi,. 
only  two  meetings  of  the  directors  were  held  from  October  3, 
1881,  until  the  bank  closed  its  doors  on  the  14tb  of  April,  1882, 
over  the  whole  of  which  period  the  dishonest  practices  of  Lee  ex- 
tended —  one,  December  12,  1881,  for  the  purpose  only  of  pass- 
ing resolutions  relating  to  the  death  of  Charles  T.  Coit;  and  the 
other,  January  10, 1882,  when  Spauldingand  Johnson  were  made 
directors. 

One  of  the  by-laws  provided  for  regular  meetings  of  the  board 
of  directors  on  the  first  Tuesday  in  every  month.  But  he  had  no 
knowledge  of  such  a  by-law,  or  of  any  such  meetings.  It  is  plain 
from  the  evidence  that  if,  with  his  long  experience  in  banking 
business,  he  had  given  one  hour,  or  at  the  utmost  a  few  hours' 
time,  in  any  week  while  he  was  director,  to  ascertain  how  this 
bank  was  being  managed,  he  would  have  discovered  enough 
that  was  wrong  and  reckless  to  have  saved  the  association,  its 
stockholders  and  depositors,  many,  if  not  all,  the  losses  thereafter 
occurring.  Upon  his  theory  of  duty,  the  only  need  for  directora 
of  a  national  bank  is  to  meet,  take  the  required  oath  to  administer 
its  business  diligently  and  honestly,  turn  over  all  its  affairs  to  the 
control  of  some  one  or  more  of  its  officers,  and  never  go  near  the 
bank  again,  unless  they  are  notified  to  come  there,  or  until  they 
are  informed  that  there  is  something  wrong ;  and  when  it  is  as* 
certained  that  these  officers,  or  some  of  them,  while  in  fall  con- 
trol, have  embezzled  or  recklessly  squandered  the  assets  of  the 
bank,  the  only  comfort  that  swindled  stockholders  and  depositors 
have  is  the  assurance,  not  that  the  directors  have  themselves  dili- 
gently administered  the  affairs  of  the  bank,  or  diligently  super- 
vised the  conduct  of  those  to  whom  its  affairs  were  committed  by 
them,  but  that  they  had  confidence  in  the  integrity  and  fidelity 
of  its  officers  and  agents,  and  relied  upon  their  assurance  that  all 
was  right.     No  bank  can  be  safely  administered  in  that  way.. 
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Such  a  system  cannot  be  properly  characterized  otherwise  than  as 
a  farce.  It  cannot  be  tolerated  without  peril  to  the  business  in- 
terests of  the  country. 

We  are  of  opinion  that  when  the  act  of  congress  declared  that 
the  afEairs  of  a  national  banking  association  shall  be  *^ managed" 
by  its  directors  and  that  the  directors  should  take  an  oath  to  "  dili* 
gently  and  honestly  administer"  them,  it  was  not  intended  that 
they  should  abdicate  their  functions  and  leave  its  management 
and  the  administration  of  its  afEairs  entirely  to  executive  officers. 
True,  the  bank  may  act  by  ^^duly-authorized  officers  or  agents" 
in  respect  to  matters  of  current  business  and  detail  that  may  be 
properly  intrusted  to  them  by  the  directors.  But  certainly  con* 
gross  never  contemplated  that  the  duty  of  directors  to  manage  and 
to  administer  the  affairs  of  a  national  bank  should  be  in  abeyance 
altogether  during  any  period  that  particular  officers  and  agents  of 
the  association  are  authorized  orpermitted  by  the  directors  to  hava 
full  control  of  its  affairs.  If  the  directors  of  a  national  bank  chose 
to  invest  its  officers  or  agents  with  such  control,  what  the  latter 
do  may  bind  the  bank  as  between  it  and  those  dealing  with  such 
officers  and  agents.  But  the  duty  ]*emains,  as  between  the  direct- 
ors and  those  who  are  interested  in  the  bank,  to  ezercise  proper 
diligence  and  supervision  in  respect  to  what  may  be  done  by  its 
officers  and  agents. 

As  to  the  degree  of  diligence  and  the  extent  of  supervision  to 
be  exercised  by  directors,  there  can  be  no  room  for  doubt  under 
the  authorities.  It  is  such/diligence  and  supervision  as  the  situa- 
tion and  the  nature  of  the  business  require.  Their  duty  is  to 
watch  over  and  guard  the  interests  committed  to  them.  In  fidel- 
ity to  their  oaths  and  to  the  obligations  they  assume,  they  must 
do  all  that  reasonably  prudent  and  careful  men  ought  to  do  for 
the  protection  of  the  interests  of  others  intrusted  to  their  charge. 

In  respect  to  the  dealings  of  a  bank  with  others  this  court  has 

said :  ^'  Directors  cannot,  iu  justice  to  those  who  deal  with  the 

bank,  shut  their  eyes  to  what  is  going  on  around  them.     It  is  their 

duty  to  use  ordinary  diligence  in  ascertaining  the  condition  of  its 

business  and  to  exercise  reasonable  control  and  supervision  of  its 

officers.     They  have  something  more  to  do  than,  from  time  to 

time,  to  elect  the  officers  of  the  bank  and  to  make  declarations  of 

dividends.    That  which  they  ought,  by  proper  diligence,  to  have 
VOL.  IV.— 94 
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known  as  to  the  general  ooarae  of  bosinefls  in  the  bank,  they  may 
be  presumed  to  have  known,  in  any  contest  b^ween  the  corpora- 
tion and  those  who  are  jastified  by  the  drcumstances  in  dealing 
with  Its  officers  upon  the  basis  of  that  course  of  business."  Martin 
V.  Webb,  110  U.  S.  7,  15 ;  3  Sup.  Ct  RepV,  438.  A  rule  no  leas 
stringent  should  be  applied  as  between  a  banking  association  and 
directors  representing  the  interests  of  stockholders  and  depositors. 
Subscriptions  to  the  stock  of  a  banking  association  and  deposits 
with  it  are  made  in  reliance  upon  the  statutory  requirement,  which 
cannot  be  dispensed  with,  that  its  affairs  are  to  be  managed  and 
administered  by  a  board  of  directors,  acting  under  oath  and  with 
such  diligence  as  the  situation  requires. 

In  Cutting  v.  Marlor,  78  N.  Y.  454, 460,  Chief  Justice  Church, 
delivering  the  unanimous  judgment  of  the  court,  said :  "  A  cor- 
poration is  represented  by  its  trustees  and  managers.  Their  acts 
are  its  acts,  and  their  neglect  its  neglect.  The  employment  of 
agents  of  good  character  does  not  discharge  their  whole  duty.  It 
is  miscondnct  not  to  do  this,  but,  in  addition,  they  are  requited  to 
exercise  such  supervision  and  vigilance  as  a  discreet  person  would 
exercise  over  his  own  affairs.  The  bank  might  not  be  liable  for  a 
single  act  of  fraud  or  crime  on  the  part  of  an  officer  or  agent,  while 
it  would  be  for  a  continuous  course  of  fraudulent  practice,  espe- 
cially those  so  openly  committed  and  easily  detected  as  these  are 
shown  to  have  been.  Here  were  no  supervision,  no  meetings,  no 
examination,  no  inquiry."  This  case  was  referred  to  with  ap- 
proval in  Preston  v.  Prather,  137  IT.  S.  604,  614 ;  11  Sup.  Ct. 
RepV,  162.  So  in  Hun  v.  Cary,  82  N.  Y.  65,  71,  which  involved 
the  question  of  the  degree  of  diligence  to  be  exercised  by  direct- 
ors of  a  savings  bank,  Judge  Earl,  speaking  for  the  whole  court, 
said  :  "  Few  persons  would  be  willing  to  deposit  money  in  savings 
banks,  or  to  take  stock  in  corporations,  with  the  understanding 
that  the  trustees  or  directors  were  bound  only  to  exercise  slight 
care,  such  as  inattentive  persons  would  give  to  their  own  business, 
in  the  management  of  the  large  and  important  interests  committed 
to  their  hands.  When  one  deposits  money  in  a  savings  bank,  or 
takes  stock  in  a  corporation,  thus  divesting  himself  of  the  immedi- 
ate control  of  his  property,  he  expects,  and  has  the  right  to  expect, 
that  the  trustees  or  directors,  who  are  chosen  to  take  his  place  in 
he  management  and  control  of  his  property,  will  exercise  ordin- 
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ary  care  and  pradoDoe  in  the  tmsts  committed  to  them  —  the  same 
degree  of  care  and  pmdence  that  men  prompted  by  self-interest 
generally  exercise  in  their  own  affairs.  When  one  volnntarily 
takes  the  position  of  trustee  or  director  of  a  corporation,  good 
faith,  -exact  justice  and  public  policy  unite  in  requiring  of  him 
such  degree  of  care  and  prudence  and  it  is  a  gross  breach  of  duty 
■' —  craasa  nsgligentia — not  to  bestow  them."  Ackerman  v.  Hal- 
sey,  37  N.  J.  Eq.  356,  361 ;  88  N.  J.  Eq.  601,  610 ;  Society  v. 
Underwood,  9  Bush,  609,  621 ;  Mining  Co.  v.  Ryan,  42  Minn. 
196;  44  N.  W.  Rep*r,  86;  U.  S.  v.  Means,  42  Fed.  Rep'r,  699» 
603 ;  Delano  v.  Case,  121  111.  247,  249 ;  12  N.  E.  Rep'r,  676 ; 
Percy  v.  Millaudon,  3  La.  568,  591  ;  Marshall  v.  Bank,  85  Va. 
676,  684 ;  8  S.  E.  Rep'r,  586 ;  and  Bank  v.  Bosseiux,  3  Fed. 
Rep'r,  817. 

The  case  of  Charitable  Corp.  v.  Sutton,  2  Atk.  400,  405,  406, 
which  involved  questions  of  the  liability  of  directors  of  a  corpora- 
tion for  alleged  breaches  of  trust,  fraud  and  mismanagement,  is 
very  instructive  upon  this  general  subject.  Among  the  objects 
of  the  corporation  was  the  lending  of  money  upon  pledges,  etc.,s 
and  banking  with  notes  payable  on  demand  within  the  amount  of 
its  stock.  One  of  the  breaches  of  duty  complained  of  was  non- 
attendance  by  committeemen  or  directors  upon  their  employ- 
ment. While  conceding  that  the  employment  was  not  one  affect- 
ing the  government,  Lord  Chancellor  Hard wicke  said :  ^^I  take 
the  employment  of  a  director  to  be  of  a  mixed  nature.  It  par- 
takes of  the  nature  of  a  public  office,  as  it  arises  from  the  charter 
of  the  crown.  *  *  *  Therefore,  committeemen  are  most 
properly  agents  to  those  who  employ  them  in  this  trust  and  who 
empower  them  to  direct  and  superintend  the  affairs  of  the  cor- 
poration. In  this  respect  they  may  be  guilty  of  acts  of  commis- 
sion or  omission,  of  malfeasance  or  non-feasance."  Referring  to 
malfeasance  or  non-feasance  upon  the  part  of  directors,  he  said : 
^*To  instance,  in  non-attendance,  if  some  persons  are  guilty  of 
gross  non-attendance  and  leave  the  management  entirely  to  others, 
they  may  be  guilty  by  this  means  of  the  breaches  of  trust  that  are 
committed  by  others.  By  accepting  a  trust  of  this  sort,  a  person 
is  obliged  to  execute  it  with  fidelity  and  reasonable  diligence ;  and 
it  is  no  excuse  to  say  that  they  had  no  benefit  from  it,  but  that  it 
was  merely  honorary  ;  and,  therefore,  they  are  within  the  case  of 
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common  trustees.  Another  objection  has  been  made  that  the 
court  can  make  no  decree  upon  these  persons  which  will  be  just, 
for  it  is  said  every  man's  non-attendance  or  omission  of  lus  duty 
is  his  own  default  and  that  each  particular  person  must  bear  jast 
such  a  proportion  as  is  suitable  to  the  loss  arising  from  his  pa^ 
ticular  neglect,  which  makes  it  a  case  out  of  the  power  of  the 
court.  Now,  if  this  doctrine  should  prevail,  it  is  indeed  laying 
the  axe  to  the  root  of  the  tree.  But  if,  upon  inquiry  before  the 
master,  there  should  appear*  to  be  a  supine  negligence  in  all  of 
them,  by  which  a  gross  complicated  loss  happens,  I  will  never  de- 
termine they  are  not  all  guilty.  Nor  will  I  ever  determine  that 
a  court  of  equity  cannot  lay  hold  of  eveiy  breach  of  trust,  let  the 
person  be  guilty  of  it  either  in  a  private  or  public  capacity."  So, 
in  Land  Credit  Co.  v.  Lord  Fermoy,  L.  R,  6  Ch.  763,  770,  Lord 
Hatherley  said :  "  I  am  exceedingly  reluctant  in  any  way  to  exon- 
erate directors  from  performing  their  duty,  and  I  quite  agree  that 
it  is  their  duty  to  be  awake,  and  that  their  being  asleep  would 
not  exempt  them  from  the  consequences  of  not  attending  to  the 
business  of  the  company." 

The  observations  of  Lord  Chancellors  Hardwicke  and  Hatherley 
were  referred  to  with  approval  by  the  court  of  errors  and  appeals 
of  New  Jersey  in  Williams  v.  McKay,  40  N.  J.  Eq.  189,  201, 
where  Chief  Justice  Beasley,  speaking  for  the  court,  said :  ^'  I 
entirely  repudiate  the  notion  that  this  board  of  managers  could 
leave  the  entire  affairs  of  this  bank  to  certain  committeemen,  and 
then,  when  disaster  to  the  innocent  and  helpless  ceatuis  que  traS" 
tent  ensued,  stifle  all  complaints  of  their  neglects  by  saying,  '  We 
did  not  do  these  things,  and  we  know  nothing  about  them.' 
*  *  *  The  misconduct  in  question  was  manifested  in  f request, 
glaring  instances ;  and  it  is  not  easy  to  imagine  how  they,  or  some 
of  them,  failed  to  be  discovered  by  these  boards  of  managers,  on 
the  supposition  which,  in  their  favor,  the  law  will  make,  that  they 
exercised  their  office  in  this  respect  with  a  reasonable  degree  of 
vigilance.  The  neglectful  acts  in  question  cannot  bo  regarded  by 
the  court  as  isolated  instances,  for  they  run  through  the  whole 
period  of  the  life  of  the  institution  and  thus  evince  a  systematic 
and  habitual  disregard  of  the  directions  of  the  company's  charter, 
and  a  very  striking  indifiference  to  the  security  of  the  money  held 
in  trust  by  them." 
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These  salutary  doctrines,  if  applied  to  the  present  case  —  as,  in 
our  judgment,  they  ought  to  be  — require  a  reversal,  with  direc- 
tions that  a  decree  be  entered  adjudging  Elbridge  6.  Spaulding, 
Francis  E.  Coit's  estate  and  W.  H.  Johnson  liable  for  such  losses 
occurring  during  the  period  in  question  as  could  have  been  avoided 
by  the  exercise  of  reasonable  diligence  upon  the  part  of  said  Coit, 
Johnson  and  Spaulding,  respectively,  in  performing  the  duties 
appertaining  to  them  as  directors.  The  case  is  one  of  supine, 
continuous  negligence  upon  the  part  of  the  three  directors  named, 
in  the  discharge  of  duties  they  owed  to  the  bank  and  to  those  in- 
terested in  it.  No  usage  of  a  national  bank,  nor  any  authority  to 
carry  on  its  business  through  executive  officers  and  agents,  will 
relieve  its  directors  from  the  duty  imposed  upon  them  by  law  of 
diligently  managing  and  diligently  administering  its  affairs,  and 
actively  supervising  the  conduct  of  its  officers  and  agents.  There 
was  here  no  diligence,  no  supervision,  but  absolute  inaction  in 
respect  to  the  affairs  of  the  bank. 

It  was  said  at  the  bar  that  if  such  a  rule  be  rigidly  applied,  a 
gentleman  of  property  and  means  would  hesitate  long  before  ac- 
cepting the  position  of  director  in  a  banking  association.  This 
could  not  be  the  result  if  gentlemen  of  that  class,  becoming  direct- 
ors of  such  institutions,  would  exercise  any  thing  like  the  care 
and  supervision  they  or  any  other  prudent,  discreet  persons  give 
to  the  management  of  their  own  business.  They  ought  not,  by 
accepting  and  holding  the  position  of  directors,  give  assurance  to 
Btockholders  and  depositors,  whose  interests  have  been  committed 
to  their  control,  that  the  bank  is  being  safely  and  honestly  man- 
aged, without  doing  what  prudent  men  of  business  recognize  as 
essential  to  make  such  an  assurance  of  value.  A  banking  corpora- 
tion, publicly  avowing  that  its  business  was  to  be  wholly  adminis- 
tered by  executive  officers,  and  that  the  directors  would  have  noth- 
ing in  fact  to  do  with  its  management,  would  not  long  retain  the 
confidence  of  stockholders  and  depositors;  a  fact  which  of  itself 
«hows  that  the  abdication  by  directors  of  their  duties  and  func- 
tions not  only  tends  to  defeat  the  object  for  the  creation  of  such 
an  institution,  but  puts  in  peril  the  interests  of  stockholders  and 
depositors.* 

*  Beponed  In  U  Sap.  Ct  Bep*r,  flS4;  141 U.  8. 198. 
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ZiabUlty  of  diraoton  for  iMgUgwiDe  or  mlBfiMUHUioe  in  offiooi^— See  gen 

enXLj,  Metropolitan  B.  Co.  t.  Kneelaad,  2  Am.  B.  R.  &  Corp.  Bep.  602; 
WindhAm  ▼.  French,  8  Am.  B.  B.  &  Corp.  Bep.  197^  Huntington  ▼.  Attrill,  1 
Am.  B.  B.  &  Corp.  Bep.  418. 
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ACT  OF  GOD. 
Bee  Gabbibbb,  26, 

ACTION. 

1.  WTUiher  eondemnoHon  proceeding  an  '*  action  "  mthin  statute  as  to  eosts* 
A  proceeding  by  a  railroad  company  to  condemn  lands  is  not  an  '  *  action  ** 
within  the  meaning  of  the  Revised  Statates  of  Wisconsin  1878,  chapter  129, 
awarding  costs  to  a  party  to  an  '*  action,"  and  the  land-owner,  tkierefore,  who 
Buccessf ally  resists  sach  proceeding,  is  not  entitle^  to  costs  for  his  expenses  in 
defending  it.    Wisconsin  Central  R.  Co.  ▼.  Eneale  (Wis.),  122. 

AGENTS. 
See  Baivkb;  Dibbciobs;  Insurance;  Stock  and  SrocKHOLDiEBa. 

ASSIGNMENT. 
See  Ikburancb,  1,  8»  8. 

BAQOAGE. 

1.  Liability  of  carrier  for  loss  of  baggage.    Oakes  ▼.  Northern  Pao.  R.  Co. 
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See  Cabrisrb,  1,  5. 

BANES  AND  BANKING. 


1.  lAabUity  qfbank  to  depositor  for  money  paid  out  upon  cheeks  trith  forged 
indorsements.  A  bank  is  liable  to  its  depositors  for  money  deposited  which  it 
has  paid  oat  on  checks  drawn  by  tkie  depositor,  which  checks  have  been  stolen 
by  the  depositor's  clerk,  who  has  forged  the  indorsement  thereon,  where  it 
appears  that  the  depositor  was  guilty  of  no  negligence  in  the  matter,  and  that 
the  bank  paid  the  checks  withoat  inquiry  as  to  the  genuineness  of  the  in- 
dorsements and  in  reliance  upon  the  responsibility  of  the  persons  presenting 
them  for  payment.  Shipman  et  al.  ▼.  Bank  of  State  of  New  York  (N.  Y.), 
808. 

2.  JSifeet  of  return  of  cheeks  to  depositor  wUh  pass-book  written  up.  The  fact 
that  such  checks  were  returned  to  the  depositor  when  his  pass-book  was  writ- 
ten up,  and  were  received  by  him  without  objection,  does  not  relieve  the  bank 
from  liability  where  the  failure  of  the  depositor  to  detect  the  forgeries  was 
not  caused  by  negligence  on  his  part.    Ibid. 
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'8.  Cheeki  payable  to  fietitioue  ptxyee — eonetnution  of  New  York  $MuU,  1 
Revified  Statutes  of  New  York,  page  768,  flection  5,  which  proTides  that  nego- 
tiable paper  made  payable  to  a  fictitious  person,  and  negotiated  bj  the  maker, 
has  the  same  validitv,  **  as  against  the  maker  and  all  persons  haying  knowl- 
edge of  the  facts,  as  if  payable  to  bearer,*'  does  not  applj  where  the  maker 
believes  the  payee  of  a  check  drawn  by  him  to  be  a  real  peraon,  and  does  not 
intend  to  have  the  check  go  into  circulation  until  it  has  been  indorsed  by  the 
payee,  but  the  check  is  fraudulently  negotiated  by  a  third  person  without 
fault  of  the  maker.     Ibid. 

4.  ^ank  not  discharged  heeauee  real  payees  hate  been  reimbursed  by  forger. 
In  an  action  by  a  depositor  against  a  bank  to  recover  money  deposited,  which 
the  bank  lias  paid  out  on  checks  having  forged  indorsements,  the  fact  that  the 
forger  has  made  good  the  amount  of  the  checks  to  the  payees  constitutes  no 
defense,  where  the  money  with  which  he  made  good  the  checks  was  not  fur- 
nished  by  the  bank,  and  plaintiff  had  not  profited  by  such  payment,  since  the 
action  is  not  founded  upon  the  wrongful  payment  of  the  checks,  but  upon  the 
debt  created  by  the  deposit.     Ibid. 

5.  Forged  check  credited  by  payee  bank  to  another  bank  tohich  had  cashed 
same — liability  of  latter  bank  to  former  upon  discovery  of  forgery.  Defendant 
cashed  a  forged  check,  purporting  to  be  drawn  on  plaintiff  by  one  of  its  cus- 
tomers, without  attempting  to  identify  the  person  presenting  it;  and  after- 
ward the  check  was  allowed  defendant  as  a  credit  on  a  settlement  between  the 
two  banks.  The  nominal  drawer  was  not  a  customer  of  defendant,  and  the 
check,  which  was  payable  to  the  payee  or  boarer,  was  indorsed  by  the  payee. 
The  check  remained  with  plaintiff  over  a  month  before  it  was  discovered  to  be 
a  forgery,  but  defendant  was  notified  immediately  after  the  discovery,  and 
the  d^elay  worked  no  prejudice  to  the  defendant.  Held,  that  the  defendan- 
was  liable  for  the  loss.     First  Nat.  Bank  v.  First  Nat.  Bank  (Mass.),  621,  n. 

6.  Payment  upon  forged  indorsement  —  liability  of  drawee  to  real  payee. 
After  a  bank-draft  which  had  been  paid  to  one  who  held  it  under  a  forced  in 
dorsement  was  returned  to  the  drawee,  the  latter  redelivered  it  to  the  payee, 
who  demanded  payment,  which  was  refused,  whereupon  the  drawer  paid  the 
draft  after  protest.  Held,  that  the  drawer  had  a  right  of  action  against  the 
drawee  for  its  refusal  of  payment.  Citizens'  Nat.  Bank  v.  Importers  &  Trad- 
ers' Nftt.  Bank  (N.  Y.),  622,  n. 

7.  Beceining  forged  check  upon  deposit  —  liability  for  loss  as  between  bank  and 
depositor,  A  depositor  brought  to  his  bank  a  check  which  the  cashier,  simply 
from  its  amount,  and  not  from  any  appearance  of  fraud,  advised  him  not  to 
take,  as  it  might  be  raised,  but  said  it  could  be  deposited  for  collectioii,  and, 
if  it  was  not  returned,  they  would  suppose  it  all  right.  It  was  left  and  cred- 
ited to  the  depositor,  who,  two  days  later,  without  making  further  inquiry, 
completed  the  sale  in  which  it  was  offered  in  payment.  The  bank's  oorre- 
spondent  credited  it  with  the  check,  but  about  a  month  later  it  was  returned 
by  the  bank  on  which  it  was  drawn  as  being  raised,  and  the  correspondent 
charged  it  up  to  the  depositor's  bank,  which  charged  it  to  the  depositor.  Held, 
that  the  depositor  could  not  recover  the  amount  of  the  bank,  on  the  groand  of 
negligence  or  because  of  the  credit  to  his  account.  Rapp  v.  National  Secarity 
Bank(Penu.),  622,  n. 
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8.  Payment  of  forged  check  by  bank— liability  to  depositor.  Where  a  b&nk 
pays  monej  of  a  depositor  to  one  who  has  forged  his  name,  the  bank  knowing 
that  Boeh  depositor  cannot  write,  it  is  liable  to  him  for  the  money  so  paid, 
though  it  relied  on  the  forger's  statement  that  he  had  authority  to  sign  the 
depositor's  name.  Georgia  B.  &  Banking  Co.  y.  Love  &  Good- will  Society 
(Ga.),  632,  n. 

PiRBCTORS  AND  0VFICSR8. 

9.  Oeneral  duty  and  liability  of  bank  directors.  Directors  mnst  ezer. 
diae  ordinary  care  and  pradence  in  the  administration  of  the  affairs  of  a  bank,  and 
this  includes  something  more  than  officiation  as  figure-heads.  They  are  en- 
titled under  the  law  to  commit  the  banking  business,  as  defined,  to  their  duly- 
authorized  officers,  but  this  does  not  absolve  them  from  the  duty  of  reasonable 
supervision,  nor  ought  they  to  be  permitted  to  be  shielded  from  liability  be- 
cause of  want  of  knowledge  of  wrong-doing,  if  that  ignorance  is  the  result  of 
gross  inattention.     Briggs  v.  Spaulding  (U.  S.),  712. 

10.  When  directors  not  liable  for  lessee  toTUch  investigaiion  might  ha/M 
prefoented-  Where  the  affairs  of  a  bank  .are  managed  by  Its  president,  who 
has  the  reputation  of  being  trustworthy  and  efficient,  and  who  owns  two-thirds 
of  its  stock,  and  the  bank  is  generally  considered  to  be  in  a  prosperous  condi- 
tion, directors  cannot  be  held  liable  for  losses  through  mismanagement  on  the 
ground  of  negligence,  in  that  they  did  not,  within  ninety  days  after  they  be- 
came  directors,  compel  the  board  of  directors  to  make  a  thorough  investigation 
of  the  books  and  condition  of  the  bank  or  make  such  investigation  themselves. 
Ibid. 

11.  Officer  of  bank  absent  on  leaw — KabiUty  for  mismanagement  during  his 
absence.    The  president  and  director  of  a  national  bank,  who  is  absent  on  ac- 
count of  ill-health,  under  a  leave  of  absence  granted  by  the  board  of  directors, 
cannot  be  held  liable  for  losses  occurring  through  the  negligent  management 
of  the  bank  during  his  absence.     Ibid. 

National  banks. 

12.  Besignation  of  director  of  national  bank — statute  construed.  Revised 
Statutes  of  the  United  States,  section  5145,  providing  that  directors  of  national 
banks  shall  hold  office  for  one  year,  and  until  their  successors  have  been 
elected  and  qualified,  does  not  prohibit  resignations  within  the  year.    Ibid. 

18.  Method  of  ^ee^ng  resignation — oral  resignation.  Since  the  national 
banking  law  is  silent  as  to  the  time  when,  and  method  by  wliich  a  director 
may  resign,  the  common  law  governs,  and  where  a  director  verbally  resigns  to 
the  president,  to  whom  he  at  the  same  time  sells  his  stock,  giving  a  power  of 
attorney  to  transfer  it  on  the  books  of  the  bank,  which  is  done,  the  resigna- 
tion is  effective  to  release  the  director  from  responsibility  for  the  subsequent 
conduct  of  the  bank's  afbirs.    Ibid. 

Sayxnob  banks. 

14.  Depositors*  assent  to  by4aws.  Though  the  by-laws  of  a  savings  bank  re- 
quire that  depositors  shall  subscribe  their  names  In  a  book,-  and  thereby  be 
consAdered  as  assenting  to  all  the  by-laws,  such  assent  may  be  implied,  and 
will  be  where  a  depositor  living  at  a  distance,  and  receiving  a  deposit-book  by 
mail,  with  the  by-laws  printed  in  it,  leaves  the  deposit,  and  keeps  the  book 

VOL."  IV.— W 
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for  00Tefml  yean,  withoat  fotng  to  the  bank  and  leaTing  his  signatora.    €Kf- 
ford  y.  Batland  Sayioga  Bank  (Vt.),  19. 

15.  Pajftnent  to  wrong  penon  —  Habitity.  Tha  broCher  of  a  depositor  in  de- 
fendant bank,  neither  of  wlMMn  waa  known  to  the  bank  offioerB,  pieaented  the 
depoait-book,  which  he  had  stolen,  for  pajment,  repreaenting  himaelf  aa  the 
owner,  and,  when  asked  how  the  deposit  had  been  made,  he  oorrecUj  replied 
that  it  waa  by  letter  from  a  third  person.  In  signing  the  name  he  formed  an 
initial  so  obscurely  that  it  caused  eonmient  from  the  presideut.  Nodes  of  the 
loss  of  the  book,  required  bjr  the  bj-Uws  to  be  given  defendant,  as  a  guard 
against  a  wrong  payment,  and  as  a  prerequisite  for  defendant's  liability  there- 
for, was  not  given.  Held,  that  defendant  used  reaaonable  care  in  making 
payment,  and  was  not  liable.     Ibid. 

16.  Pass-book — tohsther  pkdnUjf  a  bona  fide  holder  of.  A  stranger,  H.,  pre- 
sented for  deposit  at  defendant  savings  bank  in  Connecticut  a  check  on  another 
bank,  and  received  two  pass-books,  a  portion  of  the  amount  being  entered  in 
each.  The  check  proved  to  be  fraudulent,  and  the  bank  published  notice 
thereof.  Afterward  H.  presented  one  of  the  books  to  plaintiff  in  Dublin,  re- 
questing a  loan  thereon.  Plaintiff  declined,  but  afterward  gave  to  a  bank  there 
his  draft,  accepted  by  H.,  and  indorsed  by  himself.  The  bank  discounted  the 
draft  for  H.,  and  took  the  book,  with  his  order  for  collection.  On  learning  that 
the  book  was  obtained  by  fraud,  the  bank  returned  ft  to  plaintiff,  who  paid  the 
draft.  Held,  that  plaintiff  was  guilty  of  negligence,  and  was  not  a  bona  fide 
holder  of  the  book.     McCaskill  v.  Conn.  Sav.  Bank  (Conn.),  23,  n. 

17.  Pass-book  not  negotiable.  Such  pass  book,  issued  by  a  savings  bank,  was 
not  a  negotiable  instrument,  nor  was  it  rendered  such  by  an  order,  signed  by 
the  pretended  depositor,  directing  payment  to  a  third  person.     Ibid. 

18.  Entries  in,  when  not  an  estoppel  upon  the  bank.  The  entry  in  the  pass- 
book, procured  through  fraud,  and  made  by  the  bank  without  knowledge  of 
the  truth,  or  intention  that  the  representation  should  be  acted  on,  did  not  create 
an  estoppel.     Ibid. 

10.  Pass-book  not  conclusive  as  to  ovmership  of  deposit.  Though  depoaits  in 
a  savings  bank  are  made  in  the  name  of  the  wife,  it  is  competent  to  show  by 
parol  evidence  that  the  real  ownership  was  in  the  husband.  Kennebec  Savings 
Bank  v.  Fogg  (Me.),  24,  n. 

20.  When  a  bank  deposit-book  designates  the  depositor  as  trustee  fo.r  an- 
other, the  book  in  not  conclusive  evidence  of  the  trust.  Parkman  v.  Suffolk 
Savings  Bank  (Mass.),  24,  n. 

21.  In  an  action  for  moneys  deposited  with  defendant  bank,  it  appeared  that 
the  deposits  stood  in  the  name  of  plaintiff,  and  that  a  deposit-book  had  been 
issued  in  her  name.  She  testified  that  some  of  the  deposits  were  of  her  money, 
and  that  other  deposits  were  of  money  g^ven  her  by  her  father.  The  latter 
had  possession  of  the  bank  book,  and  drew  on  her  account,  but  there  waa  evi. 
dence  that  plaintiff  had  no  knowledge  of  payments  to  the  father.  Held,  that 
the  question  as  to  the  ownership  by  plaintiff  of  such  deposits  should  have  been 
left  to  the  jury.    Dickinson  v.  Leominster  Savings  Bank  (Mass.),  24,  n. 

22.  NegotiabUity  of  orders  upon  savings  banks.  An  order  on  a  savings  bank 
bore  upon  its  face  memoranda  showing  that  it  was  drawn  on  a  specially  depoa- 
ited  fund  held  by  the  bank  subject  to  certain  rolea  and  regulations  in  force  b»- 
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tween  it  and  the  depoaitor,  requiring  previous  notice  of  depositor's  intentioa 
to  draw  upon  the  fund,  return  of  the  notice  ticket,  with  the  order  to  paj,  and 
presentation  of  the  deposit-book,  before  payment  could  be  required.  Held, 
that  the  order  was  non-negotiable.  Iron  City  National  Bank  ▼•  McGord  (Penn.), 
24,  n. 

BENEFITS. 

See  EuiNBNT  Domain. 

BONDS 

1.  C&7igHtuthnalpr<msion  forbidding  tJie  isme  of  raihwid  aid  bonds  except 
where  authorized  under  existing  latoa  before  ctdoption  of  eonstitution.  The  Illi- 
nois constitution  of  1870  forbade  the  issuance  of  railroad  aid  bonds,*  except 
where  thej  had  been  authorised  before  its  adoption,  by  a  vote  of  the  people 
under  existing  latos.  Held,  where  such  bonds  were  authorised  at  an  election 
irregularly  held,  a  ratification  of  such  election  by  the  legislature  before  the 
adoption  of  the  constitution  does  not  validate  the  bonds,  issued  after  the  con- 
stitution was  adopted,  since  the  "  existing  laws  "  referred  to  In  the  constitution 
are  the  laws  in  force  when  the  election  was  held.  Williams  v.  People,  ex  rel., 
etc.  (111.),  820,  n. 

2.  Bonds  issued  pursuant  to  a  vote  taken  after  the  adoption  of  the  constitu- 
tion are  void.     Casey  v.  People,  ex  rel.  Patton  (111.),  820,  n. 

8.  Constitutional  provision  forbidding  munidpdl  aid  to  any  corporation  — 
effect  upon  bonds  placed  in  escrow  before  its  adoption.  The.  constitution  of  New 
York,  article  8,  section  11,  which  prohibits  counties,  cities,  towns  and  villages 
from  loaning  money  or  credit  to  aid  any  corporation,  did  not  aflfect  a  valid  and 
binding  contract  made  before  its  adoption,  by  which  a  town  had  deposited  its 
bonds  in  escrow,  to  be  delivered  to  a  railroad  company  on  the  completion  of  a 
road,  and  on  the  faith  of  which  the  company  was  building  the  road.  Cherry 
Creek  v.  Becker  (N.  Y.),  820,  n. 

4.  Constitutional  provision  limiting  amount  of  issue — rights  of  holders  where 
UmU  exceeded.  By  the  constitution  of  Texas,  article  8,  section  9,  and  article 
11,  sections  4,  5  and  7,  the  power  of  a  city  of  one  thousand  inhabitants  or  less, 
to  create  debts  is  limited  to  a  sum,  the  interest  and  two  per  cent  of  the  prind- 
X>al  of  which  can  be  paid  out  of  a  levy  of  twenty-five  cents  on  each  $100  of  the 
last  assessment  of  the  property  for  taxes  —  held,  that  purchasers  of  bonds 
issued  by  the  city  must  take  notice  of  the  assessment  for  taxes,  and  no  recital 
in  the  bonds  can  estop  the  city  from  denying  the  validity  of  bonds  issued  in 
excess  of  the  amounts  authorized.  Citizens'  Bank  v.  City  of  Terrell  (Tex.), 
820.  n. 

6.  If  the  bonds  issued  were  delivered  at  different  dates,  those  first  delivered 
up  to  the  amount  of  the  debt  the  city  could  lawfully  create  should  be  paid» 
and  the  others  should  be  treated  as  nullities;  but  if  the  bonds  were  delivered 
at  the  same  time,  so  that  none  has  priority  over  the  others,  the  amount  of  the 
valid  debt  should  be  distributed  equally  between  the  bonds.     Ibid. 

6.  Evading  constitution — municipalUg  constructing  road  to  be  operated  by 
private  corporation.  Laws  Ohio  1880,  page  157,  which  authorize  a  certain 
township  to  construct  a  few  miles  of  railroad  within  its  limits,  intended  to 
ultimately  form  part  of  a  continuous  line  of  road  to  be  operated  and  equipped 
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hj  private  capital,  Tiolatesoonstltatioii  Ohio,  article  8»  aeetion  6,  whiek  pioliib- 
ita  the  geoeral  asaembly  from  aathorizing  any  county,  city,  town  or  townahip  to 
become  a  atockholder  in  any  private  corporation,  or  to  raise  money  for  or  loiyn 
its  credit  to  or  in  aid  of  such  corporation,  and  bonds  iasaed  nnder  the  act  are 
void.     Pleaeant  Township  ▼.  ^tna  Life  Ins.  Go.  (U.  S.),  821,  n. 

7.  Iiig?U  of  tax-payer  to  question  ffdUdity  of  bonde  —  efeet  of  lathee.  The 
statute  of  limitations  does  net  run  against  the  right  of  a  tax-payer  to  contest, 
by  equitable  proceeding,  the  validity  of  the  election  by  which  It  was  deter- 
mined to  issue  township  bonds  in  aid  of  a  railroad,  but  such  action  must  be 
brought  within  a  reasonable  time  after  the  election,  and  before  the  rights  of 
third  persons  have  accrued  under  the  action  of  the  authorities  who  have  issued 
the  bonds  in  accordance  with  the  result  of  the  election,  and  where  the  action 
is  delayed  for  three  years  after  the  election  and  issuance  of  the  lx>nds,  plain- 
tiffs are  not  entitled  to  relief  by  injunction  to  restrain  the  commissioners  from 
collecting  the  taxes  to  pay  the  interest  on  the  bonds  as  provided  in  the  law 
authorizing  the  election.    Jones  v.  Ck>mrs.  of  Person  (N.  C),  921,  n. 

8.  Long  aequieecenee  of  municipalUy  —  efect  upon  equitable  remedy.  Where 
a  town  has,  issued  bonds  and  has  paid  interest  upon  them  for  six  years  without 
questioning  their  validity,  a  court  of  equity  will  not,  at  the  town's  instance* 
cancel  them  in  the  hands  of  an  innocent  purchaser  for  value,  even  though  they 
are  actually  invalid.     Cherry  Creek  v.  Becker  (N.  T.),  321,  n. 

9.  Er^ning  iesue  —  irregular  election.  In  an  action  to  enjoin  the  issuing 
of  certain  bonds  of  a  city  to  be  donated  to  a  railway  company  upon  the  com- 
pletion of  its  road,  it  appeared  that  the  whole  question  had  not  been  submitted 
to  the  electors  of  the  city,  and  that  no  vote  had  been  submitted  or  adopted  for 
the  payment  of  the  principal  at  any  time.  Held,  that  the  injunction  granted 
by  the  court  below  would  be  afiSrmed.     Cook  v.  City  of  Beatrice  (Neb.),  S21,  n. 

10.  Distinction  between  suit  to  enjoin  iesue  and  one  to  resist  payment,  A  mudi 
stronger  case  is  required  to  enjoin  the  collection  of  taxes  levied  for  the  pay- 
ment  of  interest  or  principal  of  bonds  issued  in  pursuance  of  apparent  author- 
Hy,  and  which  have  been  duly  registered  and  passed  into  the  hands  of  bona 
fide  purchasers,  than  to  prevent  the  issuing  of  such  bonds  upon  specified 
g'rounds,  which  might  invalidate  them.     Ibid. 

11.  Bonds  dependent  upon  condition  to  build  road — uihat  amounts  to  perform- 
ance—  obtaining  use  of  another^s  tracks.  Where  the  issuing  of  township 
bonds  or  warrants  to  a  railroad  company  is  dependent  upon  the  condition  that 
the  company  shall  build  or  cause  to  be  built  and  have  in  operation,  with  cam 
Tunning  thereon,  by  lease  or  otherwise,  its  railroad  from  a  certain  dty  theroin 
named,  at  or  near  the  depot  of  another  railroad  company  in  the  dty,  held,  that 
the  building  of  Its  road  within  one  hundred  and  eleven  and  one- half  feet  of 
the  limits  of  the  dty,  and  an  arrangement  by  it  with  the  other  railroad  com. 
pany,  whose  road  it  intersects  at  that  point,  for  the  running  of  its  trains  owmt 
the  road  from  its  intersection  to  its  depot  within  the  city,  and  the  operatioD  of 
the  road  from  the  depot  in  the  dty,  over  its  entire  line,  will  be  regarded  sm  a 
substantial  compliance  with  the  condition.  Chicago,  etc.,  R.  Go.  v.  Makepeace 
(Kans.),  821,  n. 

'  12.  Recitals  in  bonds —effect  of.    A  redtal  in  bonds  of  a  village,  whi«h 
were  in  fact  issued  In  violation  of  law,  over  the  signature  of  the  clerk  and 
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president  of  tke  Tillage,  that  they  were  "  iasaed  in  oonfocmitx  with  the  jpen- 
eral  laws  of  the  state,  *  *  *  ^nd  aathorized  bj  the  board  of  traateeSy" 
raiaee  no  conoluaive  presamption  of  the  existence  of  preeedent  ooaditions,  and 
affords  no  protection  to  the  holder  as  a  bona  fide  purdiaaer  for  value.  Spltaer 
Y.  Village  of  Blancbard  (Mich.),  822,  n. 

13.  Bonds  aiUhariud  on  recommetidaUon  of  grand  jury  —  dUcretion  tabeex^ 
ereUed,  Act  Pennsjlvania  May  4,  1852,  a  supplement  to  an  act  incorporating 
the  Pittsbarg  and  Erie  Railroad  Company,  provides  that  sabscriptions  to  the 
stock  of  said  railroad  company  by  defendant  and  other  counties  *"  shall  be  made 
by  the  county  commissioners  after,  and  not  before,  the  amount  of  such  sub- 
scriptions shall  have  been  designated,  advised  and  recommended  by  the  grand 
jury."  Held,  tliat  bonds  of  the  county  given  for  stock  subscribed  for  by  the 
commissioners,  on  the  recommendation  only  of  the  grand  jury  that  they  sub- 
scribe for  an  amount  not  exceeding  $150,000,  were  illegal,  as  all  discretionary 
power  was  vested  in  the  grand  jury  by  said  act.  Frick  v.  Mercer  County 
(Penn.),  822,  n. 

14.  IrUerest  on  overdue  eoupone  —  liabUUy  of  mumeipalUy.  Where  bonds 
were  issued  under  a  special  statute  which  provided  for  the  payment  of  the 
principal  and  annual  interest,  and  nothing  more,  and  which  created  a  specifio 
fund  for  the  payment  of  the  lx>nds,  the  city,  on  the  insufficiency  of  the  fund 
for  any  one  year  to  meet  the  annual  interest,  does  not  become  liable  to  pay  in« 
terest  on  overdue  coupons,  under  the  general  statute  providing  for  interest  on 
all  contracts  after  maturity.     Bates  v.  Gerl)er  (Cal.),  822,  n. 

15.  Ejection  —  effect  of  submitting  additional  questions  not  authorised. 
Where  an  election  is  called  for  the  purpose  of  voting  on  a  proposition  to  issue 
bonds  in  aid  of  a  certain  railroad,  the  submission  to  the  voters  at  the  same 
election  of  a  proposition  to  aid  any  railroad  that  may  be  buUt  between  two 
certain  points  within  the  next  five  years,  though  improper,  does  not  invalidate 
bonds  issued  to  the  firat-named  railroad  in  pursuance  of  such  election,  after 
such  bonds  have  passed  into  the  hands  of  innocent  purchasers.  Williams  v. 
People,  ex  rel.,  etc.  (III.),  822,  n. 

16.  Eleetion — notice.  Where  the  notice,  required  by  statute,  of  an  eleo- 
tion  for  the  issue  of  bonds  is  not  given,  the  election  will  oonfer  no  authority 
to  issue  the  bonds,  and  the  fact  that  there  was  not  time  to  give  the  requisite 
notice  between  the  order  calling  the  election  and  the  date  of  the  election  is 
sufficient  evidence  that  legal  notice  was  not  given.     Ibid. 

17.  Bonds  issued  upon  conditions  not  mentioned  in  statute.  Where  a  town  is 
authorized  to  subscribe  for  railroad  stock,  and  to  issue  bonds  in  payment  there- 
for, the  fact  that  such  bonds  are  issued  upon  condition  that  the  road  should 
build  its  shops  in  tliat  town  does  not  invalidate  the  bonds,  since  the  imposing 
of  such  condition  does  not  change  the  object  for  which  the  bonds  were  issued. 
Casey  v.  People,  ex  rel.,  etc.  (111.),  828,  n. 

18.  Bonds  issued  by  county  vrregulariy  organised.  Though  the  oiganization 
of  a  county  was  confessedly  fraudulent,  where  it  was  afterward  recognized  as 
valid  by  the  legislature,  it  is  binding,  and  bonds  of  such  county  which  are 
regular  on  their  hbce  are  valid  obligations  in  the  hands  of  bona  fide  purchasers 
before  maturity.     Harper  County  v.  Rose  (XT.  S.),  828,  n. 
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19.  Where  regvlarUff  of  $tep$  are  determined  hf  eeuntjf  fudge  hefere 
efffeeX  of  judgment.  Where,  under  Laws  New  York  1809,  chapter  907,  as 
Hmended  hy  Lawa  1871,  chapter  925,  a  oounty  judge  determined  that  petitions 
presented  for  the  iasuance  of  bonds  to  aid  in  the  construction  of  a  railroad 
were  signed  bj  a  majority  of  the  tax-payers  of  the  town,  who  represented  a 
majority  of  its  taxable  property,  the  regularity  of  the  steps  prior  to  such  de- 
termination oannot  be  questioned,  except  by  direct  proceedings  to  reriew  his 
judgment.    Cherry  Greek  r.  Becker  (N.  Y.),  328,  n. 

20.  TcuDation  to  pay  interest — etaituUe  canetrued.  Laws  BfisBOuri  1861,  psges 
488,  486,  authorizing  counties  to  subscribe  to  the  stock  of  a  certain  railroad 
proride  that  the  county  may  issue  bonds  "  to  raise  funds  to  pay  the  stock  thus 
subscribed,  and  to  take  proper  steps  to  protect  the  interest  and  credit  of  the 
county.",  Held,  that  this  confers  authority  to  levy  a  tax  sufficient  to  pay  the 
interest  on  such  bonds,  thoagh  the  general  laws  restrict  the  tax  rate  "  for 
county  purposes  '*  to  one-half  of  one  per  cent.  Scotland  County  ▼.  United 
States,  ex  rel.,  etc.  (XT.  S.).  838,  n. 

21.  Poioer  of  municipal  corporation  to  issue  and  seU  negotiaUe  bonds.  Though 
a  municipal  corporation  may  have  power,  either  express  or  implied,  to  issue 
eyidences  of  debt  for  money  borrowed  or  debts  existing,  it  cannot  without  ex- 
press legislative  authority  issue  and  sell  in  the  open  market  negotiable  bonds 
for  the  purpose  of  raising  money  with  which  to  fund  its  indebtedness.  Mer- 
rill V.  Town  of  Monticello  (U.  S.),  801. 

22.  Negotiable  paper  so  issued  without  express  authority  is  not  rendered 
▼alid  because  issued  to  take  up  previous  paper  lawfully  issued.     Ibid. 

28.  Estoppel  to  deny  validity  of  bonds.  In  an  action  at  law  on  such  paper, 
the  corporation  Is  not  estopped  to  set  up  its  invalidity  because  it  has  received 
and  used  the  money  for  which  It  was  Issued.    Ibid. 

BY-LAWS. 
See  Banks  and  Banxino,  14. 

CARRIERS. 
Baggagb. 

1.  Loss  of  baggage — UabUity.    Carriers  of  passengers  are  responsible  for 
the  carriage  and  safe  delivery  of  such  baggage  as,  by  custom  and  usage,  is 
ordinarily  carried  by  travelers;  and  the  payment  of  the  usual  fare  Includes, 
in  legal  contemplation,  a  compensation  for  the  conveyance  of  such  baggage. 
Oakes  v.  Northern  Pac.  R.  Co.  (Ore.),  571. 

2.  Degree  of  liability  for  baggage.  They  are  insurers  of  such  baggage  In 
the  same  manner  and  to  the  same  extent  as  for  goods  or  freight.     Ibid. 

8.  Baggage  defined.  Baggage,  within  the  rule  of  such  liability,  is  confined 
to  such  articles  as  are  usually  carried  as  baggage,  for  the  personal  use  of  the 
passenger,  or  for  his  convenience,  instruotion  or  amusement  on  the  jonme/y 
and  does  not  indude  that  which  is  carried  for  the  purposes  of  business,  such 
as  merchandise  or  the  like.     Ibid. 

4.  Liability  for  merchandise  when  knowingly  received  as  baggage.  While  the 
obligation  of  a  carrier  of  passengers  is  limited  to  ordinary  baggage,  yet  if  the 
carrier  knowingly  permit  a  passenger,  either  on  payment  or  without  payment 
of  an  extra  charge,  to  take  articles  as  personal  baggage  which  are  not  properly 
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0aoh,  it  will  be  liable  for  their  loee  or  deetraction  though  without  fAult. 
Ibid. 

Ck>NNBCTUIG  LINS8. 

5.  LiabilUyfor  loH  baggage.  In  a  Joint  action  against  three  railroad  oonu 
panies,  operating  connecting  linee,  to  recover  for  baggage  loet  at  some  un- 
known point  on  their  linea,  the  evidence  showed  that  plaintiiT  purchased  for 
a  single  fare  from  another  company,  a  common  agent  of  defendants,  a  through 
ticket  over  its  own  and  defendants'  lines,  with  coupons  attached,  on  each  of 
which  were  the  initials  of  all  of  defendants;  that  when  plaintiflF  reached  the 
end  of  the  line  of  the  initial  company,  which  had  expressly  limited  its  liability 
to  such  injuries  as  might  occur  to  plaintiff *s  baggage  while  on  its  own  line, 
ahe  received  from  the  next  company,  a  through  check  for  her  baggage  over 
all  of  defendants*  lines,  and  was  charged  for  extra  weight;  that  the  baggage 
was  carried  through  to  the  end  of  the  journey  on  the  same  train  with  plaintiff. 
Held,  that  the  evidence  was  sufficient  to  authorize  a  finding  that  defendants 
jointly  undertook  to  carry  the  baggage  safely  through  to  the  end  of  the  jour- 
ney.    Peterson  v.  Chicago,  etc.,  R.  Co.  (Iowa),  578,  n. 

6.  Through  contract  —  evidence.  Where  a  railroad  company  receives  freight 
to  be  forwarded  to  a  point  not  on  its  line,  the  fact  that  it  requires  from  the  ship- 
per a  gizaranty  of  payment  of  through  freight  is  not  conclusive  that  it  under- 
takes the  responsibility  of  delivering  the  goods  at  the  point  of  destination. 
Illinois  Central  R.  Co.  v.  Kerr  (Miss.),  584,  n. 

7.  Loet  carrier  —  duiiee  and  liabUitiee,  Where  the  last  carrier  is  not  a  party 
to  any  special  contract  for  the  entire  transit,  it  is  not  liable  for  loss  or  damage 
to  the  goods  before  they  were  received  by  it.  East  Tenn.,  etc.,  R.  Co.  v.  John- 
«on  (Ga.),  584.  n. 

8.  Nor  is  it  bound  by  a  contract  for  special  rates  made  by  the  initial  carrier 
of  which  it  has  no  notice.    Georgia  R.  Co.  v.  Murray  (Oa.),  685,  n. 

9.  Initial  carrier — UaJbUUy,  In  an  action  for  failure  to  deliver  goods  at 
their  destination  on  a  connecting  line,  for  which  goods  defendant  railroad  com- 
pany issued  a  bill  of  lading,  limiting  its  liability  to  damages  occurring  while 
the  goods  were  under  its  control,  it  is  proper  to  refuse  to  direct  a  verdict  for 
defendant  where  the  evidence  fails  to  show  that  the  goods  were  delivered 
«afely  to  the  connecting* line.     Georgia  Pac.  Ry.  Co.  v.  Hughout  (Ala.),  585,  n. 

10.  Limiting  lialnlUy.  Where  a  ticket  is  sold  by  a  railroad  company  for  a 
continuous  passage  over  its  own  line,  and  thence  over  the  lines  of  other  com- 
panies, to  the  destination,  the  initial  company  may,  by  a  stipulation  in  the 
oontract  of  carriage,  limit  its  liability  for  injury  to  baggage  to  such  injury  as 
may  occur  on  its  own  line.    Peterson  v.  Chicago,  etc.,  R.  Co.  (Iowa),  579,  n. 

BiBCBIMIKATION. 

11.  Contract  trith  favor ed  shipper  for  rebatee — wMUty,  A  contract  by 
which  a  railroad  company,  before  the  passage  of  the  interstate  commerce  act, 
discriminates  by  agreeing  to  allow  a  certain  shipper  a  rebate  on  freight  charges, 
is  not  valid  and  enforceable  at  common  law,  and  is  not  such  a  contract  as ' 
eould  be  impaired  by  the  interstate  commerce  act  prohibiting  such  discrimina- 
tion.   Fitagerald  et  aL  v.  Grand  Trunk  R.  Co.  (Vt.),  861. 
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13.  Befuaing  going  c&uponfor  rstum  trip  — t^ecHon,  Where  the  oonduelop 
of  a  railroad  train  returns  to  a  passenger  the  wrong  portion  of  a  ietitni>>tiip 
ticket,  and  another  oondnctor  on  the  retnm  trip  ref oms  to  aeeept  it  after  the 
mistake  is  explained  to  him,  and  ejects  the  passenger  fron  the  train,  the  ndt 
road  oompanj  is  liable.    Kansas  (Atf,  M.  ft  B.  B.  Co.  ▼.  Riley  (Miss-X  654 

18.  T&nder  cif  fa/re  n^ft&r  mpuldon  eommen^ed.  Where  a  passenger  has  ro* 
fused  to  pay  the  fare  which  the  company  had  a  right  to  demand  he  cannot^ 
after  the  company  has  takenmteps  for  his  expulsion  by  stopping  the  train  or 
seizing  his  person,  make  a  tender  of  the  fare  and  thereby  impose  upon  the 
company  the  obligation  of  carrying  him.  Atchison,  etc.,  B.  Go.  ▼.  Dwells 
(Kans.)«  658,  n. 

14  Failure  to  proeurs  ticket*  Under  the  statutes  of  Texas  requiring  rsil* 
roads  to  receire  passengers  and  maintain  a  depot  at  intersections  with  other 
railroads  and  requiring  ticket4>fficeB  to  be  kept  open  for  half  an  hour  prior  to 
the  departure  of  trains,  a  company  is  liable  for  the  ejection  of  a  passenger 
from  a  freight  train,  who  gets  on  at  a  junction  where  there  is  no  tlckct-<^oe» 
notwithstanding  its  rule  that  passengers  without  tickets  cannot  ride  on  such 
trains.     Eddy  ▼.  Rider  (Tex.),  656,  n. 

15.  Might  to  use  ticket  ieaued  to  partnership.  When  a  person  claiming  the 
right  to  travel  on  a  train  of  a  railroad  company  as  a  passenger  holding  a  com* 
mutation  ticket  issued  by  the  agent  of  the  company,  on  the  alleged  ground 
that  he  is  one  of  the  members  of  the  partnership  named  on  the  f^kce  of  the 
ticket,  held,  that  he  must  show  the  conductor  that  his  name  appears  indorsed 
thereon,  in  compliance  with  tbe  conditions  specified  in  the  contract  on  the  re> 
verse  of  the  ticket,  and  in  a  suit  for  expulsion  consequent  upon  a  rejection  of 
the  ticket  and  refusal  to  pay  fare,  the  plaintiff  must  show  tliat  there  was  such 
a  partnership  as  claimed,  and  that  he  was  one  of  members.  Granier  v.  Lonisl* 
ana  W.  R.  Co.  (La.),  058,  n. 

16.  Section  for  rrfuml  to  pay  fare  qfter  having  given  up  tieket  —  damages. 
A  boy  of  sixteen  became  a  passenger  on  defendant's  train  and  gave  the  con- 
ductor his  ticket.  The  conductor  afterward  demanded  his  fare  again  and  n* 
fused  to  believe  the  boy's  assertion  that  he  had  given  him  a  ticket;  whereupon 
the  boy  gave  the  conductor  ten  cents,  which  was  all  the  money  he  had,  but 
the  conductor  ordered  him  to  leave  the  train  at  a  station  short  of  his  destina- 
tion, whereby  he  was  compelled  to  walk  the  rest  of  the  way.  Held,  that 
judgment  for  $195  was  not  excessive.  Indianapolis,  etc.,  R.  Co.  v.  Howerton 
(Ind.),  658,  n 

17.  Damages  for  tlireatenedexptdeion  and  extortion  of  additional  fitre.  Where 
plaintiff  had  gfiven  a  ticket  for  his  passage,  and  the  conductor  afterward  de- 
manded fare  for  the  trip,  and  threatened  to  expel  him  if  he  did  not  pay,  and 
charged  him  with  trying  to  beat  his  passage,  and  plaintiff  paid  the  fare  de- 
manded it  was  held  that  he  was  entitled  to  recover  the  additional  fare  and 
damages  for  the  humiliatloD  suffered  and  the  indignity  done  him.  Pennsyl- 
vania Co  V.  Bray  (Ind.)*  658.  n. 

18.  Wrongful  refusal  of  ticket  ^threatened  expulsion  ^  damages.  When  a 
conductor  wrongfully  refused  a  ticket  and  threatened  expulsion  unless  fire 
was  paid,  and  the  passenger  complied,  it  was  held  that  nothing  could  be  re- 
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€07«ied  for  the  humlliation  and  umojanoe  of  haying  to  tx>now  money  to  pay 
hie  fare  or  of  being  eabjeeted  to  oommente  by  hie  fellow^paesengeni.  Hoffman 
▼.  Northern  Pac  B.  Go.  (Minn.).  659»  n. 

19.  Exemplary  damciffes  for  expukian,  A  paaeenger  ie  noi  entitled  to  ex- 
emplary damagee  for  an  nnlawfal  ejeetion  from  a  railroad  train,  aoeompliehed 
without  nndoe  force,  or  nnneoeaeary  harahneee  and  nnaoeompanled  by  insnlt, 
maliceor  willful  wrong.  Tomlinaon  v.  Wilmington.  etc»  R.  Co.  (N.  C.X  650»  n, 

20.  Damages  too  remote -^tasi  of  job  by  delay.  In  an  action  for  wrongful 
expulsion,  damages  resulting  to  the  plaintiff  from  the  loss  of  a  Job  of  work, 
occasioned  by  his  delay  at  the  station  at  which  he  was  obliged  to  leave  the 
train,  held  too  remote  to  be  considered.  Corsten  y.  Northern  Pac  B.  Co. 
(Minn).  659.  n. 

21.  Extra  fare  regvJUUum*  Before  a  railroad  company  can  collect  excess 
fare  from  a  passenger  who  has  not  purchased  a  ticket,  under  the  proyisions  of 
chapter  189  of  the  Laws  of  1880,  it  must  haye  a  ticket-office  open  for  the  sale 
of  tickets  at  the  station  where  passage  is  taken  at  least  thirty  minutes  prior 
to  the  departure  of  the  train.  A  keeping  of  the  office  open  for  thirty  minutes 
prior  to  the  adyertised  time  of  departure  will  not  suffice  where  the  train  is 
behind  time.  If  the  office  is  not  open,  with  an  agent  in  the  same,  ready  upon 
call  to  sell  tickets,  long  enough  before  the  actual  departure  of  the  train, 
whether  delayed  or  not,  to  enable  passengers  to  purchase  tickets  and  safely 
board  the  train,  no  excess  fare  can  be  collected.  Atchison,  etc.,  R.  Co.  y. 
0weUe  (Kans.),  657.  n. 

iKJXTRT  TO  PAB8BNOKR8  ~  NBGLIGBKCK. 

22.  Derailmetit  —  preeumption  of  negligence.  Where  a  passenger  brings  an 
action  to  recoyer  for  injuries  resulting  from  the  derailment  of  the  train  on 
which  he  was  riding,  and  therein  shows  the  occurrence  of  the  accident  and  the 
extent  of  his  injuries,  a  prima  facie  case  is  made  out  in  his  fayor,  and  the  bur- 
den is  thrown  upon  the  railway  company  to  show  that  the  injury  did  not  result 
from  a  want  of  care  upon  its  part.  Southern  Kans.  Ry.  Co.  y^  Walsh  (Kans.), 
981. 

28.  The  prima  facie  esse  thus  made  out  may  beoyerthrown  by  showing  that 
the  injury  resulted  from  ineyitable  accident,  or  something  against  which  no 
human  prudence  or  foresight  on  the  part  of  the  company  could  proyide.  Ibid. 

24.  Degree  of  care  to  be  exercised  for  the  safety  of  passengers.  The  railway 
company  owes  a  higher  duty  to  its  passengers  than  mere  ordinary  care  and 
foresight  in  the  construction  and  maintenance  of  its  tracks.  It  is  bound  to 
exercise  the  highest  degree  of  practicable  care ;  not  the  utmost  possible  pre- 
caution that  might  be  imagined,  but  the  highest  care  and  best  precaution 
known  to  practical  use,  and  which  are  consistent  with  the  mode  of  transpor- 
tation adopted .     Ibid . 

25.  When  accident  is  prima  facie  evidence  of  negligence.  In  an  action  against 
a  railroad  company  for  injuries  to  a  passenger  where  an  instruction  is  giyen 
for  defendant  that  the  burden  of  proof  is  on  plaintiff  to  show  negligence  from 
which  his  injury  resulted,  it  is  error  to  refuse  to  modify  the  instruction  by 
adding  that  the  injury  itself,  if  plaintiff  was  In  the  exercise  of  ordinary  care, 
is  prinia  facie  eyidenoe  of  negligence.  Qleeson  y.  Virginia  Midland  R.  Co. 
(U.  8.).  898, 
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96.  Landdide  in  dsep  etU  —  act  of  Qod  —  Jiegligenee,  A  Imad-alide  in  a  nil. 
way  eat,  which  resalts  from  the  loosening  of  the  earth  in  its  eldee  by  a  fall  of 
lain  which  ia  not  of  unosoal  yiolence,  is  not  eoeh  an  oecoRenee  as  la  emhraeed 
in  the  phrase  "  act  of  God."    Ibid. 

27.  A  railroad  company  which  maintains  a  cat  with  sides  In  saeh  a  eondttloa 
that  a  land-slide  of  this  character  oecors  therein  is  gailty  of  negligence,  thoogh 
the  immediate  canse  of  the  action  was  yibration  prodooed  by  a  tiain  pasting 
through  the  cat.     Ibid. 

28.  DerailmefU  of  ear — presumption  of  negligence.  Negligence  may  be  prs- 
Somed  from  the  derailment  of  the  car  in  which  a  passenger  is  riding.    338,  n. 

29.  Derailment  by  eoUieion  wUh  calf  on  track —  neglect  to  fence.  Where  the 
derailment  was  caused  by  a  collision  with  a  calf  on  the  track,  which  ooald 
have  been  seen  six  hundred  feet  in  advance  of  the  tr^n,  and  the  railroad  oonu 
pany  failed  to  fence  its  traclL,  having  that  right,  it  is  sufficient  to  show  n^li- 
gence.     Qulf,  etc.,  R.  Co.  ▼.  Wilson  (Tex.)  238,  n. 

80.  Derailment  while  rounding  curve  —  unueual  speed.  In  an  action  against 
a  railroad  company  for  injuries  to  a  passenger,  occasioned  by  a  train  running 
off  the  trade,  evidence  that  at  the  time  the  accident  occurred  the  tnun  was  run- 
ning down  a  steep  incline  on  a  new  and  carved  track,  at  an  unusual  and  dan- 
gerous rate  of  speed,  is  sufficient  to  cast  on  defendant  the  burden  of  showing 
that  the  accident  was  not  caused  by  any  want  of  care  on  its  part.  Mitchell  v. 
Southern  Pac.  R.  Co.  (Cal.),  239,  n. 

81.  Breaking  of  wheel  —  derailment — the  question  of  negligence.  The  plain- 
tiff' was  injured  by  the  derailment  of  the  car  in  which  she  was  riding.  The 
trial  court  found  as  follows  :  "  The  cause  of  the  accident  was  the  breaking  of 
a  wheel  at  a  point  about  one  hundred  and  thirty- five  miles  from  New  Orleans. 
It  had  been  carefully  inspected  at  La  Fayette,  and  showed  no  patent  defects. 
The  track  was  in  good  order.  The  train  was  properly  equipped.  The  min 
was  not  running  at  an  unusual  rate  of  speed.  The  wheel  accidentally  broke 
from  some  hidden  defects  or  cause  which  human  care  and  foresight  could  not 
prevent."  It  also  appeared  that  shortly  before  the  accident  a  passenger  on  the 
car  informed  the  conductor  that  he  had  heard  a  loud  noise  and  felt  a  jolt.  The 
conductor  at  once  inspected  the  car  as  well  as  he  could  both  inside  and  out  and 
perceived  no  cause  for  alarm.  Held,  that  the  conductor  was  not  negligent  in 
not  stopping  the  car  to  inspect  it  further,  and  judgment  was  ordered  for  the 
defendant.     Frelson  v.  Southern  Pac.  R.  Co.  (La.),  239,  n. 

82.  Collision  with  caboose  detached  from  freight  train.  While  a  freight  train 
was  going  up  a  steep  grade  on  a  curved  track,  the  caboose  became  detached^ 
and  running  backward  collided  with  the  engine  of  a  train  following  eight  min- 
utes behind  the  first.  In  a  suit  for  an  injury  to  a  passenger  on  the  caboose, 
held  sufficient  evidence  of  negligence.  Louisville,  etc.,  R.  Co.  v.  Taylor (Ind^X 
289,  n. 

88.  DtfecHve  euhert  —  washout  from  breaking  of  dam —  habtlity.  In  an  ac- 
tion against  a  railroad  company  for  injuries  to  a  passenger  occasioned  by  a 
washout  at  a  culvert,  the  fact  that  the  culvert  would  not  have  given  way  bat 
for  the  breaking  of  a  dam  on  adjoining  property  over  which  the  company  had 
no  control,  will  not  prevent  recovery,  if  the  negligent  manner  in  which  the 
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colyert  was  constraed  oontributad  to  the  aooident.  Bonner  ▼•  Wingftte  (Tex.)» 
406,  n. 

84.  WaahmU  from  rain-fail -^liabaUy.  Whaie  a  break  in  the  track  re- 
salted  from  a  ^pw  of  water  in  a  rain-«torm,  it  was  held  that  a  verdict  for  the 
plaintiff  woald  not  be  disturbed  when  the  evidence  was  conflicting  as  to 
whether  the  rainfall  was  onusaalljr  great.  Texas,  ete^  R.  Co.  v.  Barron  (Tex.), 
406,  n. 

85.  dnUrHnUary  negligence  —  riding  an  platform  of  etreet-eai .  It  is  not  neg. 
ligence  per  ee  to  ride  on  the  platform  of  a  street-car,  though  there  is  room 
within;  and  an  instraction  that  this  fact  will  prevent  a  recovery  for  an  injury 
to  a  passenger  resulting  from  the  negligence  of  the  street-car  company  is 
error.     Upham  v.  Detroit  City  By.  Co.  (Mich.),  160. 

86.  In  an  action  against  a  street-railway  company  for  personal  injuries  it 
appeared  that  plaintiff,  a  boy  of  thirteen,  a  passenger  on  a  crowded  car,  sat 
on  the  front  platform,  with  his  feet  on  the  step,  and  his  knees  projecting  sev- 
oral  inches  beyond  the  side  of  the  car,  and  was  struck  on  the  knees,  and 
knocked  under  the  car,  by  a  mortar-box  which  builders  had  placed  in  the 
Btreet  only  a  few  inches  from  passing  ears.  Held,  that  a  compulsory  nonsuit 
was  properly  ordered  because  of  contributory  negligence  on  the  part  of  plaintiff 
and  absence  of  negligence  on  defendant's  part.  Butler  v.  Pittsburgh,  etc.,  R. 
Co.  (Penn.)  164,  n. 

87.  Plaintiff,  a  boy  fourteen  years  old,  was  a  passenger  on  one  of  defendant's 
street  cars.  The  car  was  crowded,  and  he  was  standing  on  the  front  platform 
leaning  against  the  dasher.  He  either  fell  off,  or,  as  he  claimed,  was  pushed 
off,  by  passengers  getting  off,  and  was  run  over.  Held,  that  there  was  no 
error  in  charging  that  defendant  was  not  liable  for  the  conduct  of  the  passen- 
gers unless  it  was  unusual  and  disorderly,  and  could  have  been  prevented  by 
the  persons  who  had  charge  of  the  car  at  the  time.  Randall  v.  Frankford, 
etc,  R.  Co.  (Penn.),  164,  n. 

88.  Plaintiff,  a  boy  eight  years  of  age,  voluntarily,  and  without  the  knowl- 
edge of  the  conductor,  went  to  the  front  platform  of  a  horse-car  to  join  his 
companion.  The  conductor  opened  the  wicket  in  the  front  door,  and  asked 
plaintiff's  companion  for  his  fare,  and  upon  the  latter  stating  that  he  had  paid 
his  fare  on  another  car,  said  he  must  either  pay  or  get  off,  and  opened  the 
door.  As  he  did  so,  plaintiff  stepped  with  one  foot  down  on  the  step  of  the 
car,  and  attempted  to  get  off  backward.  The  driver  caught  him,  and  placed 
him  iNkck  on  the  platform,  saying:  "  Don't  you  get  off,  you  will  fall;*'  but 
almost  immediately,  plaintiff  repeated  the  act,  and  was  either  thrown  off  or 
jumped  off  backward,  and  was  injured.  Held,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company.  Sandford  v.  Hestonville,  etc,  R.  Co. 
<Penn.),  164,  n 

89.  Riding  or  being  on  the  platform  of  a  eteam  railroad  car.  In  an  action  by 
a  passenger  for  personal  injuries,  where  the  evidence  shows  that  plaintiff 
started  into  another  car  to  get  water  while  the  train  was  moving  slowly,  but 
stopped  a  minute  on  the  platform  to  talk,  and,  just  as  he  was  passing  on.  the 
coupling-pin  broke,  and  the  cars  parted,  throwing  him  off,  it  is  error  to  direct 
A  nonsuit  on  the  ground  that  plaintiff  was  not  in  the  exercise  of  ordinary  carei 
Cotchett  V.  Savannah,  etc.,  By.  Co.  (Ga.),  164,  n. 


764  ^^^^ 

CARRTWR8  — brjiTRT  lo  PAflSBHOBBs — KooLiOBirCB  —  Omikimi, 

40.  A  {MMMBgeron  dafendftat's  tndn  foimd  the  iwr  ear  fall,  and  attamptoa 
to  paoa  to  the  next  car.  The  distance  between  the  platlorma  of  the  two  cam 
waa  about  bIx  inches,  and  there  waa  nothing  to  pieTent  her  fraia  eteppiiig 
from  one  platform  to  the  other;  bat,  without  looking,  she  placed  her  foot  on  the 
boffera  Jnat  as  the  train  atarted,  and  her  foot  was  caught  and  injured  She 
had  been  lame  for  many  yaan,  and  had  often  traveled  on  this  train .  The  eri. 
denoe  also  showed  that  the  train  started  with  a  jerk,  and  did  not  stop  as  long 
as  naiiai  at  tliat  plaee,  but  the  train  had  no  fixed  time  to  stay  there,  or  for 
leaTing.  Held,  that  plaintiff  was  guiltj  of  contributory  negligence.  Snow, 
den  ▼.  Boston  8c  Me.  B.  Co.  (Mass.),  165,  n. 

41.  Where  plaintiff  went  upon  the  platform  of  the  car  as  the  train  was  neaiiog 
the  station,  with  a  view  to  alighting  before  the  train  stopped  and  was  thrown 
off  and  injured  by  the  sadden  jerking  of  the  train,  it  was  held  he  waa  guilty 
of  such  contributory  negligence  as  would  predode  his  recoTory  Patterscm 
T.  Central  R.,  etc,  Co.  (Ga.),  165.  n. 

42.  Where  plaintiff  was  on  the  platform  of  the  car  when  he  was  injured,  tnd 
teatiflee  that  he  went  there  because  he  feared  that  some  accident  would  resalt 
from  the  unusual  speed  of  the  trains  and  intended  in  that  event  to  jump  into 
the  sand  on  the  side  of  the  road,  it  is  a  question  for  the  jury  whether  his  ac- 
tion was  that  of  a  person  of  ordinary  care  and  prudence.  Mitchell  ▼.  Southern 
Pac  R.  Co.  (Cal),  165,  n. 

48.  Civil  Code  of  California,  sectiott  484,  absolving  railroad  companies  from 
responsibility  for  injuries  received  by  passengers  while  riding  on  the  platform 
of  a  car  in  violation  of  the  printed  and  posted  regulations  of  the  company, 
does  not  apply  where  the  person  so  injured  went  upon  the  platform.  In  the 
exercise  of  ordinary  care  and  prudence,  to  escape  the  consequences  of  an  acd- 
dent  which  he  feared  from  the  unuaual  speed  at  which  the  train  was  running. 
Ibid. 
LnnriKO  liabilitt. 

44.  Limiting  lidlriliiif  to  a  apedfled  turn.  Where  the  receipt  or  contract  of  s 
common  carrier  contains  a  stipulation  that  the  company  is  not  to  be  held  liaUe 
for  any  loss  or  damage,  except  as  forwarders  only,  nor  for  any  loss  or  damage 
of  any  box,  package  or  thing  for  over  $60.  unless  the  just  and  true  value 
thereof  is  stated  in  such  receipt,  and  where  the  receipt  fails  to  show  any  valae 
of  the  box  or  goods  shipped,  the  receipt  or  contract,  if  fairly  and  voluntarily 
entered  into,  will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a  dae 
proportion  between  ihe  amount  for  which  the  carrier  may  be  responsible  and 
the  freight  he  receives,  when  the  loss  or  injury  to  the  box  or  goods  carried  re- 
sults only  from  slight,  common  or  ordinary  negligence  on  the  part  of  the  csr- 
rier,  its  agents  or  servants.     Pacific  Exp.  Co.  v.  Foley  (Kans.),  365. 

45.  Conflict  oflatoa.  Where  goods  are  delivered  to  a  carrier  in  Missouri  to 
be  transported  to  a  point  in  Kansas,  it  will  be  presumed  that  the  parties  con- 
tracted with  reference  to  the  laws  of  Missouri  and  the  contract  will  be  inter- 
preted according  to  the  laws  of  that  state.    Ibid. 

46.  Limiting  liabUity  —  conflict  of  latM.  Where,  in  another  state,  goods  are 
delivered  to  a  common  carrier  for  transportation  into  Iowa  under  a  contract 
limiting  its  liability,  valid  where  made,  but  void  under  the  laws  of  Iowa,  the 
contract  is  valid,  and  governs  the  liability  of  the  carrier,  though  the  loss  oc- 
onrsin  this  state.    Hazel  et  ux.  y.  Chicago.  M.  &  St.  P.  R.  Co.  (Iowa),  439. 
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47.  Under  Giyil  Cede  Dakota,  wection  1261,  proTiding  that  the  obligatioiw  of 
a  common  carrier  maj  be  limited  by  special  contract,  the  carrier maj  bj  apecial 
contract,  signed  bj  the  consignor,  be  released  from  liability  except  for  negli- 
gence, and  the  liability  may  be  limited  to  $5  for  each  hundred-weight  of  goods. 
Ibid. 

48  ValidUy  of  giipulaiian  limiting  liabilitff  for  lou  by  negligence,  A  com- 
mon carrier  cannot  limit  his  liability  for  loss  or  damage  to  goods  by  reason  of 
his  negligence,  either  as  to  the  right  or  amount  of  recovery.    433,  n. 

49.  Limiting  liability  of  connecting  roads  as  to  each  other's  negligence.  Where 
a  bill  of  lading,  containing  a  clause  limiting  the  liability  of  each  connecting 
road  to  loss  or  injury  suffered  while  the  goods  are  on  its  line,  is  accepted  by 
the  shipper,  there  is  a  legitimate  limitation  of  liability,  which  is  binding  on 
each  of  the  contracting  parties,  even  though  the  shipper  was  unable  to  read 
and  did  not  know  that  the  limiting  clause  was  in  the  bill  of  lading.  Jones  ▼• 
Cincinnati,  etc.,  R.  Co.  (Ala.),  433,  n. 

50  Limitation  as  to  time  of  presenting  claim  or  commencing  suit,  A  bill  of 
lading  provided  that  claims  for  loss  or  damages  must  be  presented  to  the  de- 
livering line  in  thirty -six  hours  after  the  arrival  of  the  freight.  The  con- 
signee esided  a  short  distance  from  the  depot,  and  received  the  goods  Satur- 
day afternoon,  but  did  no(  open  them  until  Monday  morning,  having  been  sick 
in  the  interval.  Held,  that  the  reasonableness  of  the  stipulation  was  a  ques- 
tion for  the  jury.     Texas,  etc  ,  R.  Co.,  v.  Adams  (Tex.),  433,  n. 

51-  In  a  contract  for  the  transportation  of  cattle,  a  common  carrier  may  pro- 
vide that  suit  on  any  claim  thereunder  must  be  brought  within  forty  days 
after  the  damage  occurred,  and  such  a  provision  will  bar  an  action  for  delay 
commenced  seventy  seven  days  after  the  delivery  of  the  cattle,  the  carrier 
having  notified  the  plaintiff  twenty  five  days  after  the  delivery  that  his  claim 
would  not  be  paid.    Gulf,  etc..  R.  Co.  v.  Gate  word  (Tex.),  433,  n. 

52.  Limitation  as  to  liability  for  delay  caused  by  mobs,  strikes,  etc.  Where 
the  shipper  expressly  agrees  to  assume  all  risk  of  delay  caused  by  any  mob  or 
strike  or  threatened  violence  to  person  or  property,  he  cannot  recover  for  de- 
lay occasioned  by  a  strike  and  violence  of  such  magnitude  as  to  require  the 
military  forces  of  the  government  to  overcome.     Ibid. 

53.  Validity  of  limitation  as  affected  by  interstate  law.  Where  cattle  were 
received  for  transportation  from  a  point  in  Texas  to  Chicago,  the  bill  of  lading 
providing  that  the  carrier  should  be  liable  only  while  the  cattle  were  on  its 
own  road  The  route  over  that  was  wholly  within  the  state,  and  the  delay 
was  caused  by  the  refusal  of  the  connecting  lines  to  receive  the  cattle  on  ac- 
count of  a  strike  on  their  roads.  Held,  that  provisions  limiting  the  time  in 
which  suit  could  be  brought,  and  releasing  the  carrier  from  liability  for  delay 
caused  by  strikes,  are  valid,  whether  the  contract  of  shipment  be  considered 
as  interstate  or  as  one  to  be  wholly  performed  within  the  state.    Ibid. 

Op  frbtght. 

54.  Loss  of  goods — prima  facie  case.  Ownership  of  property  by  the  plain- 
tiff, its  delivery  to  and  acceptance  by  a  common  carrier  for  transportation,  and 
its  non  delivery  to  the  consignee,  are  prima  facie  evidence  of  negligence.  The 
burden  then  rests  upon  the  carrier  to  show  facts  exempting  It  from  liability. 
Bennett  v.  American  Express  Co.  (Me.),  579. 
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55.  Seizure  ofgoode  %n  tranaiiu  by  offieer  mithout  process  —  Uabitity  of  carrier. 
The  property  of  the  plaintiff,  while  lawfully  la  the  poflaoBsioa  of  the  defend- 
ant as  a  common  carrier,  was  seized  unlawfully  by  an  officer,  without  any 
warrant  or  legal  process,  nor  was  any  afterward  obtained  Held,  that  the 
officer  was  a  trespasser,  and  that  ihe  common  carrier  was  liable  in  the  Bsme 
manner  as  if  it  had  allowed  any  other  trespasser  to  take  the  property  oat  of 
its  custody.    Ibid. 

56.  Oame  iatos  —  construction.  Revised  Statutes,  chapter  80.  section  12, 
which  impose  a  penalty  for  killing,  destroying  or  having  in  possession,  daring 
certain  portions  of  the  year,  '  more  than  one  moose,  two  caribou  or  three  deer," 
does  not  apply  to  common  carriers  in  the  performance  of  their  duties.     Ibid. 

57.  Beceipt  by  consignee  s^ibject  to  explanation,  A  statement  in  a  receipt  for 
goods  signed  by  the  consignee  that  the  goods  were  delivered  to  him  by  tlie 
carrier  in  good  condition  is  a  mere  admission,  and  is  not  conclusive.  Misaoari 
Pac.  Ry.  Co.  v.  Fennell  (Tex.),  584,  n. 

58.  Requiring  prepayment  of  freight  —  staixtte  construed.  Under  the  Code 
of  North  Carolina,  section  1063,  providing  that  common  carriers  may  reqaird 
prepayment  of  freight  in  all  cases,  a  railroad  company  may  lawfully  refuse  to 
receive  freight  offered  by  another  railway  company  without  prepayment, 
though  it  does  not  demand  prepayment  of  others.  Randall  v.  Richmond,  etc, 
R.  Co.  (N.  C),  584,  n. 

59.  Delay  in  transporting — presumption  of  negligence.  In  a  suit  against  a 
railway  company  for  damages  caused  to  a  car-load  of  onions  by  delay  in  trans- 
porting them  sixty-four  miles,  the  fact  that  four  days  were  consumed  therein 
was  sufficient  to  justify  a  finding  of  negligence,  when  there  was  no  evidence 
as  to  the  number  of  transfers  necessary.  St.  Clair  v.  Chicago,  etc.,  R.  Co. 
(Iowa),  584,  n. 

60.  It  appearing  that  the  onions  were  in  good  condition  when  placed  in  the 
ear,  and  by  reason  of  heating  were  worthless  when  the  car  reached  its  des- 
tination, the  jury  was  justified  in  finding  that  the  damage  was  caused  by  the 
delay.     Ibid. 

61.  Exemptio7i  from  loss  by  fire  —burden  of  proof  Under  a  bill  of  lading 
providing  that  the  carrier  shall  not  be  liable  for  loss  or  damage  by  fire  the 
burden  of  proof  is  on  the  carrier  not  only  to  show  that  the  cause  of  loss  was 
within  the  exception,  but  also  that  there  was  no  negligence  on  its  part.  Mis- 
souri Pac.  Ry.  Co.  v.  China  Manuf.  Co.  (Tex.),  585,  n. 

62.  Damage  to  goods  —  prima  facie  evidence  of  negligence.  When  it  is 
shown  that  goods  were  sound  and  carefully  packed  when  delivered  to  the  car- 
rier, the  fact  that  they  arrived  in  a  damaged  condition  is  prima  facie  evidence 
of  negligence.  Phcenix  Clay  Pot  Works  v.  Pittsburgh,  etc.,  R.  Go.  (Penn.), 
585,  n. 

63.  Oar  blovm  from  track  —  destruction  of  goods  —  act  of  Ood,  In  an  action 
against  a  railroad  company  to  recover  the  value  of  an  express  package,  it  ap> 
peared  that  the  express-car,  with  three  others,  was  blown  from  the  track  by  a 
gale,  into  such  a  position  that  all  the  goods  must  have  been  thrown  into  one 
comer  at  the  top;  that  the  car  was  immediately  set  on  fire  by  coals  from  the 
stove,  and  burned  so  rapidly  that  the  messenger  escaped  with  difficulty:  and 
that  the  wind  was  so  fieree  as  to  make  it  almost  impossible  to  stand  or  walk. 
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and  the  air  00  fall  of  dost  that  one  coald  Bcarcelj  aee.  Held  liafficient  evi* 
dence  to  support  a  finding  that  the  proximate  oaase  was  the  "  act  of  Ckxl,'' 
and  not  the  failure  of  the  company  to  remove  the  goods  after  the  car  was 
oyertamed.    Bythe  v.  Denver,  etc,  R.  Co.  (Col.),  685,  n. 

64.  Las§  of  goods — setUement  toith  conHgrue  —  liability  to  comiffnor.  In 
case  of  anqualified  consignment  of  property,  the  carrier  has  the  right  to  as- 
same  that  the  consignee  Is  the  owner,  and  is  entitled  to  settle  a  claim  for 
damages  for  the  non-delivery  of  property,  with  him.  Scammon  v.  Wells, 
Fargo  &  Co.  (Cal.),  585.  n. 

65.  Delivery  where  no  stcUion  or  side  track,  A  car-load  of  hricks  was  con- 
signed to  plaintiff  at  "  Cloverfield  Sta.*'  There  was  no  station  agent  or  side 
track  there,  and  no  one  was  upon  the  ground  to  receive  the  hricks.  After 
waiting  a  few  minutes,  during  which  the  locomotive  whistle  was  repeatedly 
sounded,  the  car  was  carried  to  a  station  a  mile  heyond,  and  left  upou  a  side 
track.  Held,  that,  since  the  loaded  car  could  not  be  left  upon  the  track,  it  was 
the  duty  of  the  company  to  unload  and  leave  the  bricks  upon  the  ground,  and 
the  freight  having  been  prepaid,  plaintiff  was  entitled  to  recover  their  value, 
Louisville,  etc.,  R.  Co.  v.  Gilmer  (Ala.),  585,  n. 

66.  Title  of  eormgnee  —  holding  goods  for  prior  freight-charges  against  eoiu 
signor.  Where  goods  are  consigned  generally  to  the  consignee  without  any 
particular  place  of  delivery  being  designated,  the  title  of  the  consignor  passes 
upon  delivery  to  the  carrier.  In  such  case,  the  carrier  cannot,  by  an  agree* 
ment  in  the  bill  of  lading,  acquire  the  right  to  hold  the  goods  for  prior  freight- 
charges  against  the  consignor  as  well  as  for  those  on  such  goods.  Bacharach 
V.  Chester  Freight  Line  (Penn.),  585,  n 

CHANGE  OF  GRADE. 
See  Eminent  Domain,  2,  29-31,  89l 

CHECKS. 
See  Banks  and  Banking,  1-8. 

CONFLICT  OF  LAWS. 
See  Intbrstatb  Law. 

CONSTITUTIONAL  LAW. 

1.  Taxation  of  sleeping-cars  engaged  in  interstate  traffic.  Since  a  state  has 
the  right  to  tax  personal  property  within  its  jurisdiction,  even  though  it  is  em- 
ployed in  interstate  commerce,  a  state  tax  on  such  proportion  of  the  whole 
capital  stock  of  a  foreign  sleeping-car  company  as  the  number  of  miles  over 
which  its  cars  are  operated  within  the  state  bears  to  the  whole  number  of  miles 
over  which  its  cars  are  operated,  is  valid  and  constitutional,  though  such  care 
run  into,  through  and  out  of  the  state.  Pullman's  Palace-Car  Co.  v.  Pennsyl- 
vania (U.  S.),  418.  • 

2.  Foreign  express  companies — license  fees — interstate  commerce.  An  act  of 
Kentucky  requiring  the  agent  of  a  foreign  express  company  doing  business  in 
the  state  to  pay  a  license  fee  of  $5.  and  deposit  with  the  auditor  a  statement 
of  the  company's  assets  and  liabilities,  showing  that  it  has  an  actual  capital 
of  at  least  $150,000,  is  unconstitutional,  as  an  interference  with  interstate  com- 
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meroe,  in  io  tar  as  It  applies  to  oompaoiaB  tranaportijig  goods  bttweea  paiats 
in  the  state  and  points  in  other  states,  ihongh  the  company  may  also  transport 
between  points  within  the  state.    Cruteher  ▼.  Kentacky  (U.  S.),  (K)i. 

See  Bonds,  1-6;  Eubctrioztt;  Ekinbnt  Domain,  1^;  Municipai<  Oobpoba. 

TI0N8,  i-18;'BAILll0A06,  68-67. 

CONTRACTS. 

1.  Jn  restraint  of  trade.  A  contract  between  a  domestic  firm  and  a  foreign 
corporatioD.  both  engaged  in  the  manafactnre  and  sale  of  wooden- ware, 
whereby  the  former  sells  its  stock,  material,  tools  and  machinery  to  the  latter, 
and  agrees  not  to  manafactnre 'or  sell  wooden- ware  In  seven  named  states  for 
five  years,  nor  to  permit  its  property  to  Im  used  for  that  purpose  daring  the 
time  limited,  is  in  restraint  of  trade,  and  void.  Westera  Wooden- Ware  Assn. 
V.  Starkey  (Mich.),  IW,  n. 

2.  Two  companies  were  engaged  in  the  basiness  of  issuing  **  benefit  oertifi. 
cates'*  entitling  the  holders,  in  case  of  sickness  or  injury,  to  maintenance, 
care  and  medical  treatment  in  any  hospital  provided  by  the  company.  The 
plaintiff  had  established  a  lucrative  business  of  this  kind  in  the  states,  among 
others,  of  Minnesota,  Wisconsin  and  the  northern  peninsula  of  Michigan,  and 
had  acquired  valuable  contracts  with  hospitals  in  that  territory  entitling  the 
holder  of  its  certificates  to  treatment  in  such  hospitals.  The  two  companies 
entered  into  a  contract  by  the  terms  of  which  the  plaintiff  agreed  to  refrain 
for  the  term  of  three  years  from  selling  certificates  in  the  territory  named,  ex- 
cept to  railroad  employes,  and  to  turn  over,  as  far  as  in  its  power,  to  the  de- 
fendant, its  hospital  contracts,  in  consideration  of  which  the  defendant  agreed 
to  pay  plaintiff  a  certain  sum  of  money,  and  also  to  refrain,  for  a  like  period 
of  three  years,  from  selling  certificates  to  railroad  employes  within  the  terri- 
tory referred  to.  Held,  that  the  contract  was  not  void  as  being  in  restraint  of 
trade.    National  Benefit  Co.  v.  Union  Hospital  Co.  (Minn.),  199,  n. 

8.  A  person  may  legally  buy  the  business  of  another  coupled  with  an  un- 
dertaking on  part  of  the  seller  not  to  carry  on  the  same  business  in  the  same 
place,  or  within  the  same  territory,  and  the  question  of  the  reasonableness  of 
the  restraint  of  trade  in  such  cases  depends  upon  whether  it  is  such  only  as  to 
afford  a  fair  protection  to  the  party  in  whose  favor  it  is  made.    Ibid. 

See  Bonds;  Corporations,  8, 18;  Estoppel;  Insurance,  7,  8;  Municipal 
Corporations,  8-^;  Railroads,  67-^1;  Tblbqrafh  and  Telephonb  Com- 
panies, 10. 

CORPORATIONS. 
Db  facto  corporations. 

1.  H^m  comtUvied.  A  corporation  (ia/ie<o  exists  when,  from  insularity 
or  defect  in  its  organization  or  constitution,  or  from  some  omission  to  comply 
with  the  conditions  precedent,  a  corporation  dejure  is  not  created,  but  there 
has  been  a  ^lorable  compliance  with  the  requirements  of  some  law  under 
which  one  association  might  be  lawfully  incorporated  for  the  purposes  and 
with  the  powers  assumed,  and  a  user  of  the  rights  claimed  to  be  oonferred  by 
the  law.     Snider's  Sons  Co.  v.  Troy  (Ala.),  d5 

2.  Under  the  provisions  of  the  Revised  Statutes  of  Illinois,  chapter  88,  that 
the  certificate  of  complete  organization  shall  after  its  issue  by  the  aecretaiy  of 
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state  be  filed  in  the  office  of  the  reooi<der  of  deeds  in  the  ooantj  where  the 
oompanj  hae  its  prinei]>al  office,  and  that  then  the  corporation  shall  be  deemed 
fuUj  organised,  even  if  corporate  existence  dejure  depends  on  such  filing, 
still,  having  taking  all  other  neoessarj  steps,  and  elected  officers,  and  carried 
on  basinesB  for  several  years,  it  would  be  a  de  facto  corporation.  Bushnell  v. 
Consolidated  Ice-Machine  Co,  (111.),  537. 

8.  Indwidual  and  partnerahip  liabilU^of  gtoekhMen  in  de facto  eorporatWM, 
A  person  who  has  entered  into  a  contract  with  a  de  facto  corporation  in  its  cor- 
porate name  and  capacity,  cannot,  in  the  absence  of  any  averment  of  fraud  af- 
terward disregard  the  existence  of  the  corporation  and  sue  the  stockholders  in- 
dividually as  partners  on  the  contract.     Snider's  Sons  Co.  v.  Troy  (Ala.),  25. 

4.  One  who  took  part  in  the  organization  of  a  de  facto  corporation  and  was 
elected  and  acted  as  its  secretary  and  general  agent,  cannot  treat  it  as  a  part- 
nership, and  compel  his  fellow-corporators  to  account  to  him  on  that  basis. 
Bushnell  v.  Consolidated  Ice-Machine  Co.  (111.),  527. 

5.  A  stockholder  cannot  be  sued  individually  for  the  price  of  goods  sold  to 
a  de  facto  corporation  as  such  on  the  ground  that  it  was  not  legally  incorpo- 
rated.    Cory  V.  Lee  (Ala),  81,  n. 

6.  Collateral  attack.  The  existence  of  a  coi-poration  de  facto  cannot  be  col- 
laterally attacked.    Crowder  v.  Town  of  Sullivan  (Ind.),  580. 

Estoppel  to  dbnt  corporate  existence. 

7.  A  certificate  of  incorporation  provided  that  the  corporate  affairs  should  be 
controlled  by  Its  president,  vice-president  and  attorney,  instead  of  providing 
for  a  board  of  directors  or  trustees,  as  required  by  General  Statutes  Colorado 
1888,  section  288;  held  insufficient  to  create  a  corporation  de  jure;  also  that 
one  who  signed  such  certificate,  conveyed  property  to  the  company,  and  acted 
as  one  of  its  offieers,  was  estopped  from  denying  its  de  facto  existence.  Bates 
V.  Wilson  (Col.),  81,  n. 

Powers. 

8.  Lecue  of  all  iU  property  to  foreign  corporation  —  rigJUs  of  etockholdere, 
A  resolution  of  a  board  of  directors  of  a  domestic  corporation  contemplated  (if 
ratified  at  a  meeting  of  stockholders  called  for  that  purpose)  a  transfer  of  its 
property  and  a  surrender  of  the  management  of  its  business  to  a  foreign  cor- 
poration for  the  period  of  twenty-fiv^  years,  in  consideration  of  a  specified  per. 
eentage  of  the  proceeds  to  be  paid  by  the  latter.  Held,  that  at  the  suit  of  a 
non  assenting  stockholder  of  the  domestic  corporation,  such  contemplated  acts 
should  be  enjoined.     Small  v.  Minneapolis  ElectrcMatrix  Co.  et  al.  (Minn.),  31. 

9.  Lease  of  entire  property  of  car  company  to  competing  company.  A  corpo- 
ration chartered  '*  for  the  transportation  of  passengers  in  railroad  cars,  con- 
structed and  to  be  owned  by  said  company,"  under  certain  patents,  and  em- 
powered to  enter  into  contracts  with  other  corporations  *'  for  the  leasing  or 
hiring  and  transfer  to  them  *'  of  their  railway  cars  and  other  personal  property 
leased  for  a  certain  rental,  for  ninety-nine  years,  to  another  corporation  in  the 
same  business,  all  its  property,  including  its  cars  and  patents,  and  all  con- 
tracts with  railroad  companies  for  the  hire  of  its  cars,  and  agreed  that  while 
the  lease  was  in  force  it  would  not  engage  iu  the  business  of  manufacturing 
and  using  or  hiring  cars.    Held,  that  the  corporation  was  qtuui  public,  and 
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the  laaM  ww  void  aa  tUtra  «»rM,  aad  because  it  was  an  abandonmeot  hj  the 
leaser  of  its  duty  to  the  public  Central  Transportation  Co.  t.  Pullman  Pil- 
aoe-Car  Co.  (U.  a),  172. 

10.  Sale  of  entire  property  for  etoek  in  another  corporation.  A  private  oo^ 
poration  may,  with  the  consent  of  all  its  stockholders,  sell  all  its  property  to 
another  corporation,  And  take  stock  of  the  latter  company  in  payment  there- 
for. Holmes  &  Qriggs  Bianufactnrihg  Co.  ▼.  Holmes  &  Wessell  Uetal  Go. 
«t  al.  (N.  Y.).  555. 

11.  Power  to  hold  real  estate.  The  rule  is  general  that,  where  a  corporation 
is  authorised  for  some  purposes,  or  to  a  limited  extent,  to  take  oonveyaaee  of 
and  hold  real  estate,  a  deed  of  lands  for  other  purposes,  or  tiejond  the  limit 
allowed,  is  not  absolutely  void,  but  passes  the  title  as  between  the  parties, 
subject  only  to  be  inquired  into  in  a  direct  proceeding  by  the  state.  Gilbert 
y.  Hole  (S.  D.),  088. 

13.  How  question  may  be  raieed.  A  corporation  organized  for  the  purpose, 
among  others  stated,  of  buying  and  selling  personal  property,  is  to  that  ex- 
tent at  least  organized  for  a  legal  purpose,  and  may,  under  section  7,  article 
17,  of  the  constitution,  take  and  hold  such  real  estate  as  may  "  be  neceeaarj 
and  proper  for  its  legitimate  business;  '*  and,  under  the  rule  first  above  an- 
nounced, whether  such  corporation  has  taken  the  title  to  lands  described  for  a 
purpose  other  than  that  allowed  by  the  constitution  is  a  matter  between  the 
government  of  the  state  and  the  corporation.     Ibid 

13.  Acquisition  of  real  estate  for  purposes  not  atUhorized — efect  on  title.  An 
undisputed  allegation  in  the  complaint,  that  the  land  described  was  purchased 
by  such  corporation  for  the  "sole  purpose  of  speculation  and  profit,*'  doee  not 
withdraw  the  case  from  the  dominion  of  the  rule.  It  is  a  question  of  the 
power  of  the  corporation  to  receive  title;  not  a  question  of  the  conditions  ao- 
der  which  such  power  may  be  exercised,  or  whether  in  any  case  such  condi- 
tions have  been  met.     Ibid. 

Promoters. 

14.  Secret  profits  —  liability  to  corporation,  A  person  who  secures  an  option 
on  a  property  with  a  view  to  organizing  a  corporation,  and  selling  the  property 
to  it,  and  who,  together  with  another  person  employed  by  him,  forms  the  com- 
pany, and  places  the  stock  on  representations  that  the  property  cost  $2,000 
more  than  It  actually  did,  and  also  that  certain  notes  would  be  included  in  the 
sale,  but  after  the  company  is  organized  informs  the  stockholders  that  the 
notes  were  not  included,  though  they  were  received  by  himself,  is  accountable 
to  the  corporation  for  the  profits  thus  realized  by  himself,  as  he  occupied  a 
position  of  trust  toward  the  subscribers,  and  could  not  make  secret  profits  out 
of  the  transaction.     South  Joplin  Land  Co.  v.  Case  et  al.  (Mo.),  391. 

See  DntBCTOBS  and  Officbrs;  Estoppel;  Mbetiugs;  Stock  ahd  Stock- 

HOLDERB. 

CROSSINGS. 
See  Eminent  Domain,  7'11»  25-98. 
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COUNCIL. 

1.  Powers  ofpretidifhg  officer  in  preserving  order -r-f alee  imprisonment.  The 
power  of  a  mayor,  m  the  presiding  officer  of  a  city  coancil,  extends  no  farther 
upon  the  oocarrence  of  indecoram  on  the  part  of  any  member,  than  to  bring 
the  fact  to  the  attention  of  the  assembly,  which  may,  if  it  sees  fit»  after  the 
member  has  been  heard,  order  him  to  withdraw,  pending  its  consideration  and 
action,  and  it  is  the  duty  of  the  president  to  enforce  that  order;  bat  he  has  no 
power,  in  the  absence  of  threatened  violence  to  other  members,  to  order  the 
ofiender  into  the  castody  of  the  execativeofficer  of  the  assembly,  and  exclade 
him  from  its  deliberations,  and,  if  he  assames  to  do  so,  both  he  and  the  execu. 
tive  officer  who  carries  oat  his  orders  are  liable  in  damage  for  false  imprison- 
ment.    Thompson  v.  Whipple  et  al.  (ArlL.),  111. 

2.  Pou)er  of  city  council  of  St.  Louis  to  confer  jurisdiction  upon  dreuii  court 
See  Union  Depot  R.  Co.  v.  ifoathern  R.  Co.  (Mo.),  622. 

See  Municipal  Corporations,  1-2. 

DAMAGES. 

1.  Excessive  damages,  A  yerdict  for  $5,246  was  not  held  excessive  where 
plaintifi;  who  was  thirty-one  years  of  age  and  earning  $2,500  a  year,  had  sas- 
tained  a  fractare  of  tbe  clavicle,  the  dislocation  of  three  ribs,  an  injary  to  the 
langs  and  various  cats  and  contusions,  had  suffered  great  pain,  and  the  injur- 
ies were  permanent,  would  probably  shorten  life  and  greatly  impair  the  plain- 
tiff's ability  to  labor  and  endure.  South  em  Kans.  By.  Co.  v.  Walsh  (Kans.) 
281. 

See  Carriers,    17-20;  Escinbnt  Dojuain,  22-40;   Telegraph  and  Tele- 
phone COlfPANIES,  10-14. 

DEATH  BY  WRONGFUL  ACT. 

1.  Action  under  statute  of  foreign  state.  A  New  York  corporation  was  sued 
by  a  citizen  of  that  state  for  causing  the  death  of  plaintiff's  husband  and  in- 
testate in  Pennsylvania.  The  Pennsylvania  statute  gave  a  right  of  action  in 
such  cases  to  the  widow,  and  did  not  limit  the  amount  of  recovery.  The 
New  York  statute  gave  the  right  of  action  to  the  administrator  for  the  benefit 
of  the  widow  and  children.  Held,  that  the  statutes  were  sufficiently  similar  to 
sastain  the  action.     Wooden  v.  Western  N.  Y.  &  P.  R.  Co.  (N.  Y.),  266. 

2.  How  action  should  he  brought.  Such  action  should  be  brought  by  the 
plaintiff  as  widow,  and  not  as  administratrix,  since  the  right  of  action  is  given 
by  the  Pennsylvania  statute.    Ibid. 

8.  What  statute  controls  amount  of  recovery.  The  amount  of  recovery  in 
such  action  is  limited  by  the  New  York  statute.     Ibid. 

DIRECTORS  AND  OFFICERS. 

1.  Qualifications  of  directors.  One  not  appearing  to  be  a  stockholder  upon 
the  corporate  records  is  tot  eligible  to  the  office  of  director,  under  the  statute 
providing  that  only  stockholders  are  eligible  to  that  office;  one  who  still  so  ap- 
pears is  eligible,  and  may  vote  notwithstanding  he  has  assigned  the  stock.  In 
re  Argus  Printing  Co.  (N.  D  );  132. 

2.  In  the  absence  of  any  restrictions  in  the  law  governing  a  corporation,  a 
person  is  eligible  to  the  office  of  director  therein  though  he  is  not  a  stockholder, 
or  a  resident  or  citisen  of  the  state.     151,  n. 
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8.  Oare  of  the  direetort,  in  the  diacharge  of  their  duties.  The  degree  of  can 
required  of  directors  depends  apon  the  subject  to  which  it  is  to  be  applied, 
and  each  case  has  to  be  determined  in  view  of  its  own  pecaliar  ctrcamatances. 
Briggs  ▼.  Spaalding(U.  S  ).  712. 

4.  LtabUity  for  acts  of  other  directors  or  agentt  of  the  eorporatioTi,  Directors 
are  not  insurers  of  the  fidelity  of  the  agents  whom  thej  have  appointed,  who 
are  not  their  agents,  but  the  agents  of  the  corporation;  and  they  cannot  be  held 
responsible  for  losses  resulting  from  the  wrongful  acts  or  omissions  of  other 
directors  or  agents,  unless  the  loss  is  a  consequence  of  their  own  neglect  of 
duty,  either  for  failure  to  supervise  the  business  with  attention,  or  in  neglect- 
ing  to  use  proper  care  in  the  appointment  of  agents .     Ibid. 

5.  Power  of  directors  over  the  corporate  property  and  business.  Power  to 
wind  up  affairs  of  solvent  corporation.    35  n 

6.  To  make  an  assignment  for  benefit  of  creditors.     86,  n 

7.  To  sell  or  lease  property  essential  to  the  corporate  purposes.     87,  n. 

8.  LiabiUty  of  directors  to  stockholders.  The  motives  and  expediency  whidi 
prompt  the  acts  of  a  board  of  directors,  done  within  the  lawful  scope  of  their 
powers  and  authority,  are  beyond  judicial  scrutiny.  Trisooni  v.  Winahip  et 
al.  (La.),  40. 

0.  A  board  of  directors  which,  in  furtherance  of  t^e  vote  of  the  required 
majority /directs  a  total  cessation  of  the  business  of  the  corporation  and  a 
liquidation  of  its  affairs,  acts  within  the  sphere  of  its  lawful  authority,  and  is 
not  chargeable  with  any  loss  which  the  measure,  in  its  execution,  may  entail 
on  the  minority.     Ibid. 

10.  Members  of  a  board  of  directors,  who  are  necessarily  shareholders,  en- 
joy, like  the  other  corporators,  the  right  to  dispose  of  their  stock,  and  individ- 
ually are  amenable  to  no  account.     Ibid. 

See  Banks  and  Banking.  9-18.  Corpobationb,  8. 

ELECTION. 
See  Mbbtinqb. 

ELECTRICITY. 

1.  Telephone  line  and  electric  railieay  on  same  street  canfiieting  righte.  The 
dominant  purpose  for  which  streets  in  a  municipality  are  dedicated  and  opened 
Is  to  facilitate  public  travel  and  transportation,  and.  in  that  view,  new  and  im- 
proved modes  of  conveyance  by  street  railways  are  by  law  authorised  to  be 
<x>nBtructed,  and  a  franchise  granted  to  a  telephone  company  of  constrncting 
and  operating  its  lines  along  and  upon  such  streets  is  subordinate  to  the  rights 
of  the  public  in  the  streets  for  the  purpose  of  travel  and  transportation.  Cin- 
cinnati Inclined  Plane  Ry.  Co.  v.  City  &  Suburban  Tel    Assn.  (Ohio),  583. 

3.  Prior  grant  to  telegraph  company  to  use  street  is  subject  to  right  to  eetaUish 
and  operate  an  electric  railway  thereon.  The  fact^hat  a  telephone  company 
acquired  and  entered  upon  the  exercise  of  a  franchise  to  erect  and  maintain 
its  telephone  poles  and  wires  upon  the  streets  of  a  city  prior  to  the  operation 
of  an  electric  railway  thereon,  will  not  give  the  telephone  company,  in  the  use 
of  the  streets,  a  right  paramount  to  the  easement  of  the  public  to  adopt  and 
use  the  best  and  most  approved  mode  of  travel  thereon;  and,  if  the  operation 
of  the  street  railway  by  electricity  as  the  motive  power  tends  to  distorb  the 
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working  of  the  telephone  system,  the  remedy  of  the  telephone  oompany  will 
be  to  readjast  methods  to  meet  the  condition  created  by  the  introdaction  of 
electro-motive  power  apon  the  street  railway.    Ibid. 

8«  TsUgraph  company's  elaim  to  *  *  ground  HreuU  "  n4ft  mip&rior  though  prior — 
r^oHvs  rights  of  ths  two  companies  gen&raUg.  Where  a  telephone  company 
under  anUiority  derived  from  the  statute,  places  its  poles  and  wires  in  the 
streets  of  a  municipality,  and,  in  order  to  make  a  complete  electric  circuit,  for 
the  transmission  of  telephonic  messages,  uses  the  earth,  or  what  is  known  as 
the  "  ground  circuit,"  for  a  return  current  of  electricity,  and  where  an  electric 
street  railway,  afterward  constructed  upon  the  same  streets,  is  operated  with 
the  **  single  trolley  overhead  system,"  so  called,  of  which  the  ground  circuit 
is  a  constituent  part,  if  the  use  of  the  ground  circuit  in  the  operation  of  the 
street  railway  interfered  with  telephone  communication,  the  telephone  com- 
pany, as  against  the  street  railway,  will  not  have  a  vested  interest  and  exclu- 
sive right  in  and  to  the  use  of  the  ground  circuit  as  a  part  of  the  telephone 
system.     Ibid. 

4.  Mectric  suJbways  — pouicr  to  requirs  existing  wires  in  streets  to  he  placed  be^ 
neath  the  surface.  Laws  of  New  York  1884,  chapter  534,  requiring  all  electric 
wires  in  cities  of  over  five  hundred  thousand  to  be  placed  under  the  surface 
of  the  streets,  and  Laws  of  1885,  chapter  499,  providing  for  the  appointment 
of  a  board  of  commissioners  of  electrical  subways  to  enforce  the  act  of  1884, 
and  Laws  of  1887,  chapter  716,  ratifying  the  contract  made  by  the  board  with 
the  Consolidated  Telegraph  and  Electrical  Subway  Company  of  New  York, 
for  the  construction  of  subways  in  which  to  place  the  overhead  wires,  are  valid 
police  regulations  of  the  public  streets,  which  canuot  be  resisted  by  a  tele- 
graph company  incorporated  under  Laws  of  New  York  1848,  chapter  265,  sec- 
tion 5  as  amended  by  Laws  of  1858,  chapter  471,  section  2,  autho|^ing  the 
erection  of  poles  and  stringing  of  wires  in  any  public  roads  and  highways, 
provided  that  the  lines  should  not  be  so  constructed  as  to  iLOommode  the  public 
use  of  the  roads  or  highways.  American  Rapid  Tel.  Co.  \.  Hessetal.  (N.  Y.), 
119. 

5.  Effect  of  acts  of  congress.  The  acts  of  congress  (U.  S.  Rev.  St.,  ^  5268) 
permitting  telegraph  companies  to  construct  their  lines  along  any  military  or 
post  roads,  and  section  3964  and  act  March  1,  1884,  declaring  all  letter-carrier 
routes  and  all  public  roads  and  highways  to  be  post  routes,  do  not  give  a  tele- 
graph company  the  right  to  maintain  its  wires  above  ground  contrary  to  the 
laws  of  the  state,  nor  do  they  deprive  the  state  of  its  police  control  over  such 
highways.     Ibid. 

6.  EUctrie  poles  and  wires  in  streets.     See  555,  n. 

See  TELBORAFn  aud  Tblephonb  Companies. 

EMINENT  DOMAIN. 
What  coNsrmrrBS  ▲  taking  or  dahaoxng  of  fropbrtt. 

1.  Obstructing  flood-waters  of  stream  by  railroad  embankment.  When  a  rail- 
way company  erects  an  embankment  for  its  track  along  the  margin  of  a  river, 
the  accumulated  waters  of  which,  in  times  of  flood,  had  previously  escaped  on 
that  side,  it  being  lower  than  the  other,  but  which  thereafter,  and  because  ol 
the  embankment,  ovorflowHd  the  opposite  side  more  than  it  had  done  before. 
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and  thus  injured  land  there  situate,  the  owner  haa  a  right  of  action  againot 
the  company;  or  if,  hj  the  erection  of  such  embankment,  the  river  was  de- 
flected from  its  natural  course,  or  deposits  were  made  therein  so  as  to  raise  its 
bottom,  and  from  either  of  these  causes  such  land  was  injured  bj  the  river 
when  swollen,  a  recovery  may  be  had  for  the  damages  thereby  occasioned. 
CConnell  v.  East  Tennessee,  V.  &  G.  Ry.  Co.  (Ga.)i  448. 

2.  Damages  from  change  of  atreet  grade.  Such  damages  not  a  taking  bat 
are  within  constitution  or  statutes  giving  compensation  for  property  damoffsd 
or  injured  for  public  use.     277,  n. 

3.  EUctriG  poU$  and  toires  in  streets.    See  555,  n . 

The  statdtout  authority  —  what  mat  bk  taken. 

4.  Eight  of  railroad  company  to  condemn  gravel  pits.  Under  the  Revised 
Statutes  of  Wisconsin,  section  1828,  sulxiivision  4,  giving  railway  companies 
the  power,  for  the  purpose  of  obtaining  gravel  or  other  materials,  **  to  take  as 
much  land  as  may  be  necessary  to  the  proper  construction,  operation  and  se- 
curity of  the  road,"  a  company  desiring  to  condemn  land  for  such  parpoae 
must  show  the  necessity  for  taking  it;  and  where  the  findings  by  the  court  on 
this  question  are  that  the  directors  had  declared  it  to  be  necessary  to  take  the 
land;  that  it  adjoins  the  company's  main  line  at  a  spur  track;  that  the  com- 
pany intends  to  take  from  it  gravel  to  ballast  the  road,  but  that  the  taking 
would  work  great  damage  to  the  owner,  and  be  injurious  to  the  welfare  of  tlie 
people  in  the  vicinity,  that  there  are  other  places  from  which  gravel  maj  be 
obtained;  and  that  the  taking  would  be  '*  unreasonable  and  oppressive  " — the 
petition  to  condemn  should  be  denied.  Wisconsin  Cent.  R.  Ck>.  v.  Kneale 
(Wis.),  122. 

5.  Words  **  necessary  additional  depot  grounds/*  constrited.  Under  Laws 
Iowa  1884,  chapter  190,  section  1,  authorizing  railroad  companies  owning*  a 
completed  road  to  condemn  lands  '*  for  necessary  additional  depot  groonda,** 
upon  procuring  a  prescribed  certificate  from  the  railroad  commissioners,  each 
commissioners  have  authority  to  grant  a  certificate  for  the  condemnation  of 
land  for  depot  purposes  at  a  place  where  the  railroad  compan  y  has  no  depot, 
and  owns  no  land  other  than  the  right  of  way  on  which  its  road  is  built. 
Sager  v.  Dey  (Iowa),  127,  n. 

6.  Power  to  condemn  for  *'  raHroad  "  —  what  included.  Act  Mississippi,  I>e- 
cember  16,  1836,  incorporating  a  railroad  company,  conferred  (section  4)  au- 
thority to  enter  upon  lands  through  which  it  should  deem  it  necessary  to  make 
its  **  railroad,"  and  (section  5),  in  case  of  failure  to  agree  with  the  owner  of 
land  as  to  the  price  to  be  paid  him,  to  have  the  damages  by  reason  of  making 
**said  road  "  assessed;  and  declared  that  the  company  should  be  invested  with  th,e 
right  to  *'  occupy  and  use  such  lands  for  the  purposes  of  said  railroad."  Held, 
that  the  company  was  not  limited  to  the  right  to  take  only  enough  land  for  a 
^^)ad-bed ,  but  could  acquire  enough  for  station  groundn.  side  tracks,  etc.  Bwing 
V.  Alabama  &  V.  R.  Ck).  (Miss.),  128,  n. 

Railroad  crobstngs. 

7.  Right  of  one  road  to  cross  another's  tracks.  One  railroad  company  maj 
condemn  the  right  to  cross  the  lands  of  another  company  of  the  same  charac- 
ter, although  those  lands  be  necessary  for  the  railroad  purposes  of  the  latter 
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oompitnj.    National  Docks  &  N.  J.  J.  C.  R7.  Go.  v.  Stole  (United  N.  J.  Rail- 
road &  Canal  Co  et  al.,  Prosecutors)  (N.  J.).  560. 

8.  Spee\fying  manner  of  erasnng  in  petition  —  effect.  The  condemning* 
company  maj,  by  its  petition  in  condemnation  proceedings,  designate  a  lawful 
manner  in  wliich  it  will  cross  the  lands  of  the  other  company,  and  make  com- 
pensation for  that  single  manner  of  crossing,  in  which  case  it  can  thereafter 
cross  only  in  accordance  with  the  plan  thus  designated.    Ibid. 

9.  When  such  petition  prescribes  the  manner  of  crossing,  the  legality  of  the 
plan  and  manner  of  crossing  proposed  may  be  reviewed  in  the  supreme  court 
upon  certiorari.    Ibid. 

10.  Rights  acquired  by  condemning  company.  In  such  a  condemnation,  all 
that  is  acquired  is  the  privilege  or  easement  of  crossing.  The  place  of  cross- 
ing is  to  be  and  remain  in  the  common  use  of  both  companies  for  the  exercise 
of  their  respective  franchises.     Ibid. 

11.  Bemedg  in  case  of  conflict  as  to  use  of  crossing.  If  the  use  of  such  ease- 
ment, whether  it  be  acquired  under  proceedings  to  condemn  a  crossing  in  a 
Bpecified  manner  or  under  proceedings  to  condemn  a  crossing  generally,  a  con- 
flict should  at  any  time  arise  between  the  companies  entitled,  the  interpositioa 
of  equity  may  be  invoked  to  secure  to  each  company  the  enjoyment  of  its 
privilege  in  a  just  and  lawful  manner.     Ibid. 

PUBIJC  UBS. 

12.  The  question  of  public  use,  how  determined.  To  determine  what  is  a  pub- 
lic use  authorizing  the  exercise  of  this  power,  cases  and  principles,  rather  than 
definitions,  must  be  consulted.  It  is  well  estoblished  by  the  weight  of  author* 
ity  that  in  determining  what  is  a  public  use,  as  contradistinguished  from  a 
private  use,  the  peculiar  physical  conditions  and  necessities  of  the  country  are 
to  be  considered.     Oury  v.  Qoodwin  (Ariz.),  81. 

18.  Taking  for  purposes  of  irrigation.  That  in  the  territory  of  Arizona  the 
physical  conditions  are  such,  and  the  necessity  for  the  use  of  water  for  irriga* 
tion  so  great  and  indispensable,  as  to  authorize  an  act  of  the  territorial  legis- 
lature providing  for  the  condemnation  of  right  ot  way  for  ditches  or  canals  by 
the  agent  ot  the  territory  for  the  use  of  thirteen  or  less  farmers  (or  ranchers) 
in  a  farming  neighborhood.     Ibid. 

Landlord  and  tenant.  * 

14.  Taking  land  svJbject  to  lease  —  effect  upon  covenant  to  pay  rent.  Where 
a  part  of  a  tract  of  land  subject  to  lease  is  condemned  for  public  use,  the  ten- 
ant's liability  for  rent  is  not  affected  thereby,  and  damages  should  be  assessed 
on  that  basis.     Stubbings  v.  Village  of  Bvanston  (111.),  115. 

15  Same  subject  discussed  in  note,  p.  120. 

16  Damages,  how  apportioned  between  landlord  and  tenant.    120,  n. 

MORTOAOBBS. 

17.  Whether  necessary  parties.  The  mortgagee  was  a  necessary  party  to  the 
condemnation  proceedings,  and  his  rights  were  not  aflfected  by  a  condemna* 
tion  to  which  he  Was  not  a  party.     Calumet  River  R.  Co.  v.  Brown  (111.),  153. 

18-  Same  subject  discussed  in  note  p.  158 

19.  Construction  of  stotlites  as  to  parties,  whether  mortgagees  included* 
109  n. 
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20.  Remedy  of  condemnor  uAen  mortgagee  omitted  bg  mietake.  Under  a 
vtatate  roqairiDg  all  peraons  interested  as  owners  or  otherwise  to  be  made 
parties,  a  railroad  company  instituted  proceedings  to  condemn  certain  prop- 
erty. The  damages  were  assessed  and  paid  to  the  county  treasurer.  Before 
instituting  proceedings  the  company  applied  to  an  abstract  firm  for  the  names 
of  all  persons  interested  in  the  property.  The  list  was  furnished,  but.  by 
mistake,  the  name  of  a  mortgagee  was  omitted,  and  such  mortgagee  was  not 
made  a  party  Held,  that  there  was  such  a  mistake  as  equity  would  relieve 
against,  and  that  a  bill  would  lie  by  the  railroad  company  against  the  mortgm- 
gee  and  owner  of  the  equity  of  redemption  to  have  the  money  applied  upon 
the  mortgage.     Calumet  River  R.  Ck>.  v.  Brown  (III.),  152. 

21.  In  such  case  the  owner  of  the  equity  of  redemption  cannot  complain  <iC 
a  decree  which  directs  the  award  to  be  applied  on  the  mortgage  debt,  and,  in 
case  of  foreclosure,  requires  the  mortgaged  property  to  be  sold  in  the  inverse 
order  of  alienation,  regarding  the  condemnation  as  an  alienation,  and,  in  moo 
the  balance  of  the  mortgaged  debt  is  not  thus  realised,  allowing  a  redetermi- 
nation of  the  damages  by  reasons  of  the  taking.     Ibid. 

DaMAOBS  —  MVASITRBOP,    AND  BLBMBNTS  TO  BE  OONSIDBRBD. 

22.  Additional  Jencee  a$  an  element  of  damages.  Where  a  railroad  is  laid 
through  a  tract  of  land,  held,  there  being  no  evidence  that,  to  use  and  enjoy 
the  land  as  it  would  probably  be  used  in  the  future,  any  additional  fences 
would  be  made  necessary,  there  is  no  error  in  a  charge  that  the  land-owner  is 
entitled  to  nothing  for  fences.     Newgass  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  44. 

28.  Damages  by  flooding,  token  properly  included.  If  the  appropriation  of  « 
part  and  its  use  as  a  railroad  results  in  floodiog  the  land  not  taken,  the  dam- 
ages so  occasioned  should  be  included  in  the  assessment,  but  no  account  shoaUi 
be  taken  of  injuries  which  may  result  from  an  improper  construction  or  main- 
tenance  of  the  road-bed.     Ibid. 

24.  Value  of  railroad  constructed  before  condemnation  The  value  of  a  rail. 
road  already  constructed  on  the  land  by  the  railroad  company  or  its  vendors  is 
not  to  be  included  in  the  damages  assessed,  and  in  determining  the  value  of 
the  land  taken  any  appreciation  or  deterioration  that  may  have  resulted  to  it 
specially  from  the  building  of  the  road  on  it  will  be  disregarded,  but  such  a« 
may  thereby  have  resulted  to  it  in  common  with  other  lands  in  the  neighbor- 
hood will  be  considered.     Ibid. 

25.  W/ien  highway  is  laid  out  over  railroad  right  of  way.  Where  a  publie 
highway  is  located  and  established  across  a  railroad  company's  right  of  way, 
the  railroad  company  is  entitled  to  just  compensation  for  all  its  necessary  ex- 
penditures in  constructing  cattle -guards,  aod  such  other  things  as  are  required 
by  the  statutes  to  be  coustructed  by  the  railroad  company  by  reason  of  the 
highway,  Kansas  Cent.  R.  Co.  v.  Board  of  (}ounty  Corn*rs  of  Jackson  County 
(Eans),  688. 

26.  A  statute  of  Illinois  provides  as  follows:  "  Hereafter  at  all  of  *  the  r^l. 
road  crossinfl^s  of  highways  and  streets  in  this  state  the  several  railroad  corpo- 
rations in  this  state  shall  construct  and  maintain  said  crossings,  and  the  ap. 
preaches  thereto,  within  their  respective  rights  of  way,  so  that  at  all  times 
they  shall  be  safe  as  to  persons  and  property."    2  Starr  &  C.  Stat.  1927.     In  a 
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proceeding  to  lay  oat  a  street  across  the  right  of  way  of  the  appellant  com- 
pany, it  was  held,  (1)  that  the  statute  applied  as  well  to  crossings  established 
after  the  paseageof  the  act  as  to  crossings  existing  before;  (2)  that  the  statute 
was  a  valid  exercise  of  police  power,  and  binding  upon  appellant;  (3)  that  this 
appellant  was  not  entitled  to  any  compensation  on  account  of  the  expense  of 
eonstructing  and  maintaining  the  crossing.  Chicago  &  N.  W.  R.  Ck>.  v.  City 
of  Chicago  (111),  697. 

27.  In  such  a  proceeding  nothing  can  be  allowed  for  .damage  to  the  business 
of  the  company  I  or  increased  trouble  or  expense  in  operating  its  trains  caused 
by  delay  at  the  crossing,  danger  of  accidents  and  the  like,  as  the  company  takes 
its  franchise  subject  to  the  right  of  the  state  to  establish  intersecting  highways 
as  the  public  good  may  require.    Ibid. 

28.  Same  question  discussed  in  note,  p.  703. 

29.  In  ca86  of  viaduct  in  street.  In  such  case  the  jury,  in  estimating  the  dam« 
ages  to  the  property,  should  consider  its  effect  as  a  whole  and  not  the  effect  oi 
a  part  only  of  such  improvement     Springer  ▼.  Chicago  (111.),  52. 

80.  In  case  of  change  of  grade  Where  the  grade  of  a  street  Is  raised,  the 
abutting  property -owners  are  not  entitled  to  recover  as  damages  the  amount  it 
would  cost  to  fill  their  land  up  to  the  new  grade,  nor  for  loss  and  Inconvenience 
in  the  prosecution  of  their  business,  caused  by  increased  difficulty  of  access^ 
nor  for  the  consequences  of  water  in  their  cellars,  caused  by  increased  diffi- 
culty in  drainage.     Chambers  v.  Borough  of  South  Chester  (Penn.),  278. 

81  The  measure  of  damages  in  such  case  is  the  difference  between  the  mar- 
ket value  of  the  property  immediately  before  and  immediately  after  the  change 
of  grade.     Ibid. 

82.  The  measure  of  damages  in  such  cases  considered  In  note,  p.  277. 

88.  In  ease  of  one  raUroad  crossing  another,    571,  n. 

84.  Where  the  condemning  company  fails  to  define  in  its  petition  how  it  wilt 
eroes,  and  seeks  to  condemn  the  privilege  of  crossing  generally,  the  damages 
are  to  be  assessed,  not  only  for  any  manner  of  crossing  at  present  lawful  and 
necessary,  but  also  for  lawful  changes  in  the  manner  of  crossing  in  the  future. 
National  Docks,  etc. ,  R.  Co.  v.  State  (N.  J.),  560. 

85.  Apportionment  as  between  landlord  and  tenant,    120,  n. 

86.  Judgment  for  nominal  damages,  when  proper.  When  there  is  no  evidence 
of  actual  damage,  upon  which  a  calculation  could  be  predicated,  it  was  proper 
to  render  judgment  for  the  nominal  sum  of  $1.  Chicago  &  N.  W.  R.  Co.  v. 
Chicago  (111.).  697. 

87.  Time  with  rtferenee  to  which  damages  should  he  assesud,    48,  n. 

Benefits. 

88.  When  no  part  of  property  taken.  In  a  suit  to  recover  damages  to  prop- 
erty by  a  public  improvement,  where  no  part  of  the  property  is  taken,  there 
can  be  no  recovery  unless  the  market  value  of  the  property  is  depreciated 
thereby.  If  the  property  is  benefited  as  much  as  it  is  damaged  by  the  im- 
provement there  can  be  no  recovery.     Springer  v.  Chicago  (111),  52. 

89.  Opening  street  —  benefits  to  atffacent  land  eold  after  opening  ordered  and 
before  commencement  of  proceedings  Where,  after  passage  of  an  ordinance 
ordaining  a  street,  and  before  the  street  is  opened,  the  owner  of  land  sells  all 
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except  BQch  an  is  afterward  taken  for  the  etreet^  the  meaBore  of  his  daiiu4;«s 
is  the  value  of  the  land  taken,  and  the  advantage  of  the  opening  of  the  street 
to  the  land  previouslj  conveyed  cannot  he  taken  into  consideration.  WMtaker 
V,  Burgess,  etc.,  of  the  Borough  of  Phcsnixville  (Penn.),  278. 

40.  In  ease  of  change  of  grade.    277,  n. 

INTBRBST. 

41.  Where  the  condemning  party  was  in  possession  before  the  commence- 
ment of  proceedings,  the  damages  should  bear  interest  from  the  date  of  filing 
the  petition.    Newgass  v.  St.  Louis,  etc,  R.  Co.  (Ark.),  44. 

EVIDBNCB. 

42.  Offers  to  buy  or  sell.  In  a  suit  for  damages  to  property  by  a  viaduct  and 
its  approaches,  it  is  competent  to  prove  the  value  of  the  property  immediately 
before  and  after  the  making  of  the  improvement,  and  the  price  at  which  the 
owner  offered  to  sell  the  property  fit  about  the  time  the  viadnct  was  com* 
pleted  is  competent  evidence  of  such  value,  as  being  in  the  nature  of  an  ad- 
mission by  the  owner.     Springer  v.  City  of  Cliicago  (111),  52. 

Practicb. 

48.  Time  with  rtferenee  to  which  damages  should  be  assessed.  On  the  con- 
demnation of  land  taken  by  a  ndlroad  company  for  its  right  of  way,  the  dam* 
ages  are  to  be  assessed  as  of  the  time  of  the  filing  of  the  petition,  and  not  the 
time  of  the  original  entry,  nor  of  the  award.  Newgass  v  St.  Louis,  A.  &  T. 
Ry.  Co.  (Ark.),  44. 

44.  View  of  premises  by  jury.  In  a  common-law  action  to  recover  for  dam. 
ages  to  property  by  a  viaduct  the  court  has  power  to  permit  the  jury  to  view 
the  premises  in  question,  and  this  power  is  not  affected  by  a  statute  which 
makes  it  imperative  upon  the  court  to  permit  such  view  in  condemnation  pro- 
ceedings upon  the  application  of  either  party.     Springer  v.  Chicago  (IlL),  52. 

45.  Landlord  and  tenant  as  parties  —  granting  new  trial  to  one  only.  Where 
separate  verdicts  are  rendered  in  a  condemnation  suit  in  favor  of  Uie  tenant 
and  the  reversioner  of  certain  land,  the  judge  may  grant  a  new  trial  to  one 
defendant  without  setting  aside  the  verdict  as  to  the  other.  Stubbings  v. 
Village  of  Evanston  (111.),  115. 

Tehbitort. 

46.  Exercise  of  power  of  eminent  domain  by.  The  territory  of  Arisona, 
though  not  possessing  sovereignty,  is  clothed  with  authority  to  provide  for  the 
exercise  of  the  power  of  eminent  domain  by  the  clause  in  the  organic  act 
which  says:  "  The  legislative  power  of  this  territory  extends  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States.     Oury  et  al.  v.  Goodwin  (Ariz.),  81. 

See  Railroads,  65-68. 

ESTOPPEL. 
1.  Estoppel  to  set  up  uUra  vires.  The  lease  by  one  car  company  of  all  its 
property  and  business  to  a  rival  company  being  ultra  mres,  the  performance 
of  such  contract  by  the  lessor,  and  use  of  the  demised  property  by  the  leasee, 
cannot  estop  the  lessee  from  setting  up  its  invalidity  in  an  action  on  the  con- 
tract.   Central  Trans.  Co.  v.  Pullman  Palace-Car  Co.  (U.  S.),  172. 
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2.  Estoppel  of  purehaur  from  eorporation  to  deny  its  tUU,     One  who  has 
bought  property  from  a  corporation  cannot,  when  sued  for  the  price,  set  np  in 
defense  that  the  corporation  had  no  power  to  buj  and  sell  the  property, 
flolmes  &  G.  Mannf.  Co.  v.  Holmes  &  W.  Metal  Go.  (N.  Y.),  555. 
See  Banks  and  Banking,  18-31;  Bonds,  28;  Corporations,  8,  4  7;    Stock 

AND  Stockholders,  25,  26. 

EVIDENCE. 

1.  Evidence  ofptcUntife  negUgenee  on  prior  occasions.  In  a  suit  for  injuries 
at  a  railway  crossing,  evidence  that  plaintiff  had  negligently  driven  over  the 
crossing  two  hours  before  the  accident  is  not  admissible  to  show  negligence 
on  his  part  at  the  time  of  the  accident.  Delaware,  etc.,  R.  Co.  v.  Converse 
(U.  S.),  484. 

2.  Impeaching  evidence.  Evidence  that  the  railroad  company's  night  watch- 
man had  admitted  on  the  night  of  the  accident  that  the  rear  section  of  the 
train  was  going  at  about  fifteen  miles  an  hour  when  it  crossed  the  highway,  is 
admissible  to  impeach  his  credibility,  where,  on  his  cross-examination,  he  has 
denied  making  subh  admission.     Ibid. 

8.  Opinion  as  to  age  of  fracture  of  brake-staff.  Where  an  accident  was 
caused  by  the  breaking  of  a  brake  staff,  a  witness  who  has  been  a  hardware 
merchant,  and  states  that  he  knows  the  difference  between  an  old  break  and  a 
new  one,  may  g^ve  his  opinion  as  to  whether  the  fracture  was  old  or  not. 
Moon  V.  Northern  Pac  R.  Co  (Minn.),  828. 

4.  Evidence  as  to  plaintiff's  children.  In  an  action  for  personal  injuries 
caused  by  negligence  it  is  error  to  admit  evidence  of  the  number  and  ages  of 
plaintiff's  children.     Dayharsh  v.  Hannibal  &  St.  J.  R.  Co.  (Mo.),  289. 

See  Eminent  Domain,  41. 

FELLOW-SERVANTS. 
See  BIastbr  and  Servant. 

INSURANCE. 
Fire  insttrance 

1.  Agents,  Where  there  is  evidence  that  plaintiff  (insured),  had  no  knowU 
edge  of  any  limitations  on  the  agent's  authority,  and  the  court  has  properly 
instructed  on  the  law  of  agency,  it  is  not  error  to  leave  it  to  the  jury  to  deter- 
mine whether  the  agent  had  authority  to  make  an  oral  contract  of  insurance. 
Hardwick  v.  State  Ins  Co.  (Ore  ),  841. 

2.  Knowledge  of  agent  binds  company.     256.  n.,  259.  n. 

8.  Whether  to  be  deemed  as  acting  for  the  insurer  or  the  insured.     265,  n. 

4.  Application.  Validity  of  policy  issued  upon  application  with  questions 
unanswered  or  only  partly  so     264,  n. 

6  Contract  of  insurance.  wTiether  severable.    266.  n 

6  Insurable  interest  —  pleading.  In  an  action  on  an  insurance  policy,  the 
complaint  must  state  that  plaintiff  had  an  insurable  interest  in  the  premises, 
failing  which  a  cause  of  action  is  not  stated  Hardwick  v.  State  Ins.  Co.  (Ore.), 
841 

7.  Oral  contract  for  insurance.  Where  application  is  made  for  insurance, 
and  the  premium  fixed,  and  the  agent  orally  agrees  that  in  consideration  of 
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the  neeessary  delay  in  prucarinii^  the  execatlon  of  the  policy  the  iii0artiio» 
flhall  be^  from  the  date  of  the  application,  this  ie  a  valid  contract  of  idbun 
ance,  on  which  a  recovery  may  be  had  if  the  property  is  destroyed  before  the 
policy  issues,  and  not  a  mere  agreement  for  a  contract,  to  be  execnted  by  exe- 
cution and  delivery  of  the  policy. 

8.  Same  —  authority  of  agent  An  insnrance  agent's  commission  certified 
that  he  had  full  power  to  receive  proposals  for  insurance  fix  rates  of  pre< 
miams,  and  receive  money ,  subject  to  thecompany^s  rules  and  regulations,  and 
such  instructions  as  might  be  given  from  time  to  time  by  its  general  agent. 
The  lessee  of  a  hotel  made  a  verbal  agreement  of  insnrance  with  the  agent, 
who  stated  that  a  formal  application  was  not  necessary.  The  company,  prior 
thereto,  had  written  policies  on  the  building,  and  its  general  manager  bad 
written  the  agent  that  he  would  give  his  attention  to  any  insurance  required 
on  the  hotel  and  contents,  and  upon  another  occasion  that  he  would  take  the 
whole  line,  and  place  it  in  such  companies  as  was  spe^ally  desired.  Held, 
that  this  was  sufficient  to  support  a  finding  that  the  agent  was  authorised  to 
make  the  contract,  and  the  company  was  held  liable  for  a  loss  which  occurred 
beforo  any  policy  was  issued.  Harron  v.  City  of  London  Fire  Ins.  Co.  (Gal.), 
865,  n. 

9.  Validity  of  oral  contracts  of  insurance     855,  n. 

10.  Iron  9afe  clauts  —  **  open  for  lnuiTie9$.'*  An  insurance  policy  required 
the  assured  to  keep  books,  and  to  lock  them  in  a  fire  proof  safe  when  the  store 
was  not  actually  open  for  business,  such  books  to  be  produced  in  case  of  loss, 
or  the  policy  to  be  void.  In  a  suit  on  the  policy  it  appeared  that  it  was  cos- 
tomary  for  the  merohants  to  keep  their  stores  open  for  business  after  darlc, 
but  with  locked  doors,  so  that  customers  could  get  in  only  by  knocking. 
Plaintiff's  clerk,  who  was  in  the  store  at  night,  writing  up  the  books,  left,  in- 
tending to  return  in  a  short  time,  but  while  he  was  away  the  building  wis 
burned  and  the  books  destroyed.  Held,  that  the  store  was  open  for  busineas, 
and  the  temporary  absence  of  the  book-keeper  without  locking  up  the  books 
did  not  render  the  policy  void.     Sun  Mut.  Ins.  Co.  v.  Jones  (Ark.),  281. 

11.  Ineumbra/nees  — judgment  paid  but  not  dMcharged  of  record.  Payment  of 
a  judgment  which  is  a  lien  on  the  property  of  a  replevin  bail  of  the  judgment 
debtor,  to  an  agent  of  the  judgment  creditors,  though  no  satisfaction  is  re- 
corded extinguishes  the  lien  within  the  meaning  of  a  condition  in  an  insurance 
policy  that  it  shall  be  void  if  there  is  any  legal  incumbrance  on  the  property. 
Continental  Ins  Ck>  v.  Vanlue  (Ind.),  244 

12.  Mortgage  eecuring  agreement  to  support  ineured'a  father.  An  instrument 
whereby  a  vendee  of  land  agrees  to  deliver  to  his  vendor  one  half  of  the  net 
proceeds  of  the  land  annually.' during  his  life,  and  which  provides  that  incase 
of  performance  of  the  contract  *'  this  mortgage  shall  be  null  and  void,"  and 
and  that,  upon  failure  to  perform,  **  this  mortgage  may  be  foreclosed,"  is  an 
incumbrance  on  the  land  during  the  vendor^s  life  within  the  meaning  of  a  pro- 
vision in  an  insurance  policy  that  it  shall  be  void  if  there  is  any  legal  incum- 
brance on  the  property,  though  the  vendee  has  always  performed  his  contract. 
Ibid. 

18.  Ineumbranees  —  conditions  ofpoUey  comtrued.  What  are  and  what  are 
not  incumbrances.  252,  n. 
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14.  Discloflure  of  existing  incambnnoes,  when  required.  258,  n. 

15.  False  representations  as  to  existing  incumbrances  avoid  policy.  254,  n.  ' 

16.  What  representations  are  deemed  false  —  variance  in  amount.  255,  u. 

17.  Some  particular  cases.  256,  n. 

18.  Parol  evidence  to  vary  application  —  false  answers  written  by  agent. 
256,  n. 

19.  Issuing  policy  with  knowledge  of  existing  incumbrances,  waives  condi- 
tion.   259,  n. 

20.  Incumbrances  put  upon  the  property  oetween  the  application  and  issn* 
anoe  of  policy.     259,  n. 

21.  Subsequent  incumbrances,  when  they  avoid  policy.    260,  n. 

22.  Foreclosure  proceedings  —  levy  of  execution,  etc     261,  n. 

28.  Assignee's  right  to  recover  upon  policy,  notwithstanding  breach  of  con* 
dition  as  to  incumbrances.     262,  n. 

24.  Distribution  between  voluntary  and  involuntary  incumbrances.  264,  n. 

25.  Incumbrance  of  part  only  of  insured  property  —  divisibility  of  contract. 
266,  n. 

26.  LimiUUion  douse  in  poUey,  Where  an  insurance  policy  provides  that  an 
action  thereon  must  be  commenced  '*  within  one  year  from  the  date  of  loss," 
and  also  requires  that  payment  of  loss  shall  be  made  *'  in  sixty  days  after  the 
loss  shall  have  been  ascertained  and  proved,"  the  limitation  begins  to  run 
from  the  date  of  proof  of  loss,  and  not  the  date  of  loss.  Sun  Mut.  Ins.  Co.  v. 
Jones  (Ark.),  281. 

27.  A  condition  in  a  policy,  that  no  suit  against  the  insurer  shall  be  sus- 
tained unless  commenced  *'  within  twelve  months  "  next  after  the  loss,  is  not 
in  contravention  of  the  Code  of  North  Carolina,  section  8076,  which  forbids 
the  insurer  to  limit  the  term  within  which  suit  shall  be  brought  *'  to  a  period 
less  than  one  year.*'    Muse  v.  London  Ass.  Co.  (N.  C),  285,  n. 

28.  Where  a  policy  of  fire  insurance  provides  that  no  action  upon  the  policy 
"  shall  be  sustained  unless  commenced  within  six  months  after  the  fire,"  an 
action  cannot  be  brought  on  the  policy  after  the  lapse  of  six  months  and  three 
days  after  the  fire,  even  though  the  policy  also  provides  that  no  action  shall  be 
begun  until  certain  examinations  have  been  made,  which  examinations  were 
not  made  nor  waived  by  the  company  until  thirteen  days  after  the  fire.  Mees- 
maav.  SUte  Ins.  Co.  (Wash.),  285,  n. 

LiFB  AND  ACCIDENT  INSXTRANCB. 

29.  Accident  —  injury  while  viotaHng  lato  —  vjolking  or  hunting  on  Sunday. 
A  person  who  walks  from  one  town  to  another  on  Sunday,  for  the  purpose  of 
hunting,  violates  the  Revised  Laws  of  Vermont,  sections  4815,  4816,  which 
forbid  hunting  on  Sunday,  or  traveling  on  Sunday,  except  from  necessity  or 
charity;  and  an  injury  occasioned  by  his  slipping  on  frozen  ground,  while  re- 
turning home  from  hunting  on  Sunday,  is  not  covered  by  an  insurance  policy, 
exempting  the  company  from  liability  where  a  '*  violation  of  law"  is  the  act, 
cans^  or  condition,  *' wholly  or  partly,  directly  or  indirectly,"  producing  the 
injury,  or  where  the  injury  is  "effected  by  any  such  act,  cause  or  condition, 
or  under  its  influence."    Duran  v. Standard  Life  &  Ace.  Ins.  Co.  (Vt.),  448. ' 

80.  Accident  insuraTiee  —  intentional  act  of  another,    A  clause  in  an  aod* 
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dent  insurance  policy  exempting  the  company  from  liability  for  "  intentional 
in  juries  ioflicted  by  the  insured  or  any  otlier  person  "  precludes  a  recovery 
when  the  insured  has  been  killed  by  the  intentional  act  of  another,  and  the 
company  need  not  show  that  such  injuries  were  inflicted  at  the  instance  of  the 
insured.     Travelers'  Ins.  Co.  ▼.  McCarthy  (Col.),  447«  n. 

81.  Loss  of  tlhe  ngJU  of  both  eyes.  Defendant  Insured  plaintiff  against  acd* 
dental  death  and  permanent  disability  in  the  sum  of  $1,000,  the  certificate  of 
insurance  providing  inter  alia  for  the  payment  of  "  the  whole  of  principal  sum 
named  herein,"  in  the  event  of  *'  the  total  and  permanent  loss  of  the  sight  of 
both  eyes."  Before  the  insurance,  plaintiff  had  lost  the  sight  of  one  eye, 
which  was  known  to  the  general  and  the  Boliciting  agent  of  the  company  when 
plaintiff  was  insured.  Subsequently  he  sustained  the  loss  of  the  remaining 
eye.  Held,  that  he  was  entitled  to  recover  the  entire  amount.  Humphreys 
V.  National  Benefit  Assn.  (Penn.),  447,  n. 

82.  Partial  disabUUy — policy  coruirued.  A  certificate  of  membership  in  an 
accident  insurance  association  provided  for  relief  for  accident  resulting  in 
''total  permanent "  or  "  partial  permanent "  disablement,  and  there  was  no 
provision  in  the  certificate  itself  for  the  payment  of  any  benefits  for  an  injury 
which  resulted  in  partial  disablement  unless  it  was  also  of  a  permanent  char- 
acter. Held,  that  the  liability  of  the  company  was  not  enlarged  so  as  to  em- 
brace cases  of  merely  partial  disablement  of  a  temporary  character  by  an  in- 
dorsement on  the  certificate,  which  provided  that  if  the  member  shall  sustain 
bodily  injuries,  whether  partially  or  totally  disabling,  '*  by  means  as  provided 
for  in  this  certificate,"  the  payment  of  the  weekly  relief  should  exonerate  the 
company  from  all  further  liability,  following  by  a  schedule  designating  differ- 
ent kinds  of  injuries,  with  a  specified  period  of  relief  for  each,  and  a  state- 
ment that  "injuries  not  included  in  the  al>ove  schedule  will  be  adjusted  oa 
their  merits  "  Hallobaugh  v.  People's  Mut.  Accident  Ins.  Assn.  (Penn.).  447,  n« 

88.  Hazardous  occupation  —  hunting  for  recreation,  A  by-law  providing^ 
that  ''any  memlser  receiving  an  injury  while  engaged  temporarily,  or  other- 
wise, in  an  occupation  more  hazardous  than  the  one  in  which  he  was  engaged 
when  insured. "  does  not  apply  to  a  member  insured  as  a  merchant,  who  is  ac- 
cidentally killed  while  hunting  for  recreation,  though  the  occupation  of  hunter 
is  classified  by  the  association  as  more  hazardous  than  that  of  merchant,  since 
hunting  cannot  be  said  to  be  his  **  occupation, "  even  temporarily.  Union  Mut. 
Ace.  Assn.  V  Frohard  (111.),  447,  n. 

84  Application  —  warranty  of  statements  in.  When  a  party  makes  unquali- 
fied statements  in  a  contract,  and  therein  stipulates  that  they  are  full,  complete 
iknd  true,  he  stipulates  for  actual,  absolute  truth,  and  not  for  truth  acoording- 
to  his  belief  or  uaderdtandiug.     Johnson  v.  Maine,  etc.,  Ins.  Ca  (Me.),  104. 

85  Effect  of  agreeing  that  all  statements  are  material.  When  a  party  stipu- 
lates in  a  contract  that  all  his  statements  therein  are  material,  and  that  falsity 
in  any  of  them  should  avoid  the  contract,  the  court  cannot,  without  an  enablinf^ 
statute,  pronounce  any  of  them  immaterial.     Ibid. 

86.  ff  so  agreed  any  false  statement  avoids  policy.  In  a  life  insurance  contract, 
one  of  the  statements  by  the  assured,  stipulated  by  him  to  be  material  and 
true,  viz.,  that  his  brother  never  had  insanity,  was  luntrae.  Held,  that  it 
avoided  the  contract.    Ibid. 


Index,  783 

INSURANCE  —  LiFB  Jon>  Accidbnt  iNsmiANCB  —  Continued. 

87.  ApplieaHon  written  hy  agent — untrue  etatemenU — knowledge  of  agent 
— iM»o^.  A  life  insarance  company  cannot  defeat  a  Tecoyery  on  a  -policy 
which  provides  that  it  shall  be  void  if  the  application  contains  any  ontrae 
statement,  when  it  appears  that  its  own  agent  placed  the  age  of  the  insured, 
who  was  unable  to  read  or  write  and  did  not  know  his  own  age,  at  less  than 
it  really  was,  stating  at  the  time  that  he  would  make  the  insured  out  younger 
than  he  was.     Keystone  Mut.  Benefit  Assn.  v.  Jones  (Md.)»  110,  n.  , 

88.  When  solicited  to  take  a  policy,  the  insured  told  the  company's  agent 
tiiiat  his  application  had  been  rejected  by  another  company.  The  agent  filled 
out  an  application,  and,  to  the  question  whether  any  former  one  had  been  re- 
jected, he  wrote  the  answer  "  No,"  without  the  knowledge  of  the  insured,  who 
signed  the  paper  without  reading  It.  The  policy  provided  that  the  insured 
adopted  as  his  own,  admitted  to  be  material,  and  warranted  as  full,  complete 
and  true,  each  of  the  answers,  whether  written  by  his  own  hand  or  not.  Held 
that  the  company  could  not  treat  the  answer  as  a  warranty,  and  avoid  the 
policy  for  its  falsity,  also  that  a  reformation  of  the  policy  was  not  essential  to 
a  recovery.     Qermania  Life  Ins.  Co.  v.  Lunkenheimer  (Ind.),  110,  n. 

89.  A  provision  in  an  accident  policy  that  none  of  its  conditions  can  be 
waived  by  any  agent  of  the  company  is  valid,  and  a  condition  that  the  insur- 
ance does  not  cover  a  death  resulting  from  intoxication  is  not  waived  because 
the  agent  who  received  and  filled  out  the  application  knew  that  the  applicant 
was  an  intemperate  man,  though  the  application  stated  that  his  habits  were 
correct  and  temperate.   Cook  v .  Standard  Life  &  Ace.  Ins.  Ck>.  (Mich.),  110,  n. 

40.  ChnditUnki  avoiding  policy  — failure  to  pay  premium — waiver  by  agerU. 
109,  n. 

41.  Suicide — election  by  company  to  pay  or  refund  premium — reasonable 
time. —  An  insurance  policy  was  conditioned  to  be  void  in  case  the  assured 
died  by  his  own  hand,  unless  he  was  insane  at  the  time  of  taking  his  life,  in 
which  event  tbo  insurer  reserved  to  itself  the  right  to  pay  the  amount  insured 
or  only  to  refund  the  premiums  paid,  *'  according  to  tlie  equities  of  the  case.** 
Held,  that  though  the  policy  stipulates  that  the  amount  of  insurance  shall  be 
paid  within  sixty  days  after  due  notice  and  satisfactory  proof  of  the  death  of 
the  assured,  where  he  takes  his  own  life  while  insane,  the  insurer  is  entitled 
to  a  sufficient  time  to  learn  all  the  facts  controlling  the  equities  of  the  case» 
and  three  months  and  a  few  days,  before  notifying  the  beneficiary  of  the  ez« 
ercise  of  its  option,  is  not  an  unreasonable  time.  Salentine  v.  Mutual  Ben. 
Life  Ins.  Co.  (Wis.),  296. 

42.  Meamng  of  **  legal  repreeenUUives  "  in  policy.  A  old  man  who  had  re- 
cently been  reduced  from  large  wealth  to  poverty  and  was  largely  in  debt 
effected  an  insurance  upon  his  life,  payable  to  his'*  legal  representatives."  He 
had  at  the  time  a  wife  and  several  children  dependent  upon  him  for  support. 
In  a  controversy  after  his  death  between  the  widow  and  children  on  the  one 
hand,  and  his  administrators  on  the  other,  over  the  proceeds  of  the  policy,  it 
was  held  that  the  words  **  legal  representatives,"  should  be  construed  to  mean 
the  widow  and  children,  and  that  they  were  entitled  to  the  benefit  of  the  pol- 
icy.    Qriswold  et  al.  v.  Sawyer  et  al.  (N.  T.),  98. 

48.  Beneflciariee — conetruction  of  policy.    Where  an  application  for  insa» 
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anoe  speciBes  aa  beneficiaries  appUeaot's  wife  "  and  children/'  and  the  poUcj 
designates  them  as  the  wife  '*  and  her  personal  repreeentati^es  and  aaBi£;ii8,'* 
which  was  received  by  aasared  without  objection,  and  premiums  thereon  reg- 
nlarljr  paid,  the  application  as  modified  by  the  policy » will  be  deemed  to  be  the 
contract,  and  the  beneficiaries  those  mentioned  in  the  policy.  Hunter  ▼.  Scott 
<N.  Y.).  103.  n. 

44.  Policy  payable  to  legal  repreeentativee — ej^eetofwU,  Policies  pajabls 
by  their  terms  to  the  testator's  legal  representatives,  if  specifically  devised  by 
the  will,  become  a  part  of  liis  estate,  and  not  the  property  of  the  widow;  but 
where  it  is  clear  that  he  intended  by  his  will  to  dispose  of  his  entire  property* 
including  the  life  insurance  as  a  part  of  his  estate,  held,  th  at  the  widow  will 
talLC  the  life  insurance,  specifically  devised  in  general  terms  to  her  use  for 
life,  as  effectually  as  if  the  insurance  had  been  specifically  named  in  the  wilL 
Fox  V.  Senter  (Me.),  108,  n. 

45.  IneaniUy  defined.  Unless  otherwise  apparent  from  the  context,  the 
word  "  insanity,"  in  statutes  and  contracts,  means  inability  to  reason  and  will 
intelligently .     Johnson  v.  Maine  &  N.  B.  Ins.  Co.  (Me.),  KM. 

Mutual  benefit  societibs. 

4fi.  Auesements — mandamue  to  compel  eeoond  aeeesamenJl,  Where  the  by- 
laws  of  a  mutual  benefit  association  provide  that  its  members  shall  be  subject 
to  but  one  assessment  for  each  death  loss,  and  one  assessment  is  made  from 
which  only  part  of  the  amount  due  on  a  certificate  is  paid,  mandamus  yrWX  not 
lie  to  compel  the  levy  of  another  assessment  in  order  to  pay  the  balance,  and 
it  is  immaterial  in  that  regard  whether  the  first  assessment  was  sufficient  to 
have  paid  the  claim  in  full  or  not.  People,  ex  rel.  Meyers,  v.  Masonic  Guild, 
etc.,  Assn.  (N.  T.).  169,  n. 

47.  ForfeUure  for  non-payment  —  notice.  The  members  of  the  order  were 
required,  by  its  constitution,  to  pay  specified  assessments  on  the  death  of  a 
member,  for  the  maintenance  of  the  beneficiary  fund,  and  by  neglect  to  make 
payment  within  a  time  specified  a  member  ipeo  facto  forfeited  his  rights  under 
the  beneficiary  contract.  Held,  that  notice  of  such  assessments  made  upon 
members  must  be  given  to  them  before  they  could  be  deemed  to  be  in  default 
for  non-payment.     Scheufler  v.  Grand  Lodge,  etc.  (Minn.),  170,  n. 

48.  Notice  a  condition  of  forfeiture  for  non-payment,  PlaintilTs  certificate 
stipulated  that  it  was  subject  to  the  constitution  and  by-laws,  and  provided 
that  '*  a  notice  addressed  to  a  member  at  his  post-office  address,  as  appearing 
upon  the  books  of  the  association,  *  *  *  shall  be  deemed  a  sufficient  no- 
tice.*'  The  certificate  was  to  become  void  If  any  of  the  payments  provided 
for  were  not  made  *'  when  due."  The  holder  of  a  certificate  failed  to  pay  a 
June  assessment  for  more  than  thirty  days,  and  the  plaintiff,  the  beneficiary, 
averred  that  no  notice  was  mailed  or  received,  while  defendant  alleged  that  it 
was.  Held,  that  if  no  notice  was  mailed  the  certificate  was  not  forfeited,  and 
that  the  question  whether  the  notice  was  mailed  or  not  was  properly  submit- 
ted to  the  jury,  under  an  instruction  that,  if  it  was,  they  must  find  for  defend- 
ant.    Mutual  Reserve  Fund  Li|e  Assn.  v.  Hamlin  (U.  S.),  170,  n. 

49.  Payment  by  check  sent  through  the  mails  —  delay —forfeiture,  A  certifi- 
cate  provided  that,  if  any  assessment  should  not  be  paid  within  ten  days  after 
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notice  thereof,  at  the  office  of  the  company  in  Cincinnati,  Ohio,  the  certificate 
should  be  void.  The  aasored,  who  lived  in  Watertown,  N.  Y.,  irae  notified 
by  mail  that  an  aesesament  was  due,  and  the  notice  contained  the  following : 
«*Afl8es8ment8  are  payable  at  thia  office  in  cash,  by  sight  draft  on  Cincinnati  or 
New  York  banks,  money  order,  or  American  or  U.  8.  Bspress  Company  money 
order,  payable  to/'  secretary.  The  assured,  however,  had  already  paid  fifteen 
•eparate  assessments  by  mailing  his  check,  and  no  objection  had  been  made 
thereto;  and  in  this  instance  he  mailed  his  check  early  enough  to  reach  Oin- 
dnnati  in  regular  course  of  mail  before  the  expiration  of  ten  days,  but  it  was 
not  received  in  time.  Held,  tliat  the  Jury  were  warranted  in  finding  that  this 
method  had  been  acquiesced  in  by  the  company,  and  that  the  certificate  was  not 
forfeited.     Eenyon  v«  Knights  Templar  &  M.  Mut.  Aid  Assn.  (N.  Y.),  170,  n. 

50.  Benefidariea,  toho  may  he  —  mernber^B  flar^cee.  Under  Acts  Massachusetts 
1883,  chapter  195,  section  2,  wliich  provides  that  mutual  benefit  societies  may 
make  their  certificates  payable  to  the  *' widows,  orphans  or  other  relatives 
of  deceased  members,  or  any  persons  dependent  upon  deceased  members^"  a 
certificate  may  be  made  payable  to  a  member's  JIan«M,  who  is  supported  partly 
by  her  own  labor  and  partly  by  money  paid  her  by  such  member,  though  he  is 
under  no  legal  obligation  to  make  such  payments.  McCarthy  et  al.  v.  New 
England  Order  of  Protection  et  al.  (Mass.),  165. 

51.  Change  of  beneficiary,  Where  a  society's  by-laws  provide  in  what  way 
the  beneficiary  may  be  changed,  an  attempt  by  the  member  to  change  the 
beneficiary  by  will,  without  complying  with  the  requirements  of  the  by-laws, 
is  inoperative.     Ibid. 

52.  Where  the  by-laws  of  a  mutual  benefit  association  provide  that  the  bene- 
ficiary in  any  certificate  may  be  changed  by  its  surrender  and  the  payment  of 
a  fee,  whereupon  a  new  certificate  would  issue  to  the  new  beneficiary,  a  mere 
indorsement  on  a  certificate  by  the  holder  thereof  directing  payment  to  one 
other  than  the  beneficiary  named  therein  is  not  sufficient  to  entitle  such  other 
to  receive  the  benefit.    Jinks  v.  Banner  Lodge  (Penn.),  171,  n. 

53.  A  provision  in  a  certificate  of  membership  in  a  mutual  benefit  associa- 
tion, empowering  the  member  to  change  the  beneficiary  by  '*  writing  filed  with 
the  association,"  is  substantially  complied  with  by  the  member's  written  re- 
quest, filed  with  the  association,  to  substitute  his  executors,  named  in  a  will 
of  a  designated  date,  for  the  beneficiary  named  in  the  certificate,  and  an  in- 
dorsement by  the  secretary  on  the  certificate  making  the  change.  Bowman  v. 
Moore  (Cal.),  171,  n. 

54.  BeneflciaHes^  effect  of  mbsequent  byJatM  a»  to  pereons  entitled  to  benefits. 
A  member  of  a  mutual  aid  association  directed,  in  accordance  with  its  laws, 
that  a  benefit  of  $1,000  on  his  death  should  be  paid  to  his  unde  and  aunt.  He 
afterward  married.  A  subsequent  amendment  of  the  laws  of  the  association 
provided  that  such  benefit  should  be  paid,  on  the  decease  of  a  member  —  First 
to  the  widow;  second,  to  the  children,  if  there  be  no  widow;  third,  to  the 
parents,  if  there  be  no  widow  or  children;  and  empowered  a  member  to  desig- 
nate any  beneficiary;  provided,  that  he  must  leave  at  least  one-half  thereof  to 
the  widow,  if  there  be  one.  and,  if  not,  then  at  least  one-half  to  the  children, 
if  any.    The  member  thereafter  died,  leaving  a  widow,  without  having  made 
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any  other  deeignaiioiL  Held,  that  the  widow  took  the  whole  fund,  as  the  des. 
Ignatioa  coald  not  operate,  ander  the  lawe  aa  amended,  not  even  to  cat  dowm 
her  right  to  one-half  of  the  fund.    Sanger  ▼.  Bothschlld  (N.  Y.),  171,  n. 

55.  Ihtfeiture — miirepreMnUUion,  An  application  for  an  insorance  oertiiB- 
eate  contained  the  following  quesilona  and  anewers:  **  State  precise  natare  of 
buBinesB?  Importer  and  wholesale  dealer  in  winea  and  liqaor&  Is  the  persoB 
engaged  in  any  way  in  the  retailing  of  alcoholic  liquors  f  No;  keep  no  bar, 
and  sell  only  at  wholesale;  have  government  license  and  town  license."  The 
government  license  gave  permission  to  sell  in  quantities  not  less  than  five  icai- 
lons,  while  the  town  license  allowed  sales  in  quantities  less  than  five  gallon^ 
but  not  to  be  drank  on  the  premises.  It  appeared  that  the  applicant  sold  by 
the  pint,  quart  and  bottle,  aa  well  as  in  large  quantities,  but  not  to  be  drank 
on  the  premises.  Held,  that  the  question  whether  the  answers  in  the  applica- 
tion  covered  such  sales  was  for  the  jury.  Kenyon  v.  Knights  Templa^  A  M. 
Mut.  Aid  Assn.  (N.  Y.),  171,  n. 

56.  Same —  toaiver  of  condition.  The  by-laws  of  a  mutual  beneficiary  aaao- 
ciation*  organized  under  Statute  Massachusetts  1877,  chapter  204,  seeUcm  1 
(Pub.  St.,  chap.  115,  §§  2,  8),  provided  that  only  male  Roman  CatholicB  be- 
tween the  ages  of  twenty  and  fifty-one  years  were  eligible  to  membership. 
The  application  of  decedent  which  designated  plaintiff  as  his  l>eneficiary  de- 
scribed him  as  al)out  forty-nine  old,  when  In  fact  he  was  over  fifty-one  years 
old.  Held,  that  even  if  the  officers  of  the  corporation  attempted  to  waive  the 
condition  as  to  age  they  could  not  do  so.  McCoy  v.  Roman  Catholic  Mat.  Ins. 
Co.  (Mass.),  171  n. 

57.  Forfeiture— effect  ofappUeationfor  reinstatement  cte  an  admietion.  Where 
it  Is  claimed  that  a  member  has  forfeited  his  rights  for  non-payment  of  assess- 
ments, the  fact  that  he  made  application  for  reinstatement  to  membership  can- 
not  be  regarded  as  a  waiver  of  his  rights  as  a  member,  when  in  fact  his  mem- 
bership was  not  forfeited  by  his  failure  to  pay  the  assessment,  since  no  notice  of 
it  was  mailed  him.     Mutual  Reserve  Fund  Life  Assn.  v.  Hamlin  (U.  S.),  172,  n. 

58.  Funeral  benefit  —  member  in  arrears.  Under  the  constitution  of  a  mu- 
tual benefit  society  which  provides  that  a  member  shall  be  entitled  to  funeral 
benefits  if  he  is  "  not  more  than  three  months'  dues  in  arrMtrs  at  the  time  of 
his  death,"  a  member  whose  dues  are  in  arrears  for  three  months,  and  who  dies 
the  day  before  the  dues  for  the  following  month  are  payable.  Is  entitled  to 
funeral  benefits.     Sherry  v.  Operative  Plasterers'  Mut.  Union  (Penn.),  172,  n. 

69.  Fi>rfeituree— burden  of  proof.  Where  the  plaintiff  alleges  generally  a 
compliance  with  the  terms  of  the  policy,  and  the  defense  is  a  breach  of  a  con- 
dition avoiding  the  policy,  the  burden  of  proving?  the  breach  is  upon  the  de- 
fendant.    Scheufier  v.  Grand  Lodge,  etc.  (Minn.),  172,  n. 

See  Railroads,  60. 

INTERSTATE  COMMERCE. 

1.  Where  parties  contract  to  engage  in  interstate  commerce,  they  do  so  sab- 
ject  to  the  right  of  congress  to  afterward  pass  laws  regulating  such  eommeros. 
Fitxgerald  v.  Grand  Trunk  R.  Co.  (Vt.).  861. 

2.  The  statute  of  Maine  (Rev.  St.,  chap.  24,  g  60) requiring  common  carriers 
who  bring  into  the  state  persons  not  having  a  settlement  therein  to  remove 
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them  beyond  the  state  if  they  fall  into  distrees  within  a  year,  etc.,  ib  a  regu- 
lation of  foreign  and  interstate  commerce,  and  is  in  Tiolation  of  article  1,  sec- 
tion 8,  clause  8,  of  the  constitution  of  the  United  States,  and  is,  therefore,  void. 
City  of  Bangor  ▼.  Smith  (Me.),  645,  n. 

8.  A  steamboat  while  engaged  in  carrying  passengers  on  the  Ohio  river  from 
one  Indiana  town  to  another  is  not  engaged  in  interstate  commerce,  though  the 
voyage  begins  and  ends  at  a  city  in  Kentucky.     Dugan  v.  State  (Ind.),  645,  n. 

4.  When  property  is  rightfully  delivered  to  a  common  carrier  to  be  trans- 
ported to  a  point  outside  the  limits  of  the  state,  the  duty  of  the  carrier  is  not 
mer^y  to  transport  the  property  in  the  state,  but  to  such  point  outside  the 
limits  in  another  state,  and  where  such  property  has  lawfully  commenced  to 
move  as  an  article  of  commerce  from  one  state  to  another,  that  moment  it  be- 
comes the  subject  of  interstate  commerce,  and,  as  such,  is  subject  only  to  nar 
tional  regulation.     Bennett  v.  Am.  Express  Co.  (Me.),  579. 

See  CoNSTrrunoNAL  Law,  1,  2. 

INTERSTATE  LAW. 
See  Cabbikrs,  45,  46,  58;  Death  bt  Wbongful  Act. 

INTEREST. 
See  BoNDe,  14;  Euinbnt  Domain,  40. 

IRRIGATION. 
See  EMiNBirr  Domain,  12, 18. 

LACHES. 
See  Bonds,  7,  8. 

LANDLORD  AND  TENANT. 

1.  Effect  of  taking  under  the  eminent  domain  power  upon  the  covenant  to 
pay  rent.    120,  n. 

2.  Apportionment  of  damages  as  between  landlord  and  tenant  in  condemna- 
tion proceedings.     120,  n. 

See  Eminent  Domain,  14-16,  44. 

LIMITATIONS. 
See  Bonds,  7;  Carriers,  49,  50;  Inbxtrangb,  25-27. 

MASTER  AND  SERVANT. 

DXTTT  OF  MASTER  TOWARD  SERVANT. 

1.  It  is  part  of  the  master*s  duty  to  use  ordinary  care  to  furnish  the  employe 
a  place  to  work  reasonably  as  safe  as  the  nature  of  the  employment  permits, 
and  not  to  expose  him  to  any  unknown  risks,  not  ordinarily  incident  to  the 
service.    Dayharsh  v.  Hannibal,  etc.,  R.  Co.  (Mo.),  289. 

2.  Any  duty  which  the  master  is  required  to  perform  for  the  safety  and 
protection  of  his  servants  cannot  be  delegated  to  any  servant  of  any  grade,  so 
as  to  exempt  the  master  from  liability  to  a  servant  who  has  been  injured  by 
its  non-performance.    Miller  et  a1.  v.  Southern  Pftc.  R.  Co.  (Ore.),  1. 

Fkllow-skrvants. 

8.  BOaUan  of  feiOiOW^erwnU,  how  deUrmined,  It  is  the  law,  in  the  absence 
of  express  contract,  that  establishes  the  relation  of  the  parties  cnatiog  him 
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ngpat  or  representatiye  of  the  maater  who  perfomui  datfes  which  the  law  itiielf 
makes  it  ineamheot  on  the  master  to  perform,  and  not  the  rales  or  regolaiicnia 
of  the  company  designed  for  the  guidance  of  its  servants,  and  to  secure  rea- 
sonable safety  i&  the  conduct  of  its  bnsiness.    Ibid. 

4.  SwUehman  and  engineer  are  feUow-eer^anU.  The  oo-operation  of  the 
switchman  is  necessary  to  the  snccessfal  management  of  the  trains,  and  em- 
ployes upon  the  train  in  the  common  senrice  assame  the  risk  of  the  negligent 
disctiarge  of  his  daty.    Ibid. 

6.  Negligence  of  foreman.  Where  one  employe  is  in  charge  of  a  certain 
part  of  defendant's  railroad  basiness,  as,  in  this  case,  of  a  ronnd-honse,  the 
engines  there,  and  the  men  necessary  to  care  for  them,  he  is  not  to  be  regarded 
as  a  fellow-servant  of  a  laborer  working  at  the  time  under  his  orders,  in  re- 
spect of  acts  done  by  the  former  in  pursuance  of  his  authority  over  the  branch 
of  business  under  his  charge.   Dayharsh  v.  Hannibal  &  St.  J.  R.  Go.  (Mo.),  289. 

0.  The  fact  that  such  "  boss "  personally  acted  in  a  negligent  manner, 
whereby  plaintiff  was  injured,  will  not  relieve  defendant  of  liability  where 
the  act  was  one  within  the  scope  of  the  authority  of  the  '*  boss  "  to  direct  and 
supervise  as  the  representative  of  the  master.     Ibid. 

0.  Who  are  felUnD-eeroants  —  maeter  and  servant  are  feUow-eervante.  Though 
the  safety  of  the  laborers  on  a  work  train  requires  that  the  engineer  should 
give  the  customary  signals  when  the  train  is  about  to  start,  and  it  is  made  a 
part  of  his  duty  to  give  the  signals,  his  failure  to  do  so  is  the  negligence  of  a 
fellow-servant,  and  the  railroad  company  is  not  liable  for  a  resulting  injury  to 
a  laborer  on  the  train.    Higgins  v.  Mo.  Pac.  Ry.  Co.  (Mo.),  17,  n. 

7.  A  railroad  company  is  liable  to  a  laborer,  working  at  a  derrick  of  the 
company,  assisting  in  hoisting  stone  and  giving  signals,  for  injuries  caused  by 
the  negligence  of  the  foreman,  whose  duty  it  was  to  direct  repairs  and  keep 
the  derrick  in  safe  condition,  if  such  laborer  is  without  fault.  Union  Pac.  Ry. 
Co.  V.  Pray  (Kans.),  17,  n. 

8.  A  foreman  employed  by  a  railroad  company,  having  exclusive  charge  and 
control  of  the  laborers  working  under  him,  with  full  authority  to  direct  where 
they  phall  work,  is  not  a  fellow-servant  of  the  laborers,  and  the  railroad  com- 
pany is  liable  for  his  negligence  in  ordering  them  to  work  in  a  dangerouB 
place.     Louisville,  etc.,  Ry.  Co.  v.  Graham  (Ind.),  18,  n. 

0.  The  brakeman  and  engineer  upon  the  same  train  are  fellow-servanta. 
Hobbs  V.  Atlantic,  etc.,  Ry.  Co.  (N.  C),  18,  n. 

10.  A  car-inspector  and  repairer  employed  in  a  railro^  yard  held  a  fellow-  ^ 
eervant  with  a  conductor  of  a  train  in  the  same  yard,  through  whose  negli- 
gence he  was  injured.     Whitney  v.  Boston  &  Me.  R.  Co.  (Mass.),  18,  n. 

11.  The  fireman  on  one  engine  and  the  engineer  of  another  in  the  same  yard 
held  fellow-servants.     Peaslee  v.  Fitchburg  R.  Co.  (Mass.),  18,  n. 

12.  A  car-inspector  and  brakeman  held  not  to  be  fellow-servants  where  the 
negligence  consisted  in  the  failure  of  the  car-inspector  to  detect  a  defective 
brake.    Morton  v.  Detroit,  etc.,  R.  Co.  (Mich.),  18,  n. 

13.  A  switchman  and  yard-master  are  not  fellow-servants.  Lyttle  v.  Chi- 
cago, etc.,  R.  Co.  (Mich.),  18,  n. 

14.  When  negligence  of  felkno-eervant  does  not  exempt  matUr  fr&m  UMUtg, 
Plaintiff  was  injured  by  the  derailment  of  the  train  of  which  he  was  engineer^ 
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from  ronnhig  into  a  partly-open  switch.  About  a  year  before,  the  awitch  had 
been  abandoned,  the  lights  taken  down,  and  the  rails  spiked.  The  rules  re- 
quired engineers  not  to  run  over  fifteen  miles  an  hour  in  passing  a  switch 
which  was  in  daily  use.  Plaintiff  was  running  forty-five  or  fifty  miles  an  hour. 
Plaintiff's  evidence  was  to  the  effect  that  he  did  not  know  of  the  reopening  of 
the  switch,  and  that  if  there  had  been  lights  on  it,  he  could  have  seen  them 
in  time  to  prevent  the  accident.  Held,  that  if  this  was  the  case,  the  negli- 
gence of  the  company  in  not  having  lights  was  a  concurrent  cause  of  the  ac- 
cident, and  plaintiff  could  recover,  though  the  switch  was  left  open  by  a  tres- 
passer or  fellow^ervant.    Town  v.  Mich.  Central  R.  Go,  (Mich.),  18,  n. 

16.  Where  a  servant  is  injured  by  an  accident  caused  by  the  failure  of  a  fel- 
low.4ervant  to  perform  a  particular  duty  because  of  his  absence  from  his  post, 
evidence  that  such  fellow-servant  wsa  in  the  habit  of  leaving  his  post  when 
his  presence  there  was  necessary  to  prevent  accidents,  and  that  the  master 
might,  by  the  exercise  of  reasonable  diligence,  have  known  of  such  habit,  is 
sufficient  to  establish  the  master's  negligence.  Ooppins  v.  New  York  Cent., 
etc,  R.  Co.  (N.  Y.),  18,  n. 

16.  A  railroad  company  having  cut  its  road-bed  along  the  side  of  a  mountain, 
it  is  negligence  for  it  to  leave  masses  of  rock,  which  had  been  loosened  in 
blasting,  in  such  a  position  that  they  are  liable  to  fall  at  any  time  upon  the 
track;  and  it  is  not  relieved  from  liability  for  a  consequent  injury  to  an  em- 
ploye on  its  train  by  the  fact  that  it  hires  a  track-walker,  whose  duty  it  is  be- 
fore  and  after  the  passage  of  each  train,  to  see  whether  rock  has  fallen,  or  is 
about  to  fall,  even  though  it  be  assumed  that  the  track- walker  is  a  fellow- 
servant  with  the  employe,  for  without  the  prior  negligence  of  the  company, 
the  negligence  of  the  track- walker  could  not  have  resulted  in  the  injury.  Bean 
V.  Western  N.  C.  R.  Co.  (N.  C),  19,  n. 

17.  The  action  of  an  engineer  on  a  switch-engine  in  permitting  the  engine  to 
be  operated  under  his  direction  by  his  fireman,  who  had  nearly  two  years'  ex- 
perience  at  the  work,  and  who  had  been  accustomed  to  handle  the  engine,  is 
not  such  negligence  as  will  enable  a  fellow-servant  to  recover  from  the  rail- 
road company  for  an  injury  sustained  in  coupling  a  car  to  the  engine  while 
being  so  operated  by  the  fireman.  Thompson  v.  Lake  Shore,  etc.,  Ry.  Co. 
(Mich.),  10,  n. 

18.  The  fact  that  an  Injury  to  a  servant  was  caused  by  the  negligence  of  a 
fellow-servant  does  not  excuse  the  master  from  liability  therefor  where  it  ap- 
pears  that  the  accident  would  not  have  happened  had  not  the  master  himself 
been  negligent.    Coppins  v.  New  York  Central,  etc.,  R.  Co.  (N.  Y.),  19,  n. 

See  Railroads,  18-56. 

MEETINGS. 
1.  Btadchoidert^  meetings  in  foreign  state  —  wxIidUy,  General  Statutes  of 
Kentucky,  page  760,  which  require  the  election  of  directors  of  a  domestic  cor- 
poration to  be  held  within  the  state,  does  not  prevent  a  stockholders'  meet- 
ing  to  increase  the  capital  stock  from  being  held  outside  of  the  state:  and 
where  all  the  stockholders  are  present  at  the  meeting,  and  agree  to  the  in- 
crease, and  receive  proportionate  shares  of  the  increased  stock,  they  cannot 
question  the  validity  of  the  meeting  in  an  action  brought  against  them  by 
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eiedUoiB  oi  the  eorponlkm  to  compel  them  to  pmy  the  per  Telae  of  tlM 
ee  a  inist  food  for  the  crediton     Heodlej  ▼.  StaU  (0.  S.),  488. 

2.  S^arate  meetings  bg  differeiU  fatUoiu  —  wUidUif  of  etseUim,  A  sto^- 
holder  holding  a  majority  of  the  eabeeribed  capital  stock  having  aoqoieaeed  in 
the  oiganisition  of  a  etockholden'  meeting,  and  haring  participaled  in  the 
bnrineei  of  the  meeting  as  so  organised,  among  other  things  having  nominated 
persona  for  the  office  of  director,  cannot  afterward  withdraw  from  the  meet- 
ing, and  organise  anotlier  meeting,  at  the  seme  time  and  in  the  same  place, 
and  by  yoting  at  that  meeting  elect  the  persons  voted  for  by  him  ihe  diiedon 
of  the  corporation.  It  is  his  daty  to  remain  in  the  meeting  first  organised, 
and  vote  his  stock  there,  and  no  one  can  prevent  his  voting  his  stock  at  tliat 
meeting,  although  his  ballot  may  be  rejected.  Notwithstanding  snch  rejec- 
tion, liad  he  voted  his  stock  at  the  original  meeting  the  persons  voted  for  by 
him  woold  have  been  elected  directors,  and  under  the  statnte  declared  by  the 
oonrt  elected.     In  re  Argos  Printing  Co.  (X.  D.),  132. 

8.  Stockholders*  meeting — reeording'-aete  n&t  neeeaMry  to  vaUdOj^ — proof. 
The  failure  to  enter  in  the  books  of  a  corporation,  at  the  time  it  was  adopted, 
a  resolution  increasing  the  amount  of  the  capital  stock,  does  not  affect  the 
validity  of  the  increase,  as  snch  corporate  acts  may  be  proved  as  well  by  paiol 
as  by  written  evidence.     Handley  et  al.  v.  8tnU  et  al.  (U.  S.),  482. 

MORTOAGE£S. 
Whether  necessary  parties  in  condemnation  proceedings.     158,  n. 
See  Ekinent  Domain,  17-21;  Insurancb,  11-24. 

MUNICIPAL  CORPORATIONS. 

COUMCIL. 

1.  Power  of  presiding  officer  to  order  member  into  custody.  Thompson  v. 
Whipple  (Ark.),  111. 

2.  Cannot  delegate  its  powers.     Chicago  v.  Trotter  (III.),  78. 

COWTRACTS. 

8.  Mode  of  contracting  —  notice.  In  the  absence  of  any  statutory  provision 
lequlring  notice,  a  city  may  make  a  contract  for  electric  light,  to  be  paid  for 
from  the  corporate  treasury  without  giving  any  notice.  Crowder  v.  Town  of 
Sullivan  (Ind.),  586. 

Imcurrino  debt  in  violation  of  CONBTrnmON. 

4.  Light  contract  for  a  term  of  yea/re  —creating  debt  in  excess  of  Umit.  A 
contract  between  a  city  and  a  private  corporation,  whereby  the  latter  agrees  to 
supply  the  city  with  light  for  a  specified  number  of  years  at  a  certain  price 
per  year,  does  not  create  a  debt  for  the  sum  of  all  the  annual  payments,  within 
the  meaning  of  the  statutory  limitation  on  municipal  indebtedness,  since  the 
payment  for  each  year  does  not  become  obligatory  till  the  services  for  thai 
year  have  been  rendered.     Ibid. 

5.  The  constitution  of  Qeorfda  provides  that  a  debt  cannot  be  incurred  by  a 
town,  without  the  approval  of  two-thirds  of  the  voters  thereof.  Held  that  the 
making  of  a  contract  for  lighting  the  town  for  ten  years,  by  the  terms  of 
which  $2,000  was  to  be  paid  annually  in  monthly  installments  did  not  create 
a  debt  within  the  meaning  of  the  constitution.  Lott  v.  Mayor,  etc,  of  Way- 
cross  (Ga.),  590,  n. 
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LiABiLinss. 

6.  JPW  personal  injuries  caused  in  the  erection  of  school-house,  A  city  is  not 
liable  for  injuries  sustained  by  reason  of  a  horse's  beooming  frightened  from 
the  blasting  of  rock  in  excavating  for  a  public  school-house,  since  the  work  is 
purely  for  the  benefit  of  the  public.  Howard  v.  City  of  Worcester  (Biass.)* 
370. 

7.  For  negligence  m  the  exercise  of  duUes  and  agencies  of  a  public  nature. 
S73,  n. 

ObDINA:NC1B8  —  FOLICB  SSeULATIONS. 

8.  ProhUnHng  street  processions  without  permUt  etc.  An  ordinance  prohibit- 
ing street  processions,  except  by  permission  of  the  superintendent  of  police  is 
unreasonable  as  vesting  in  a  single  man  the  arbitrary  discretion  of  granting 
permits  to  whom  he  pleases,  or  of  denying  them  altogether.  Chicago  v. 
Trotter  (111.),  78. 

0.  Such  ordinance  is  also  invalid  as  delegating  to  the  superintendent  of  po- 
lice the  power  and  discretion  vested  in  the  council  by  statute.     Ibid. 

10.  Validity  of  ordinances  regulating  or  prohibiting  street  processions. 
75,  n. 

POWSBS. 

11.  To  erect  a  building  to  be  used  in  part  by  a  Orand  Army  pott,  A  city  has 
no  power  to  appropriate  public  money  for  the  erection  of  a  building  to  be  used 
in  part  by  a  certain  Grand  Army  post  during  its  existence  as  an  organisation, 
since  that  is  not  a  public  use.  Kingman  et  al.  v.  City  of  Brockton  et  al. 
(Bfass.),  128. 

12.  To  grant  use  of  a  portion  of  street  to  private  parties.  Without  express 
statutory  authority,  a  municipal  government  cannot  grant  to  any  person  the 
xight  to  erect  and  maintain  in  a  public  street  a  structure  such  as  a  permanent 
£sh-box,  for  his  private  and  exclusive  use.  Laing  v.  Mayor,  etc.,  of  City  of 
Americus  (Ga.),  228. 

18.  To  reoulate  or  prohibit  street  processions.  Under  the  general  power  to 
regulate  the  use  of  the  streets  and  to  regulate  the  police  of  the  city,  a  city  is 
not  authorized  to  pass  an  ordinance  prohibiting  parades  or  processions  in  the 
streets  until  a  permit  therefor  has  been  obtained  from  the  superintendent  of 
police,    aty  of  Chicago  v.  Trotter  (111.),  78. 

Btbbbts. 

14.  Obstructions  —  summary  abatement  of  nuisance.  The  charter  of  Americus 
invests  the  city  council  with  full  power  to  clear  the  streets  of  all  obstructions, 
and  this  power  may  be  exercised  summarily,  and  without  granting  a  prelim- 
inary hearing,  after  notice  to  remove,  and  refusal.  Laing  v.  Americus  (Ga.), 
228. 

15.  License  to  carry  on  a  business  confers  no  right  to  use  street  therefor,  A 
license  from  the  city  to  carry  on  the  business  of  a  fish-dealer,  etc.,  gives  no 
vested  right  to  keep  a  box  in  the  street,  and  use  it  in  the  business.     Ibid, 

Taxation. 

16.  What  is  a  public  purpose  for  which  the  power  of  taxation  may  be  exer* 
cised.    Kingman  v.  City  of  Brockton  (Mass.),  128. 

See  Bonds;  Council. 
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MUTtrAL  BENEFIT  SOCIEnES. 
See  Insurancb,  45-58. 

NEGLIGENCE. 

COVTSIBUTOBY , 

1.  VoluTUarp  expoiure  to  danger  to  WW  human  Itfe,  It  ia  not  negUgenoe 
de  for  one  to  Tolantarilj  risk  his  own  safety  or  life  in  attempting  to  leacne  an- 
otlier  from  impending  danger.  Tlie  qaestion  whether  one  bo  acting  should  be 
charged  with  oontribatory  negligence,  in  an  action  brought  by  him  to  recover 
damagee  for  injuries  received  in  attempting  the  reecae,  la  one  of  mixed  Iaw 
and  fact,  and  should  be  submitted  to  the  jury  upon  the  evidence,  with  proper 
instructions  from  the  court.    Pennsylvania  Co.  ▼.  Langendorif  (Ohio),  SHM). 

2.  While  one  who  rashly  and  unnecessarily  exposes  himself  to  danger  can- 
not  recover  damages  for  injuries  thus  brought  on  himself,  yet,  where  another 
is  in  great  and  imminent  danger,  one  who  attempts  a  rescue  may  be  warranted 
by  surrounding  circumetances  in  expoaing  his  limbs  or  life  to  a  very  high  de* 
gree  of  danger;  and  in  such  cases  he  should  not  be  charged  with  the  conae- 
quenoes  of  errors  of  judgment  resulting  from  the  excitement  and  confusion  at 
the  moment.    Ibid. 

8.  When  a  recovery  may  he  had.  In  such  cases,  if  the  rescuer  does  not 
rashly /and  unnecessarily  expose  himself  to  danger,  and  is  injured,  the  injury 
should -be  attributed  to  the  party  that  negligently  or  wrongfully  exposed  to 
danger  the  person  who  required  assistance.     Ibid. 

4.  Riding  on  pUUform  of  car.     164,  n. 

5.  Migtaken  judgment  in  pretence  oftudden  peril.    d06,  n. 

6.  Burden  of  proving.  The  burden  of  proving  contributory  negligence  is 
on  defendant.    Georgia  Pac.  R.  Co.  v.  Davis  (Ala.),  830. 

Imfutbd  nboligencb. 

7.  Cf  parent  to  child.  Where  a  child  of  tender  years  Is  injured  by  the  nei^ 
ligence  of  another,  the  negligence  of  his  parents,  even  though  present  at  the 
time  of  the  accident,  cannot  be  imputed  to  him  so  as  to  support  the  defense  of 
contributory  negligence  to  his  suit  for  damages.  Chicago  City  By.  Co.  v.  Wil- 
cox (111.),  672. 

8.  Cf  driver  to  occupant  of  vehicle.    688,  n. 

See  Cabribrs;  Mabtbr  and  Sbryaivt;  Railboada;  TBLBoaAPHS. 

ORDINANCES. 
See  Municipal  Corporations;  Railroads,  64. 

PLEADING  AND  PRACTICE. 

1.  Amendmente  by  interlining.  Though  it  is  the  proper  practice,  as  pre- 
scribed by  the  Revised  Statutes  of  Missouri,  1879,  sections  8676,  8577,  to  en- 
tirely  rewrite  a  pleading  when  it  is  amended  so  as  to  make  new  averments, 
yet  it  constitutes  no  ground  for  reversal  that  the  lower  court  allowed  such  an 
amendment  to  be  made  by  way  of  interlineation.  South  Joplin  Land  Co.  ▼. 
Case  (Mo.),  891. 

2.  Directing  verdict.  Where  the  wliole  case  turns  upoi\  a  question  of  law, 
which  is  decisive  of  its  merits,  the  court  may  direct  a  verdict  for  the  defend- 
ant. Even  if  this  be  irregular,  it  is  no  cause  for  a  new  trial,  where  a  leooveiy 
would  be  impossible.    Laing  v.  Mayor,  etc,  of  Americns  (Ga.),  228. 
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8.  ^eet  of  general  deJiM,  In  an  action  on  the  policy,  where  defendant 
pleads  an  incambrance  as  vitiating  the  policy,  plaintiff  cannot  raise  the  issue 
of  waiver  under  a  general  denial.    Continental  Ins.  Co.  v.  Vanlae  (Ind.),  244. 

4.  Error  presumed  to  he  pr^udieiaL  Error  is  presnmptively  prejadlciaU 
One  claiming  it  to  be  harmless  must  affirmatively  show  it  to  be  so.  Bayharah 
▼.  Hannibal  &  St.  J.  R.  Co.  (Mo.),  289. 

6.  Phytical  examinoHon  of  pkUrUiff  in  accident  oaeea.  Under  the  common 
law,  the  courts  of  the  United  States  have  no  power,  in  an  action  for  personal 
injuries,  to  order  before  the  trial  an  examination  of  the  body  of  the  injured 
person.     Union  Pacific  Ry.  Co.  v.  Botsford  (U.  S.),  645. 

6.  Revised  Statutes  of  the  United  States,  sections  861,  868,  provide  that  the 
mode  of  proof  in  the  trial  of  actions  at  common  law  shall  be  by  oral  testimony 
and  examination  of  witnesses  in  open  court,  except  as  hereinafter  provided. 
The  only  power  of  discovery  conferred  by  congress  (Rev.  Stat.,  §  724)  is  to  re- 
quire the  parties  to  produce  books  or  writings  in  their  possession  or  power  in 
cases  where  they  might  be  compelled  to  produce  the  same  by  the  ordinary 
rules  of  proceedings  in  chancery.  Held,  that  such  statutes  do  not  authorise 
such  examination.    Ibid. 

7.  Revised  Statutes,  section  014,  providing  that  the  practice,  pleading  and 
forms  and  modes  of  proceeding  in  the  courts  of  each  state  are  to  be  followed 
in  actions  at  law  in  the  courts  of  the  United  States  held  within  the  same  state, 
does  not  apply  to  such  examination.     Ibid. 

8.  Removal  of  easee.  The  statute  of  a  state  giving  the  state  court  exclusive 
jurisdiction  of  the  settlement  of  claims  against  the  estates  of  deceased  persons, 
cannot  affect  the  right  to  remove  to  the  federal  court,  on  the  ground  of  diverse 
citizenship,  a  suit  commenced  in  the  state  court  to  establish  a  claim  against  an 
administrator.    Clark  v.  Bever  (U.  S.),  460. 

9.  Jurisdiction  of  the  supreme  eourt  of  the  Umted  States  —  amount  involwd. 
The  jurisdiction  of  the  supreme  court  of  the  United  States  of  an  appeal  from 
a  decree  refusing  to  allow  a  claim  for  more  than  $5,000,  against  an  adminis- 
trator, all  of  which  was  disputed,  cannot  be  questioned  on  the  ground  that  it 
does  not  appear  that  the  estate,  when  distributed,  will  yield  for  plaintiff's  claim 
Ml  much  as  $5,000.    Ibid. 

See  Eminknt  Domain,  42-44. 

PLEDGE. 
See  Stock  a2td  Stockholdsbb,  4. 

POLICE  POWER. 

1.  Whether,  under  the  police  power,  one  street  railroad  company  can  be 
compelled  to  admit  another  company  to  the  joint  use  of  its  tracks.    681,  n. 

2.  Power  of  legislature  to  compel  railroads  and  other  quasi  public  corpora* 
tions  to  make  alterations  and  construct  works  for  the  purpose  of  promoting  the 
public  safety,  convenience  and  welfare.    206,  n. 

8.  Regulating  the  cross! og  of  railroads  by  highways.    208,  n.;  708,  n. 
4.  Compelling  railroads  to  construct  cattle-guards  and  fences.   210,  n. 
6.  Compelling  two  railroad  companies  to  unite  in  constructing  a  passenget 
station  at  their  intersection.    210.  n. 
6.  Compelling  street  car  company  to  sprinkle  its  tracks.     210,  n. 
vol.  IV.— 100 
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7.  CompeUiiig  nOnMd  eomiMuiies  to  Tnaintoin  a  flagnuun  at  Ui^waj 
isgs.    811,  n. 

Sm  ELBCTTBICrrT,  4,  5;  MuHICIPAI.  OOBPOBAnOHB*  &*1<I. 

PROMOTEB8. 

See  COBFORATIONB,  14. 

PUBLIC  USE. 
See  EiciinENT  Domain,  12, 13. 

BAILROADS. 

AOCIDBHTB  AT  CBOBSINGS. 

1.  Cankibutory  negligence  — faUure  to  look  and  Ueten  — rel^fing  upoA  o^te  of 
gateman.  PlaintifTs  intestate  was  killed  by  an  engine  backing  np  agminst 
him  as  he  was  attempting  to  cross  the  track  on  a  public  street.  There  weie 
fi^e  tracks,  and  he  was  anaoqoainted  with  the  locality.  He  did  not  start  to 
cross  until  the  gateman  had  raised  the  gates,  and  he  could  not  see  the  engine, 
on  account  of  intervening  cars,  until  he  was  only  five  feet  from  it.  The  place 
of  safety  between  the  tracks  was  only  three  feet  wide.  The  intestate  had  hia 
head  down,  looking  at  the  sidewalk,  which  was  rough,  and  did  not  see  the 
engine.  Held,  that  the  question  of  contributory  negligence  was  for  the  juiy. 
Oldenberg  et  al.  y.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  356. 

2.  Rwnniny  BwUeh  in  mght-time  — fcusts  held  to  constitute  negtigenee  cumaUer 
of  law.  The  severing  of  a  train  of  cars  in  the  night-time,  leaving  the  rear 
portion  of  them  uncontrolled,  otherwise  than  by  ordinary  brakes,  to  make  a 
running  switch  across  a  public  highway  at  grade,  without  any  warning  that 
they  are  approaching,  is  in  such  obvious  disregard  of  the  rights  of  a  traveto 
on  the  highway,  who  attempts  to  drive  across  after  the  passage  of  the  first 
flection  of  the  train,  that  the  court  is  warranted  in  instructing  the  juiy,  aa 
matter  of  law,  not  simply  tliat  such  facts  are  evidence  of  negligence,  but  that 
they  constitute  negligence.  Delaware,  L.  &  W.  R.  Co.  v.  Converse  (U.  S.),  434. 

3.  Oontributory  negligence  —  insPnictione,  A  finding  by  the  jury,  on  oon- 
flicting  evidence,  that  plaintiff  was  not  guilty  of  contributory  negligence,  will 
not  be  disturbed  where  the  court  has  charged  that  it  was  plaintiff's  duty  to 
stop  a  safe  distance  from  the  track  and  look  and  listen  for  trains;  that  if,  after 
crossing  the  first  or  second  tracks,  the  plaintiff,  by  the  exercise  of  great  care, 
could  have  discovered  the  approach  of  the  cars  on  the  third  track,  he  waa 
guilty  of  carelessness  in  not  stopping  short  of  that  track;  and  that,  if  plain- 
tiff's view  was  obstructed  by  standing  oars,  he  was  guilty  of  negligence  in  not 
standing  up  in  his  carriage,  if  by  so  doing  he  could  have  seen  over  them.  Ibid. 

4.  Duty  to  look  and  listen.  It  is  the  duty  of  a  person  about  to  cross  a  lail- 
road  track,  to  exercise  every  reasonable  precaution  in  looking  and  listening 
for  approaching  trains,  and  a  failure  to  do  so  is  oontributory  negligence  whidi 
will  defeat  a  recovery.     Louisville,  etc.,  R.  Co.  v.  Stommel  (Ind.),  860,  n. 

5.  If  the  view  is  obstructed,  or  if  the  sound  of  an  approaching  train  is  liable 
to  be  obscured  by  the  wind  or  other  noise,  or  if  the  crossing  is  otherwise  dan- 
gerous, the  precautions  of  the  traveler  should  be  correspondingly  increasad. 
Cincinnati,  etc.,  R.  Co.  v.  Howard  (Ind.),  860.  n. 

6.  ff  plaintiff  i8  driving,  diligence  mag  require  that  he  should  stop  hie  toagoi^ 
and  Helen,    Plaintiff  drove  a  team  attached  to  a  lumber  wagon  toward  a 
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Toad  eroemng,  with  Hia  back  to  an  approaching  train.  Intervening  objects  ob> 
ncured  a  view  of  the  track  so  that  he  could  not  see  the  train  until  within  a  few 
feet  of  the  crossing,  and  then  only  when  it  was  a  short  distance  from  the 
crossing.  A  mill  in  the  vidnitj  made  considerable  noise,  and  the  wind  was 
blowing  in  a  direction  to  take  the  sound  of «  whistle  from  plaintiff.  On  reach- 
ing the  crossing,  the  team  hesitated,  but  plaintiff  urged  them  across,  and  was 
struck  bjT  the  train.  He  was  thoroughly  familiar  with  the  crossing,  and  knew 
that  the  train  was  due.  Held,  that  it  was  not  sufficient  that  plaintiff  looked 
and  listened  for  the  train  as  he  drove  along,  but  he  should  have  stopped  his 
wagon  and  listened.    Bradj  ▼.  Toledo,  etc.,  R.  Co.  (Mich.),  360,  n. 

7.  Where  there  are  setteral  traekSt  duty  to  look  before  cromng  each  track. 
Plaintiff's  husband  was  killed  by  a  train  while  attempting  to  cross  a  railroad 
on  a  public  street.  It  was  in  the  evening,  but  there  was  nothing  to  obstruct 
the  view.  Plaintiff  walked  about  three  feet  behind  ber  husband.  She  testi- 
fied that  when  they  reached  the  first  track  she  could  neither  see  nor  hear  a 
train.  The  accident  occurred  on  the  fourth  track.  There  was  no  evidence 
that  either  she  or  her  husband  looked  or  listened  after  crossing  the  first  track. 
Held,  that  plaintiff  could  not  recover,  not  having  shown  that  her  husluuid  was 
free  from  contributory  negligence.  Wiwirowski  v.  Lake  Shore,  etc.,  R.  Co. 
(N,  T.),  360,  n. 

8.  When  rule  requiring  plaintiff  to  lodk  and  listen  doee  not  apply.  Where 
plaintiff,  who  was  unacquainted  in  the  neighborhood,  was  crossing  the  de- 
fendant's tracks  in  the  evening  in  a  thickly-settled  part  of  a  city,  and  the 
sidewalk  was  continuous,  and  there  was  no  flagman  or  light,  and  the  view  was 
obstructed,  it  was  held  that  the  circumstances  of  the  case  make  it  an  exception 
to  the  general  rule  requiring  persons  approaching  a  railroad  crossing  to  look 
and  listen  before  attempting  to  cross.     Winchell  v.  Abbott  (Wis.),  360,  n. 

9.  Whether  plaintiff  tnuet  continue  to  look  and  litten  —  unlawful  speed  of 
train.  In  an  action  for  injuries  from  a  railway  train  while  driving  over  a 
crossing,  plaintiff  testified  that  he  looked  for  the  train  when  between  fifty  and 
sixty  feet  from  the  crossing,  and  there  was  evidence  that  he  could  then  have 
seen  the  train,  had  it  been  within  a  certain  distance  of  the  crossing.  If  the 
train  had  been  that  distance  away,  and  running  on  statutory  time,  plaintiff 
would  have  passed  beyond  the  crossing  before  the  train  reached  it.  Held,  that 
it  could  not  be  said,  as  matter  of  law,  that  plaintiff  was  negligent  in  failing 
to  look  again  for  the  train  on  approaching  the  track,  though  he  could  then 
have  seen  a  greater  distance  in  the  direction  of  the  train,  and  might  have 
stopped  his  team  instantly,  as  he  had  a  riglit  to  assume  that  trains  were  mov- 
ing at  lawful  speed.    Piper  v.  Chicago,  etc.,  R.  Co.  (Wis.),  361,  n. 

10.  After  waiting  for  train  to  pass,  duty  to  look  and  listen  htfore  proceeding 
upon  another  frock.  Where  deceased  waited  for  the  passage  of  a  train  on  one 
of  def endant'rf  tracks,  stepped  on  to  an  adjoining  track,  and  was  run  over  by  a 
train  which  he  could  have  seen  had  he  stopped  to  look,  he  was  guilty  of  con- 
tributory negligence.  Daniels  v.  Stoten  Island  Rapid  Transit  R  Co.  (N.  Y.), 
361,  n. 

11.  Where  one  residing  in  the  neighborhood  of  a  railroad,  the  second  track 
of  Vhich  was  used  for  west-bound  freight,  and  the  third  track  for  east-bound 
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paaaenger  tntins,  crones  the  seoond  timek  at  a  permiaBive  crosBing  imme- 
diatelj  after  a  freight  has  paseed,  and  is  ran  into  by  an  east-boand  passenger 
train  as  he  steps  apon  the  third  track,  he  is  gnilty  of  oontribatory  negligence 
which  will  prevent  recoverj.     Kraus  ▼.  Pennsylvania  R.  Co.  (Penn.).  361,  n. 

12.  Attempting  to  pass  vihsn  safety-gates  down.  PiaintifTs  intestate  attempted 
to  cross  defendant's  road  on  a  street  across  which  there  were  four  tracks.  Two 
trains  were  approaching  at  the  time,  and  in  avoiding  one  he  was  killed  by  the 
other.  The  safety-gates  were  down  when  he  attempted  to  cross,  and  he  knew 
that  their  being  down  signified  that  trains  were  passing.  Held,  that  plain- 
tiff should  be  nonsoited.    Cherry  v.  Philadelphia,  etc.,  R.  Co.  (Peon.),  442,  n. 

18.  Attempting  to  pass  between  ears  of  standing  traifp.  A  person  who  at- 
tempts  to  cross  a  street  which  is  obstracted  by  a  train  of  cars,  by  stepping  on 
the  ooapling-pins,  and  climbing  across,  without  looking  to  see  if  there  is  an 
engine  attached,  is  gailty  of  snch  oontribatory  negllgenoe  as  will  prevent  his 
recovery  from  the  railroad  company  for  injuries  sustained  by  the  sudden  start- 
ing of  the  train.     Hudson  v.  Wabash,  etc.,  R.  Co.  (Mo.),  4^,  n. 

14.  Plaintiff  cannot  be  relieved  in  such  case  from  the  effects  of  his  negli- 
gence by  the  fact  that  there  was  an  ordinance  prohibiting  railroad  companies 
from  obstructing  streets  with  their  cars.     Ibid,  448,  n. 

15.  Croesing  in  front  of  approaching  train — mistaking  speed  of  same.  De- 
ceased was  postmaster  and  express  agent  at  a  station  on  defendant's  railroad. 
He  was  killed  by  an  engine  running  ahead  of  the  express  train,  and  on  tho 
same  schedule,  at  about  thirty  miles  an  hour.  At  that  point  all  persons  hav- 
ing business  with  trains  were  obliged  to  cross  the  track  in  front  of  them.  The 
view  of  the  track  was  obstructed.  Deceased,  supposing  that  the  train  which 
struck  him  was  the  regular  train,  and  would  stop,  attempted  to  cross  the  track. 
Deceased  was  a  prudent  man,  and  the  engineer  was  very  reckless.  -  Held,  that 
a  verdict  for  $15,000  would  not  be  disturbed.  Chesapeake,  etc,  R.  Co.  v.  Hen* 
dricks  (Tenn.),  448,  n. 

16.  View  obscured  —  mistaking  signals.  Pluntiff*s  intestate  was  killed  by  a 
train  while  driving  across  defendant's  track  at  a  public  crossing.  There  were 
six  tracks,  and  the  intestate  drove  his  team,  which  was  gentle,  and  under  liia 
control,  at  a  walk  upon  the  crossing  without  perceiving  any  approaching  train, 
though  he  looked  and  listened,  the  view  being  obscured  by  cars  and  bulldingH. 
While  he  was  crossing,  some  men  signaled  him  to  stop,  but  he,  misunderstand* 
ing  the  signal,  started  his  team  at  a  trot.  They  became  unmanageable  on 
seeing  the  approaching  train,  and  he  was  run  over  and  killed.  Held,  that  tho 
question  of  contributory  negligence  was  for  the  jury.  Baltimore,  etc,  R.  Go. 
V.  Walbom  (Ind.),  448,  n. 

17.  WJien  contributory  negligence  wiXi  not  prevent  a  recovery.  Where  the  in- 
jury to  plaintiff  is  willfully  inflicted  of  is  brought  about  by  such  gross  negli* 
genoe  on  the  part  of  the  railroad  company  as  to  amount  to  a  reckless  disregard 
of  human  life,  it  is  held  that  the  plaintiff  can  recover  notwithstanding  he  ha» 
been  guilty  of  contributory  negligence.  Georgia  Pac  Ry.  Co.  v.  O'Shlelda 
(Ga.),  442,  n. 

18.  But  mere  gross  negligence  on  the  part  of  the  company  is  not  sufficient 
to  justify  a  recovery.     Rowan  v.  New  York,  etc,  R.  Co.  (Conn.),  443,  n. 
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ACCIDBRTB  TO  EMFL0TB8. 

19.  General  duties  of  company  to  its  employes.  It  is  the  datj  of  a  railroad 
oompanj  to  keep  its  road-bed  and  track,  rolling  stock,  machinery  and  appli- 
ances in  good  anS  safe  condition,  to  canse  frequent  and  thorough  inspection  of 
these  as  can  be  done  consistently  with  the  conduct  of  its  business,  for  the  pur- 
pose of  discovering  any  defects  that  may  occur  from  accidental  causes,  or  the 
effects  of  wear  and  tear  or  the  progress  of  decay,  to  exercise  care  in  the  selec- 
tion of  its  servants  and  in  their  retention  in  its  service,  and  to  adopt  such  rules 
and  regulations  as  are  calculated  to  guard  against  accidents,  and  to  make  the 
servants  in  its  employ  reasonably  safe.  Miller  v.  Southern  Pac.  R.  Co.  (Ors.),  1. 

20.  Injury  through  defective  foreign  car  —  liability  of  company  ouming  car  to 
eertants  of  connecting^  line.  Where  as  between  connecting  lines  of  railway, 
the  corporations  controlling  them  are  mutually  bound  to  transport  loaded 
freight-cars  over  their  respective  roads,  such  duty  Is  necessarily  subject  to 
proper  rules  and  regulations,  and  involve  mutual  obligations,  among  which  Is 
that  of  due  diligence  to  provide  safe  cars  for  delivery  to  the  servants  of  the 
company  operating  the  connecting  line  to  which  they  are  transferred,  and  who 
would  be  exposed  to  danger  from  their  defective  or  unsafe  condition.  Moon 
V.  Northern  Pac.  R.  Co.  (Minn.),  823. 

21.  Duties  and  UMlities  of  connecting  line  receiving  and  using  such  car.  The 
corporation  receiving  such  cars  is  also  subject  to  liabilities  and  duties  to  Its 
servants  growing  out  of  the  acceptance,  possession  and  subsequent  use  thereof. 
But  the  negligence  of  the  latter  does  not  relieve  the  former  from  liability  for 
injuries  resulting  from  its  own  negligence.    Ibid. 

22.  Defectioe  brake  —  inspection — negligence.  Where  a  brake  upon  a  freight- 
car  so  transferred  by  the  corporation  owning  it  was  out  of  repair  and  unsafe 
for  use,  and  the  same  had  not  been  inspected  with  due  care  before  delivery  to 
the  servants  of  |i  connecting  company,  and  In  consequence  of  such  defect  a 
brakeman  was  Injured  without  fault  on  his  part,  held,  that  an  action  would 
He  for  the  Injury  against  the  first-named  company.     Ibid. 

28.  Duty'and  liability  of  company  receiving  and  using  a  foreign  car.  It  is 
the  duty  of  a  railroad  company  to  Inspect  a  freight -car,  and  to  see  that  It  Is 
reasonably  fit  for  service  before  it  is  received  from  another  company,  and,  In  the 
event  that  a  freight-car  Is  received  with  a  brake-beam  In  such  a  defective  con- 
dition that  a  brakeman,  whose  duty  it  Is  to  couple  the  foreign  car  with  those 
used  by  the  company  receiving  It,  is  Injured  In  his  attempt  to  make  such 
coupling,  and  the  brakeman  has  no  knowledge  of  the  condition  of  such  brake- 
beam,  and  Its  condition  cannot  be  readily  seen,  the  company  that  employs  him 
and  received  such  car  In  a  defective  condition  Is  liable  for  such  Injury.  Mis- 
souri Pac.  Ry.  Co.  v.  Barber  (Eans.),  829,  n. 

24.  It  Is  the  duty  of  the  company  to  ascertain  the  defect  If  it  can  do  so  by 
the  exercise  of  reasonable  care,  and  then  to  decline  to  receive  the  car,  or  to 
remedy  the  defect,  or  to  specially  caution  Its  employes  in  regard  to  the  use  of 
the  car.  The  employe  will  not  be  deemed  guilty  of  contributory  negligence 
in  using  the  defective  car,  unless  he  Is  aware  of  the  defect  or  It  Is  of  such  a 
character  that  he  ought  to  have  observed  It.    880,  n. 

26.  Ir^ury  to  brakeme^n  by  projecting  rock.    In  an  action  by  a  brakeman 
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■gahut  ft  nilwA/  oompuij  for  iMgligeoee  in  allowing  m  rock  to  prafeet  too  te 

Ia  ono  of  iu  catm,  aa  ftllcsgatkm  that  pUintiir  warn  injured 

allowed  iu  road-w»7  to  beeoma  ao  "  great! j  oat  of  lepair,  uuaCe  and 

oaa  ^  that  '*  bj  reaaoo  ttiefeof  t^  plaintiff,  while  ia  the  perfonanee  of  hit 

dotie*  aa    *    *    *   brakeman,  waa  rlolentl j  atrndt  againaS  a  pcojeetiAg  rock,* 

aofBcfentlj  «tated  tlie  defeet  relied   apon.     Geofipa  Pae.  Rj.  Co.  t.  Dana 

(Ala.),  880, 

26.  IhUjf  of  ccfwpanjf  as  to  obttrueUons  near  track.  When  it  ii 
mry  tor  brakeman  in  the  performaaee  of  their  dntiea  to  eacpod  and 
from  the  topa  of  cari  b/  side-ladderB,  while  the  train  is  ia  motioo,  the  eompuij 
la  boond  to  maintain  ita  road-waj  free  from  projeetiona  which  endanger  them 
while  go  doing.     Ibid. 

27.  Contributory  iiegUgence — ttkether  knavoUdge  of  defect  preanmei.  A 
trainman  who  baa  no  f anctions  to  perform  in  keeping  the  road-wa/  in  repair 
la  not  preanmed  to  hare  knowledge  of  aneh  defect,  when  it  haa  never  been 
imparted  to  him,  bat  haa  a  right  to  aaanme  that  the  road- waj  is  in  all  respects 
safe  and  safficient  for  the  discharge  of  his  duties.     Ibid. 

28.  Injury  to  brakeman  by  obHructions  near  track  —  eignal-poti.  Plaintiffs 
intestate,  who  had  been  employed  for  abont  two  weeks  in  its  yard,  where  were 
namerons  tracks  and  constantly  moving  trains,  was  killed  by  coming  in  ooa- 
tact  with  a  signal-post  while  ascending  the  outside  ladder  of  a  box-car.  The 
post  was  fonr  feet  from  the  rail.  There  was  evidence  tending  to  show  that 
the  post  wsa  too  near  the  cars  to  be  practically  safe  for  operatives,  nnlees 
aware  of  the  danger.  Held  that,  upon  the  evidence,  the  qnestion  of  defend- 
ant's negligence  in  locating  and  maintaining  the  post  wasforthe  jory,  andalsa 
that  the  court  was  not  warranted  in  holding,  as  a  matter  of  law,  that  the  de- 
ceased was  guilty  of  contributory  negligence  in  not  observing  that  the  post 
was  so  near  the  cars  as  to  be  dangerous,  and  in  not  appreciating  and  avoiding 
the  danger.    Johnson  v.  St.  Paul,  etc.,  Ry.  Co.  (Minn.),  840,  n. 

29.  It  is  the  duty  of  a  railway  company  to  place  its  structures  and  signil. 
posts  at  a  reasonably  safe  distance  from  its  tracks  so  as  not  to  be  dangerous  to 
brakemen  and  other  operatives  upon  the  trains,  or  to  warn  them  of  sach  dan- 
gers, if  they  exist.  The  employes  are  not  presumed  to  assume  the  risk  of  such 
perils,  in  the  absence  of  notice.     Ibid. 

80.  Same  —  cattU-guard.  Where  a  brake  was  so  defective  as  to  require  one 
letting  it  off  to  stoop  down  and  throw  his  body  beyond  the  line  of  the  cars,  and 
a  brakeman  was  struck,  while  so  doing,  by  a  cattle-guard  negligently  placed 
too  near  the  track,  of  which  he  had  no  notice,  he  may  recover  for  the  injury, 
though,  by  continuing  in  the  service  with  knowledge  of  the  defect  in  the 
brake,  be  had  assumed  the  risk  as  to  it.  Missouri  Pac.  Ry.  Co.  v.  Somers 
(Tex.),  841,  n. 

81.  In  such  case,  if  the  brakeman  continued  in  the  service  with  knowledge 
that  a  number  of  cattle-guards  were  too  close  to  the  track,  he  cannot  recover, 
though  he  did  not  know  the  position  of  the  particular  one  by  which  he  was 
•truck.     Ibid. 

8d.  Same — pUe  of  eteepers.  It  is  negligence  to  leave  a  pile  of  sleepers 
within  eighteen  inches  of  the  rails  in  a  switch  yard,  and,  where  a  brakeman 
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iras  injured  hj  such  a  pile  of  sleepers,  while  attempting  to  get  on  a -moving 
engine,  and  he  was  unaware  of  ite  existence,  the  qaestion  of  hia  oontribatorj 
negligence  is  for  the  Jnry.  The  queetionB  of  negligence  and  eontiibutory  neg- 
ligence liaying  been  properly  submitted  to  the  Jary,  a  verdict  for  the  plain- 
tiff was  sustained.     Babcock  ▼.  Old  Ck>lon7  R.  Co.  (Mass.),  841,  n. 

88.  Injury  from  fceUure  to  eitabUsh  proper  ruiM  —  loading  lumber.  A  rail 
road  company  provided  proper  cars,  and  the  stakes  necessary  to  secure  freight 
on  flat-^»rs,  but  established  no  rules  for  the  loading  of  lumber,  except  a  gen- 
eral one,  requiring  employes  "to  attend  to  the  loading  of  all  freight,  *  *  * 
to  see  that  it  is  safely  stored,  and  so  that  it  cannot  fall  off  the  cars."  While 
one  of  the  company's  cars,  loaded  with  lumber  without  the  use  of  stakes  was 
going  a  short  distance,  several  sticks  fell  off,  and  killed  plaintiffs  intestate, 
who  was  free  from  contributory  negligence.  Held,  that  the  failure  to  establish 
a  rule  requiring  lumber  loaded  on  flat-cars  to  be  secured  in  all  cases  rendered 
the  negligence  of  those  loading  the  cars  imputable  to  the  company,  even 
though  they  were  fellow- servants  of  deceased.  Ford  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (N.  Y.),  885. 

84.  Injury  from  failure  to  eitforoe  rulee.  In  an  action  against  a  railroad  com- 
pany for  causing  the  death  of  a  fireman,  the  evidence  showed  that  the  death 
was  caused  by  a  collision  between  the  train  on  which  he  was  working  and  an 
engine  standing  on  the  main  track  in  defendant's  yard;  that  there  was  a  rule 
against  leaving  engines  standing  on  the  main  track,  but  that  this  rule  had 
been  systematically  violated  for  at  least  a  year.  Held,  that  the  question  of 
defendant's  negligence  should  have  been  submitted  to  the  jury,  since  it  was 
its  duty,  not  only  to  make  prompt  rules,  but  to  enforce  them.  Whittaker  v. 
Delaware  ft  H.  Canal  Co.  (N.  Y.),  890,  n. 

85.  Ir^ry  whUs  violaHng  rtUee — contributory  negligence.  When  the  rules 
of  a  railroad  company  require  baggage-masters  not  to  leave  their  car  except 
when  necessary,  and  then  only  for  as  short  a  time  as  possible,  and  forbid  their 
riding  on  the  engine,  the  company  is  not  liable  for  injuries  sustained  by  a 
baggage-master  while  riding  on  the  engine,  though  the  injury  was  caused  by 
the  negligence  of  an  employe  of  the  company.  Louisville,  etc.,  R.  Co.  v. 
Wilson  (Tenn.),  890,  n. 

86.  Rules  for  protection  of  ear-repairer$ — euffleieney  of.  Where  the  rules 
of  a  railroad  company  require  car-repairers  to  see  that  they  are  protected  by  a 
certain  flag  when  under  and  between  cars,  and  require  all  employes  to  acquaint 
themselves  with  the  rules,  and  keep  a  copy  of  them,  and  such  rules  are  posted 
on  bulletin  boards,  and  printed  on  the  back  of  time-tables,  and  kept  for  distri- 
bution at  all  points  where  employes  can  get  them,  such  rule  is  sufllcient  for 
the  protection  of  a  car-repairer  working  under  a  car,  though  it  does  not  ex- 
pressly prohibit  other  servants  from  moving  other  cars  against  cars  protected 
by  the  flag.     Corcoran  v.  Delaware,  etc.,  R.  Co.  (N.  Y.),  890,  n. 

87.  liability  —  when  accident  due  to  neglect  of  feUow  eervant  to  obeerve  rules. 
In  an  action  by  a  servant  against  his  master  for  personal  injuries  caused  by  the 
negligence  of  a  fellow-servant,  it  is  proper  to  instruct  the  jury  that,  if  defend- 
ant failed  to  exercise  reasonable  care  in  providing  such  rules  or  usages  for  the 
conduct  of  its  business  as  to  afford  its  servants  reasonable  means  of  protection. 
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and  such  failure  was  tlie  cause  of  the  accident,  defendant  would  be  liable,  ha- 
less  plainti£f  was,  by  his  own  negligence,  precluded  from  recovering,  but  that 
the  plaintiff  cannot  recover  if  defendant  had  provided  such  rules,  and  plaintifT 
was  hurt  through  failure  of  his  fullow^ervant  to  obey  the  rules.  Intem*- 
tional,  etc,  R.  Co.  v.  Hall  (Tex.),  890,  n. 

88.  In  an  action  for  an  injury  received  by  plaintiff  while  at  work  under  a  car 
which  was  protected  by  the  required  flag,  caused  by  the  act  of  a  co-servant  in 
moving  other  cars  against  it,  it  is  error  to  refuse  to  charge  that,  if  the  cause  of 
the  injury  was  the  act  of  the  co-servant,  plaintiff  cannot  recover.  Ck>rooraA 
V.  Delaware,  etc.,  R.  Co.  (N.  Y.),  890,  n. 

39.  Where  an  engineer  started  his  engine  in  the  night  upon  hearing  part  of 
a  verbal  order  to  go  ahead,  which  he  misunderstood  and  erroneously  applied 
to  himself,  without  waiting  for  the  signal  required  by  the  rules,  and  collided 
with  another  engine  standing  on  the  same  track,  whereby  the  fireman  on  tha 
latter  was  killed,  it  was  held  that  the  company  was  not  liable,  there  being  no 
evidence  that  the  absence  of  proper  rules  caused  the  accident.  Peaslee  v. 
Fitchburg  R.  Co.  (Mass.),  891,  n. 

40.  Bules  held  rwt  to  increase  liability  of  employe.  Rules  of  a  railroad  com- 
pany requiring  that  engineers,  when  the  view  is  obscured,  shall-  control  their 
engines  so  that  they  can  stop  within  range  of  their  vision;  that  delayed  trains 
must  run  with  great  caution;  that  all  trains  must  approach  stations  with  re- 
duced speed,  and  that  in  approaching  switches  the  greatest  care  must  be  taken, 
do  not  increase  the  liability  of  engineers,  but  simply  call  their  attention  to 
their  common-law  duty  of  using  due  skill  and  diligence.  Lake  Shore,  etc., 
R.  Co.  V.  Parker  (111.),  890.  n. 

41.  Bules  TUft  obligatory  upon  employee  unless  known  to  them.  The  rules  of  a 
railway  company  for  the  government  of  its  employes  are  not  obligatory  as  such 
upon  those  who  are  not  aware  of  them,  and  to  whom  they  have  not  been  pro- 
mulgated. Central  R.  Co.  v.  Rylls  (Gha.),  891,  n. ;  (Georgia  Pac.  R.  Co.  ▼.  Davis 
(Ga.),  880. 

Accidents  to  bmploybb  in  coupling  cabs. 

42.  Draw-heads  of  unequal  height  — faUwre  to  furnish  suUable  Unks,  A 
brakeman  who  has  his  hand  crushed  while  attempting  to  couple  in  the  dark 
two  cars  with  draw-heads,  at  an  unequal  height  from  the  track,  can* recover 
for  his  it^uries,  where  the  company  tiad  failed  to  furnish  suitable  links  for 
such  couplings,  and  the  conductor  ordered  plaintiff  to  take  the  unsuitable  link 
with  which  he  attempted  to  make  the  coupling.  Denver,  T.  &  G.  R.  Co.  v. 
Simpson  (Col.),  406. 

48.  Foot  caught  in  unblocked  sioiteh — knowledge  of  defect.  In  an  action 
against  a  railroad  company  for  the  death  of  a  brakeman,  caused  by  having  his 
foot  caught  between  the  rails  while  uncoupling  cars,  it  is  error  to  charge  thai 
decedent's  knowledge  of  the  fact  that  the  space  between  the  main  and  guard- 
rails was  unblocked,  was  knowledge  of  the  attendant  danger,  as  that  is  a  ques- 
tion for  the  jury.    Davis  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  410,  n. 

44.  Notwithstanding  the  statute  requiring  all  railroad  companies  to  fill  or 
block  the  frogs,  switches  and  guard-rails,  there  can  be  no  recovery  for  the 
death  of  a  brakeman,  who,  while  voluntarily  attempting  to  nnooople  moving* 


IlJDBX.  801 

RAILROADS  -^  AodDBirro  to  Employes  en  Gotjflino  CABS-^OonUnwd. 

«An,  gets  bifl  foot  caught  in  ma  unblocked  '*  split  switch,"  when  it  appears  that 
he  had  been  for  seyeral  yean  in  the  employ  of  the  company,  was  familiar  with 
the  switches  and  track  where  the  accident  occurred,  had  been  warned  by  the 
written  rules  of  the  company,  which  he  had  read,  not  to  enter  between  the 
cars  in  motion  to  couple  or  uncouple  them,  and  had  signed  an  acknowledgment 
when  he  became  brakeman  that  he  knew  the  duties  were  dangerous,  and  that 
he  had  read  the  rules  by  which  he  would  be  goTemed.  Grand  v.  Michigan 
Gent.  R.  Co.  (Mich.),  410,  n. 

45.  Foot  ecmght  betweet^  ties  or  by  raU  ipUnter$.  In  an  action  'against  a  rail- 
road  company  for  personal  injuries  sustained  by  a  car-coupler  in  its  employ, 
the  declaration  alleged  that,  in  making  a  coupling  between  a  standing  car  and 
A  switch-engine,  it  became  necessary  for  plaintiff  to  step  between  the  rails; 
that,  on  attempting  to  follow  the  backward  motion  of  the  cars,  he  found  that 
his  left  foot  was  held  either  by  the  cross-ties  or  the  iron  rail  of  the  track, 
causing  a  car-wheel  to  run  ore^  the  foot;  that  the  cross-ties  were  placed  too 
close  together,  and  the  spaces  between  them  were  not  filled  in;  that  the  iron 
rails  were  old  and  worn,  and  had  sharp  prongs  protruding  from  the  inner  edges; 
and  that  plaintiff  was  ignorant  of  these  defects  when  he  started  to  make  the 
coupling.  Held,  that  the  declaration  set  forth  a  cause  of  action,  it  not  afllrma- 
tively  appearing  from  its  face  that  plaintiff  could  have  known  of  the  defect! 
in  the  track  by  the  use  of  ordinary  diligence.  Preston  v.  Central  Railroad  & 
Banking  Co.  (Qa.),  410,  n. 

46.  Plaintiff  in  attempting  to  uncouple  cars,  found  the  coupling-pin  fastened, 
when  he  signaled  to  the  engineer  to  stop  the  thdn,  which  was  done.  Being 
still  unable  to  remove  the  pin,  he  asked  the  engineer  to  give  him  the  slack. 
The  train  kept  moving  slightly,  and,  after  moving  along  with  it  for  ten  or 
twelve  feet,  plaintiff  succeeded  in  pulling  out  the  pin,  and,  as  he  stepped  out, 
the  leg  of  his  pants  was  caught  by  a  "  sliver  "  in  the  rail,  causing  a  car-wheel 
to  run  over  his  foot.  Held,  that  a  verdict  for  plaintiff  would  not  be  set  aside 
because  of  his  negligence  in  stepping  between  moving  cars.  Texas,  etc,  R. 
Co.  V.  Overheiser  (Tex.),  411,  n. 

47.  Coupling  with  unsuitable  link  —  oonAributory  negJigenee,  A  brakeman 
was  required  to  couple  cars  whose  draw-heads  were  of  unequal  height  and 
with  none  but  straight  links  to  use,  and  was  injured  in  so  doing.  A  jyadgment 
for  plaintiff  was  affirmed.  Van  Gent  v.  Chicago,  etc.,  R.  Co.  (Iowa),  411,  n.; 
8t.  Louis,  etc.,  R.  Co.  v.  Higgins  (Ark.),  411,  n. 

48.  Projecting  timbere  —  contribviory  negligence,  A  brakeman  was  instantly 
killed  while  attempting  to  shackle  cars  from  each  of  which  sticks  of  lumber 
projected.  It  was  daylight  at  the  time,  and  the  shackling  might  have  been 
made  safely  by  stooping  down  between  the  timbers,  or  by  crossing  over,  and 
making  it  upon  the  other  side  of  the  car,  from  which  no  timber  projected. 
Held,  that  he  was  not  **  in  the  exercise  of  due  care  and  diligence  at  the  time," 
within  the  meaning  of  those  words  as  used  in  tlie  statute,  giving  a  right  of 
action  to  the  next  of  kin  of  an  employe  instantly  killed  as  the  result  of  the 
negligence  of  the  employer.    Lothrop  v.  Fitchburg  R.  Co.  (Mass.)  411,  n. 

49.  Foreign  care  of  unueual  construction  —  liability  of  company  using  eame. 
A  railroad  company  is  liable  to  an  inexperienced  brakeman  for  injuries  re* 

*  VOL.  rv.— 101 


802  Index. 

BAILROADS  -^  ACCIDENTS  TO  Emplotbs  in  CouFLma  Gabs  —  Ocmiinued, 

fleiTed  while  ooapling  foreign  can,  the  injary  being  eaaeed  by  the  nnamuLl 
eonstraction  of  the  coaplinge,  materially  differing  from  thoae  of  its  own  can, 
xmless  it  has  caationed  him  against  the  danger.  Missonxi  Pae.  Ry.  06.  t. 
White  (Tex.),  411,  n. 

50.  So  where  the  foreign  car  had  a  defective  brake-beam  and  a  brakemsn 
was  injured  in  ooapling.     Missoari  Pac.  Ry.  Co.  v.  Barl>er  (Eans.),  411,  n. 

51.  Coupling  viith  hands  instead  of  coupUng-iUeks,  Plaintiff,  in  attempting 
to  couple  defendant's  cars  with  his  hands  contrary  to  the  known  roles  of  ihs 
company,  caught  his  foot  in  a  hole  between  the  cross-ties,  outside  the  laUing, 
falling  forward,  just  as  the  cars  came  together.  Held,  that  plaintiff  was 
gttiity  of  culpable  negligence  which  was  the  proximate  cause  of  hie  injuy, 
Pryor  ▼.  LouisTille,  etc,  EL  Co.  (Ala.),  411,  n. 

52.  That  coupling  with  the  hands,  in  violation  of  a  rale  requiring  the  nse  of 
coapling-sticks,  is  contributory  negligence  sufficient  to  defeat  a  recovery  is 
also  held  in  Memphis, etc,  R.  Co.  ▼.  Askew  (Ala.),  413,  n. 

58.  Coupling  to  moving  train  in  violation  of  ruis$  —  effect  of  engineor'i  ord&r. 
Where  a  brakeman,  in  violation  of  the  rules  of  the  company,  undertakes  to 
make  a  coupling  to  a  moving  train,  and  is  injured,  he  cannot  recover  for  tlie 
Injury,  and  it  is  immaterial  that  he  was  ordered  to  make  the  ooapling  by  tha 
engineer  of  the  train.     Railway  Co.  v.  Smith  (Tenn.),  412,  n. 

54.  Where  accident  it  due  to  negligence  in  operating  the  train  or  engine,  Tha 
fact  that  there  was  only  one  brakeman  on  a  train  of  ten  loaded  cars,  and  that 
only  one  brake  was  applied  while  it  was  l>eing  let  down  a  steep  grade  to  make 
the  coupling,  in  doing  which  plalntiflE  was  injured,  was  sufficient  evidence  to 
go  to  the  jury  on  the  question  of  defendant's  negligence.  Georgia  Pac  Ry. 
V.  Propst  (Ala.),  412,  n. 

55.  Defendant's  engineer  knew  that  the  plaintiff,  defendant's  brakeman,  had 
no  stick  to  guide  the  link,  that  he  must  couple  the  cars  with  his  hands,  and 
that  the  cars  were  only  twelve  inches  apart.  It  was  within  the  engineer's 
power  to  move  the  engine  back  slowly,  but  he  jerked  the  lever  suddenly, 
causing  the  engine  to  "jump  back  a  foot,"  thereby  crushing  pUdntifPs  hand. 
Held,  that  plaintiff  was  entitled  to  damages  although  he  was  guilty  of  such 
contributory  negligence  as  would  have  been,  in  the  absence  of  the  engineer's 
wanton  negligence,  a  complete  defense.  Louisville,  etc.,  R.  06.  v.  Watson 
(Ala.),  412,  n. 

56.  Conductor  making  coupUng,  ufhcthsr  he  may  recover  for  injury,  Whers^ 
in  an  action  for  personal  injuries,  it  appeared  that  plaintiff,  a  freight  coo- 
ductor,  was  injured  while  uncoupling  cars,  which  was  no  part  of  his  duty, 
and  contrary  to  the  company's  rules,  and  that  there  was  no  pressing  emer- 
gency for  him  to  perform  this  duty  at  that  time,  it  is  not  error  to  grant  a  new 
trial  on  the  ground  that  the  verdict  is  contrary  to  an  instruction  to  find  for  de- 
fendant unless  the  jury  found  that  there  was  a  pressing  emergency.  Kane  v. 
Savannah,  etc.,  R.  Co.  (Ga.),  412,  n. 

Contracts  with  slbbpinq-car  company. 

57.  Liability  for  decping-ear  destroyed  by  fre.  Under  a  contract  between  s 
sleeping-car  company  and  a  railroad  company,  by  which  the  latter  assumed 
responsibility  for  damage,  by  "accident  or  casualty,"  to  drawing-room  or 
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sleeping-cars  ased  hj  it  under  the  contract,  the  railroad  company  is  liable  for 
the  loss  of  such  cars  by  a  fire  occurring  from  a  cause  unknown.  Chicago,  St. 
Louis,  etc.,  B.  Ck>.  t.  Pullman  Southern  Gar  Ck>.  (U.  S.),  218. 

58.  LiabilUif  of  railroad  far  ear  destroyed  while  in  iU  yards — eorUraet  eon- 
ttrued.  Under  the  contract,  by  which  the  sleeping-car  company  was  to  place  a 
designated  number  of  its  cars  at  the  disposal  of  the  railroad  company,  and  by 
which  the  latter  was  to  become  responsible  for  damages  while  such  cars  were 
on  its  road,  or  in  its  shops  undergoing  repairs,  the  railroad  company  is  liable 
for  the  destruction  by  fire  of  a  car  which  had  a  few  hours  before  come  from 
active  seryice  on  the  road,  and  which  had  been  placed  in  the  railroad  com- 
pany's yard  for  the  purpose  of  being  cleaned  and  resupplied  for  another  trip 
on  the  following  day.     Ibid. 

59.  Liability  for  car  destroyed  in  Aop  of  railroad  company  whUe  undergoing 
repairs  by  sleeping-car  company.  Where  the  sleeping-car  company  became 
dissatisfied  with  the  manner  in  which  the  repairs  were  made  by  railroad  com- 
pany, and  undertook  itself  to  make  such  repairs,  in  a  shop  set  apart  to  it  by 
the  railroad  company  for  that  purpose,  over  which  it  was  given  exclusive  con- 
trol, and  to  which  the  railroad  company's  agents  had  no  access,  a  car  which  for 
six  months  has  been  undergoing  repairs  in  such  repair  shop  is  not  in  the  pos- 
session or  under  the  control  of  the  railroad  company,  and  the  latter  is  not  lia- 
ble for  its  loss  by  an  accidental  fire  while  therein.    Ibid. 

60.  £IJM  of  insurance  by  sleeping-car  company.  The  fact  that  the  sleeping. 
car  company  had  insured  the  destroyed  cars,  and  has  collected  the  insurance 
money,  does  not  affect  its  right  to  maintain  an  action  on  the  contract  against 
the  railroad  company,  the  policies  of  insurance  providing  for  an  assignment  of 
any  claim  of  the  car  company  to  recover  for  the  destruction  of  the  cars,  nor 
will  the  recovery  be  limited  by  the  amount  collected  from  the  insurance  com- 
panies, as  the  excess  above  a  just  indemnity  will  be  held  by  the  sleeping-car 
company  in  trust  for  the  insurance  companies.    Ibid. 

6t.  Validity  of  contract  giving  sleeping-car  company  exclusive  rigJU  to  supply 
railroad  wUh  cars.  A  stipulation  in  the  contract  that  the  sleeping-car  company 
shall  have  the  exclusive  right,  for  fifteen  years,  to  furnish  drawing-room  and 
sleeping-cars  for  the  railroad  company's  use,  does  not  render  the  contract  void 
as  being  in  restraint  of  trade  or  against  public  policy,  as  such  stipulation  does 
not  disable  the  sleeping-car  company  from  furnishing  cars  to  rival  railroad, 
and  the  law  will  imply,  from  the  terms  of  the  contract,  that  it  must  furnish 
the  railroad  company  in  question,  not  only  adequate  and  safe  cars,  but  suffi- 
cient in  number  for  the  use  of  the  public  traveling  on  the  tatter's  road.    Ibid. 

Highway  crossing. 

62.  Measure  of  damages  where  highway  is  laid  out  over  right  of  way. 
708,  n. 

Legislatiyb  control. 

68.  Ck>mpelling  company  to  make  alterations  or  construct  works  for  the  pur« 
pose  of  promoting  the  public  safety,  convenience  or  welfare.  206,  n.;  206,  n.; 
708,  n. 

See  Police  Power. 
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Bulbs.    See  Bailboads,  88-40. 

STRBBT  RAIIiWATS. 

64.  Sffieet  of  accepHng  ordinance  without  conditions,  A  street  railway 
panj,  by  accepting  the  provieions  of  a  city  ctiarter  enacted  after  its  organiza- 
tion,  and  all  ordinances  then  or  thereafter  passed  relative  thereto,  stands  in 
the  same  position  that  it  would  had  such  charter  and  ordinance  gone  into  ef- 
fect before  it  was  incorporate.  Union  Depot  B.  Co.  ▼.  Soathem  By.  Go.  et 
aL  (Mo.),  623. 

66.  Bight  to  t/M  tracki  of  another  street  railway  company  —  <ueeirtaining 
compensation.  Article  10,  section  6,  of  the  charter  of  St.  Louis  proyides  thai 
"  any  street  railroad  company  shall  have  the  right  to  run  its  cars  over  the 
track  of  any  other  street  railroad  company  on  payment  of  Just  oompensatioii 
for  the  use  thereof,  under  such  rules  and  regulations  as  may  be  prescribed  by 
ordinance;  and  it  shall  be  the  duty  of  the  municipal  assembly  to  immediately 
pass  such  ordinances  as  may  be  necessary  to  carry  this  provision  into  effect." 
Held,  that  an  ordinance  having  been  passed  giving  the  right  to  use  tracks,  the 
only  thing  necessary  to  perfect  the  right  was  to  have  the  "just  compensation 
ascertained,  as  provided  by  ordinance.     Ibid. 

66.  Charter  of  8t»  Louis  construed  as  to  granting  use  of  tracks  of  one 
pany  by  another.  Under  said  article  10,  section  6,  of  the  charter  of  St.  Louis, 
the  city  has  the  power  to  make  rules  and  regulations,  not  only  for  running 
the  cars  of  one  company  over  the  tracks  of  another,  but  also  for  ascertaining 
the  compensation  to  be  paid  therefor.     Ibid. 

67.  Whether  power  of  eminent  domain  involved  in  such  ease.  Proceedings 
under  an  ordinance  providing  that  when  the  right  to  use  the  tracks  of  one 
company  has  been  granted  to  another  company,  and  the  two  cannot  agree  as 
to  compensation,  it  shall  be  determined  by  commissioners  appointed  by  the 
mayor,  do  not  involve  the  exercise  of  the  right  of  eminent  domain.     Ibid. 

68.  Cable  road — injury  to  child  crossing  track — conirSntiory  nsgiigenee. 
Where  a  child  six  years  old,  being  about  to  cross  a  street  on  which  are  two 
cable  tracks,  waits  until  a  train  on  the  track  nearest  him  has  passed,  and  then 
going  behind  such  train,  is  struck  by  another  train  coming  from  the  opposite 
direction,  his  failure  to  see  and  avoid  the  train  which  struck  him,  and  which 
was  prolNibly  hidden  from  his  view  by  the  other  train,  does  not  constitute  con- 
tributory negligence.    Chicago  City  By.  Co.  v.  Wilcox  (111.),  672. 

See  Cabbibrs;  Eminent  Domain;  Master  and   Servant;   NBOijaKNCB; 

Police  Power. 

SLEEPING-CAB  COMPANIES. 
See  Bailroads,  56-60. 

STOCK  AND  STOCKHOLDEBS. 
Creditors. 

1.  Bight  to  enforce  payment  of  subscriptions.    R02,  n. ;  508,  n. 

2.  Bight  to  impeach  transactions  by  which  stock  is  only  nominally  paid  fxa^ 
505,  n.,  et  seq. 

8.  Unpaid  subscriptions  as  a  trust  fund  for.    502,  n. 
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Pledgbb  of  stock. 

4.  Bight  of  pledgee  to  vote  itoek.  The  pledgee  of  stock  in  whoee  n&me  it 
stands  on  the  corporate  records  has  a  right  to  Tote  the  stock  at  a  meeting  to 
elect  directors.     In  re  Argus  Printing  Co.  (N.  D.),  182. 

5.  The  pledgeor  has  no  right  to  vote  such  stock,  hat  a  court  of  equity  will, 
in  a  proper  case,  compel  the  pledgee  to  giro  the  pledgeor  a  proxy.    Ibid. 

Stockholdbrs.  * 

6.  IHgfit  to  seU  stock.  Stockholders  have  the  Indisputable  and  uncontrollable 
right  of  disposing,  at  their  pleasure,  bf  their  shares  in  the  corporation,  and  this 
right  is  not  diminished  by  the  fact  that  they  are  directors.  Trisconi  y.  Win- 
ship  (La.).  40. 

7.  Right  of  majority  to  wind  up  affaire  of  corporation.  A  msjority  of  the 
stockholders,  whose  vote  is  duly  expressed,  has  the  power  to  determine  that 
the  business  of  the  concern  shall  be  stopped  altogether,  and  lis  affairs  liquida- 
ted, in  the  absence  of  any  adverse  prohibition  or  provision  in  the  charter  or  in 
the  law.     Ibid. 

8.  Powers  of  the  majority  over  the  corporate  property  and  business.    86,  n. 

9.  A  stockholder  is  not  affected  ufith  notice  of  a  resolution  of  the  directors.  In 
an  action  against  a  telegraph  company  for  mistake  in  transmitting  a  message, 
held  that  the  fact  that  plaintiff  was  a  shareholder  in  defendant  company  does 
not  charge  him  with  notice  of  a  resolution  of  the  board  of  directors  that  it 
would  not  thereafter  be  liable  for  mistakes  in  unrepeated  messages,  and  it  was 
not  error  to  exclude  such  resolution  when  offered  in  evidence.  Pearsall  ▼. 
Western  Union  Tel.  Co.  (N.  Y.),  62. 

Stockholders'  liasilitt  to  crbditorb. 

10.  Liability  upon  stock  issued  for  property  at  an  excessive  valuation.  The  in^ 
dividual  defendants  organized  a  corporation  with  a  capital  stock  of  $250,000, 
and  subscribed  for  the  whole  amount.  In  payment  of  their  subscription  they 
transferred  to  the  company,  without  actual  fraud,  a  bond  for  title  for  land,  for 
which  they  had  paid  only  $5,000.  For  the  balance  of  the  purchase-money 
(about  $50,000)  the  company  executed  its  notes.  The  land  was  worth  no 
more  than  was  paid  for  it .  Held,  that  under  the  constitution  of  Alabama, 
article  14,  section  6,  prohibiting  the  issue  of  stock  except  for  money  or  prop- 
erty actually  received,  and  the  Co  de  of  Alal>ama  1876,  section  1805,  requiring 
all  stock  subscriptions  to  be  paid  in  money,  or  in  labor  or  property  at  its  money 
value,  defendants  are  liable  to  creditors  of  the  corporation  to  the  extent  of  the 
difference  between  the  value  of  the  property  and  the  amount  of  the  subscrip- 
tion.    Ely  ton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator  Co.  (Ala.),  590. 

11.  Knowledge  of  creditor^  when  presumed.  Plaintiff  cannot  be  presumed  to 
have  had  knowledge  of  the  manner  in  which  the  stock  was  paid  for  by  the  fact 
that  it  was  the  vendor  of  the  land  to  the  individual  defendants  and  took  notes 
for  the  deferred  payments  from  the  defendant  corporation.     Ibid. 

12.  Stock  paid  for  in  property  or  services  fraudulently  overvalued  is  only 
paid  for  to  the  extent  of  the  actual  value  of  such  property  or  services,  and  the 
stockholder  is  liable  for  the  balance  to  creditors.     519,  n. 

18.  Liability  for  unpaid  balance  when  stock  is  taken  at  a  discount  in  payment 
of  a  debt.    A  creditor  who,  in  good  faith,  takes  from  an  insolvent  corporation 
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its  stock,  which  is  wholly  worthless,  caaaot  be  h  eld  liable  to  other  credltora 
for  the  difEerence  between  the  price  for  which  he  took  the  stock  sod  its  face 
▼alue,  under  Reyislon  Iowa,  1860.  title  10,  chapter  52,  making  stockholders  of 
a  corporation  liable  to  creditors  for  the  amount  of  the  unpaid  installments  on 
the  stock  owned  by  them.  Clark  v.  Beyer  (U.  S.)*  460. 
14  Same  question  considered  in  note.    513,  n. ;  516,  n. 

15.  Bonus  stock  —  UabilUy  of  holders  to  creditors.  The  stockholders  of  the 
corporation,  who  voted  to  increase  the  capital  stock  eight  hundred  shares,  and 
then  distributed  among  themselyes  three  hundred  of  those  shares,  without 
any  consideration,  must,  at  the  suit  of  creditors  of  the  corporation,  which  has 
become  insolvent,  respond  for  the  par  value  of  the  shares,  though  they  never 
expressly  agreed  to  pay  for  the  same,  and  though  the  stock  is  expressly  de- 
clared to  be  fully  paid,  and  free  from  all  claims  or  demands  on  the  part  of  tha 
corporation.     Handley  v.  Stutz  (U.  S.),  482. 

16.  Same  subject  in  note,  513,  n. ;  479,  n. 

17.  Liability  cf  those  subscribing  for  bonds  and  receiving  stock  as  a  bonus.  An 
active  corporation  for  the  purpose  of  pajring  its  debts,  and  obtaining  money  to 
prosecute  its  business,  issued  bonds;  but,  finding  it  impossible  to  negotiate 
them,  it  issued  shares  of  capital  stock  in  an  amount  equaling  the  par  value  of 
the  bonds  as  an  additional  inducement  to  their  purchase.  Held,  that  personB 
who  purchased  the  bonds  and  stock  at  a  price  fairly  representing  their  market 
value,  without  any  unfair  dealing  on  the  part  of  any  one  connected  with  the 
transaction,  could  not  be  called  upon  to  respond  for  the  par  value  of  thestock* 
at  the  suit  of  the  creditors  of  the  corporation.    Handley  v.  Stuta  (U.  S.),  482. 

18.  Increased  stocky  to  what  creditors  holders  of  are  liable.  Creditors  of  a 
corporation  are  presumed  to  have  trusted  it  on  the  faith  of  an  increase  in  the 
capital  stock  from  the  time  it  was  voted;  and  the  fact  that  the  subscribers  did 
not  receive  it  until  after  the  debts  were  contracted  will  not  relieve  them  from 
liabUity.     Ibid. 

SUBBCRIFTIOKS. 

19.  When  payable  btfore  all  sto^k  subscribed.  The  articles  of  association  pro- 
vided that  the  **  capital  stock  of  said  corporation  shall  be  $50,000,  of  which 
$14,600  has  been  subscribed,  *  *  *  and  the  residue  ^ay  be  issued  and 
disposed  of  as  the  board  of  directors  may  from  time  to  time  order  and  direct." 
After  the  company  had  begun  business  defendant  subscribed  for  $500  of  the 
stock.  In  an  action  upon  the  subscription,  held,  that  the  implied  condition  that  no 
subscriptions  were  to  be  paid  until  the  whole  capital  stock  was  subscribed, 
could  not  arise,  and  defendant  was  bound  to  pay  his  subscription  when  called 
upon  for  it  by  the  directors.     Arkadelphia  Cotton  Mills  v.  Trimble  (AiiL.),  286. 

20.  Subscribers  for  stock  of  an  incorporated  company,  whose  capital  is  fixed 
at  a  certain  sum,  whose  shares  are  limited  to  a  certain  number,  and  whose  char- 
ter provides  that  payment  shall  be  made  as  may  be  determined  by  the  board  of 
directors,  cannot  be  compelled  to  pay  until  the  whole  capital  has  been  sub- 
scribed for,  and  the  board  has  called  for  payment,  unless  it  is  shown  that  by 
their  acts  they  have  waived  their  rights  in  those  regards-  Exposition  By.  A 
Imp.  Co.  V.  Canal  St.  E.  Ry.  Co.  (La.).  289,  n. 

21.  Subscnptian  procured  by  fraud  ^  relief  in  equiUy.     When  plaintiff 
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indaoed  to  sabaciibe  to  the  stock  of  a  oorporation  by  fnud,  it  was  held  that 
she  ooald  maintain  an  action  in  eqoitj  to  rescind  the  contract,  and  recover  the 
price  paid  in  order  to  relieve  her  of  anj  farther  liability  arising  from  her  con- 
tinued relation  to  the  company  as  stockholder,  and  she  was  not,  therefore, 
confined  to  her  legal  remedy  to  recover  damages  for  the  fraud  practiced  on  her 
in  the  sale  of  the  stock.     Besley  v.  National  Machine  Co.  (N.  Y.),  289,  n. 

22.  Subgcriptuma  to  stock  of  railroad  company  conditioned  upon  the  completion 
of  part  of  the  road — effect  of  abandonment  of  different  part.  Where  a  sub- 
scription to  stock  of  a  railroad  company  is  payable  when  the  road  shall  be 
completed  between  certain  specified  points,  payment  can  be  enforced  when  the 
condition  has  been  complied  with,  and  it  is  no  defense  that  the  entire  road  has 
not  been  completed,  or  that  a  part  of  the  route  has  been  abandoned.  Lesher 
▼.  Earshner  (Ohio),  289,  n. 

23.  Same  —  effect  of  delay  in  compliance.  When  notes  were  given  for  the 
balance  due  on  a  subscription  for  stock,  payable  upon  a  like  condition,  and  the 
condition  was  not  complied  with  for  fourteen  years,  it  was  held  that  there  could 
be  no  recovery,  as  the  delay  had  been  unreasonable.  Blake  v.  Brown  (Iowa)» 
290,  n. 

24.  Liability  to  pay  for  stock,  how  created.  An  express  promise  to  pay  for 
stock  unnecessary.    605,  n. 

25.  Unpaid  eubacriptions  a»  a  tnutfund  for  creditors,    502,  n. 

26.  Subscribers  to  increased  stock  estopped  to  deny  i>alidity  of  increase.  Where 
the  charter  of  the  corporation  empowers  it  to  increase  its  capital  stock  to  the 
precise  amount  fixed  at  the  stockholders'  meeting,  subscribers  to  such  in- 
creased stock  are  estopped,  as  against  creditors  of  the  corporation  who  acted 
without  fault,  believing  the  increase  to  have  been  lawfully  made,  from  assert- 
ing that  the  increased  issue  of  stock  is  invalid  because  the  amendment  of  the 
charter  authorizing  such  increase  was  never  recorded  or  published,  as  required 
by  General  Statutes  of  Kentucky,  chapter  56.  sections  5,  6,  section  18  of  the 
«ame  chapter  further  providing  that '  no  persons  acting  as  a  corporation  un- 
der the  provisions  of  this  act  shall  be  permitted  to  set  up  or  rely  upon  the  want 
of  a  legal  organization  as  a  defense  to  an  action  brought  against  them  as  a 
corporation."    Handley  v.  Stutz  (U.  S.).  482. 

27.  Impeaching  good  f<sUh  of  sttbscription  —  estoppel.  One  cannot  in  a  court 
of  equity,  for  the  purpose  of  having  a  corporation  declared  a  partnership, 
raise  the  point  that  subscriptions  to  the  stock  made  by  him  were  not  made  in 
good  faith.    Bushnell  v.  Consolidated  Ice-Machine  Co.  et  al.  (111.),  527. 

Unpaid  subscriptions  —  **  trust  fund  "  doctrine. 

28.  Release  of  unpaid  subscriptions  to  increase  of  stock.  The  original  stock 
of  $10,000  of  a  corporation  was  paid  for  with  machinery  costing  when  new 
$8,000,  subject  to  a  mortgage  of  $2,000.  A  subscriber  to  three-fourths  of  an 
increase  of  $20,000  in  the  capital  stock  paid  therefor  in  property  of  question* 
able  value,  and  gave  $8,500  of  his  stock  to  induce  a  person  to  subscribe  for 
the  other  $5,000  of  the  stock,  and  pay  $8,580  in  cash  on  his  subscription. 
Held,  that  a  subsequent  release  by  the  corporation  of  the  claim  for  $1,470  uiu 
der  an  agreement  by  which  such  stockholder  surrendered  his  $8,500  of  stock, 
«nd  took  a  mortgage  for  the  $8,580,  and  another  person  loaned  the  corporation 
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(1,470,  aecured  by  inortgmg;e,  was  fraadalent  and  void  against  a  creditor  of 
the  corporation.    Garter  v.  Union  Printing  Co.  etal  (Ark.),  668. 

29.  Bujiik  rdMM  wid  as  to  debts  exUtmg  before  Tiew  stock  mUhoriMed,  A. 
fraudulent  release  by  a  corporation  of  an  unpaid  subscription  to  an  increase  in 
the  capital  stock  of  a  corporation  is  void  eren  against  a  debt  arising  oefor& 
the  increase.     Ibid. 

80.  Unpaid  eubicriptions  to  etoek  as  '*truet  furid'*  for  credUorn.  The  doo- 
trine  as  declared  by  the  courts.     602,  n. 

81.  BationaJU  of  the  doctrine.    508,  n.;  525,  n. 

82.  Power  of  equity  to  enforce  payment  of  any  balance  due  on  suboaip-^ 

tions.     503,  n. 
88.  Corporation  cannot  discharge  stockholder  upon  piayment  of  less  than 

par.    505,  n. 

84.  Payment  in  property  or  services;  right  of  creditor  to  impeach  the  trans- 
action.   510,  n. ;  519,  n. 

85.  Stock  issued  in  payment  of  debt,  when  transaction  voidable  by  creditore^ 

512,  n.;  516,  n.;  519,  n. 

86.  Stock  issued  as  a  bonus,  whether  it  may  be  treated  as  unpaid  as  re- 

spects  creditors.    518,  n. ;  619,  n. 

87.  Agreements  made  concurrentiy  with  subscription  for  a  discharge  of  th» 
subscriber  without  full  payment.    513,  n. 

88.  Stock  paid  for  in  property  or  services  fraudulently  overvalued,  is  only- 
paid  for  to  the  extent  of  the  actual  value  of  same.    619,  n. 

39.  The  holder  of  such  stock  is  liable  for  the  balance  to  creditors.    519,  n. 

40.  What  constitutes  a  fraudulent  over. valuation  in  such  caae.    511,  n.; 

512,  n. 

41.  Creditor  may  waive  right  to  resort  to  unpaid  subscriptions.    524,  n. 

42.  Creditor  cannot  impeach  transaction  of  which  he  had .  notice  when  debt. 

contracted.    624,  n. 
48.  Liability  of  transferees  of  stock  issued  as  fully  paid  but  not  so  in  fkct. 

522,  n. 

Tbansferbbs. 
'  44.  Liability  generally.    522,  n. 

45.  Liability  upon  stock  issued  as  fully  paid  but  not  so  in  fact.    Notice.. 

'528,  n. 

46.  What  constitutes  one  a  purchaser  in  good  faith.     628,  n. 

See  Corporations;  Directors  and  Officers. 

STREET  RAILROADS. 
See  Railroads,  64-69. 

STREETS  AND  HIGHWAYS. 
1.  Granting  rig?U  to  use  streets  for  Ughtinff— whether  right  exehteite.  Am 
ordinance  granting  an  electric  light  company  the  right  to  use  the  city  streets, 
without  making  such  right  exclusive,  is  a  mere  license,  and  is  valid.  Such 
grant  does  not  preclude  the  right  to  grant  like  privileges  to  others,  nor  debar 
the  city  from  regulating  the  use  of  the  streets  by  general  ordinance.  Crowdor 
^.  Town  of  Sullivan  (Ind.),  586. 
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%.  PwmitHnff  um  of  itreet  for  private  pwrpoae$,  A  manieipsl  oorpomtlon 
ouBiiot,  vnlemi  spadmlly  aathoilaedy  grant  the  qbo  of  Ita  streetB  or  publio 
plaoM  for  any  private  purpose.    281,  n. 

See  Elbotbicitt;  MmnciPAii  CoBFOBATionB»  8-15. 

SUBSCRIPnONS. 
See  Stock  akd  Stockholdbbs. 

TAXATION. 
See  CoHBTrnmoNAL  Law;  Municipal  Ck>RPOBATioirB,  18. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Miriake  in  message — prima  fade  case.  In  an  action  for  the  erroneooa 
transmisBion  of  a  telegraphic  message,  proof  bj  the  plaintiff  of  the  contract, 
implied  by  the  delivery  of  the  message  to  be  transmitted,  and  its  acceptance 
by  the  defendant's  agent,  and  of  the  breach,  makes  out  Sk  prima  fade  case,  and 
plaintiff  need  not  go  farther  and  show  any  negligent  act  or  omission  by  de- 
fendant.   PearsaU  v.  Western  Union  TeL  Co.  (N.  Y.),  02. 

2.  JAmUing  UdbUiiy  —  effect  of  use  of  blanks  —  notice.  Defendant  showed 
that  for  a  long  time  it  had  used  a  blank  apon  which  messages  were  usually 
written,  which  contained  a  printed  stipulation  limiting  its  liability  for  mis- 
takes. Plaintiff  admitted  that  he  was  familiar  with  the  appearance  of  the 
blanks;  had  frequently  written  messages  on  them;  that  a  parcel  of  them  was 
always  lying  on  the  table  in  his  office,  but  that  he  had  never  read  the 
stipulation  and  had  no  knowledge  of  its  terms.  Held,  that  in  the  absence  of 
a  showing  that  the  terms  of  the  stipulation  were  brought  home  to  the  plaintiff, 
it  was  not  error  to  exclude  the  blank  from  the  consideration  of  the  jury.  Ibid. 

8.  Stipulatum  limiting  liability  does  not  include  failure  to  send  message.  The 
statement  printed  on  a  telegraph  blank,  that  the  sender  agrees  that  he  will 
not  claim  damages  for  errors  or  delays  or  for  non-delivery  of  the  message,  does 
not  exonerate  the  company  from  liability  for  ftdling  to  send  the  message. 
Garrett  v.  Western  Union  Tel.  Co.  (Iowa),  (MSS. 

4.  Cannot  eontraet  for  exemption  from  Uab&Uyfor  negHgenee,  Such  a  stip- 
ulation, in  so  far  as  it  would  operate  to  exempt  the  company  from  liability  for 
the  negligence  of  its  operators  and  agents  in  sending  or  delivering  the  mes- 
sage, is  void.    Ibid. 

5.  Stipulation  against  habUUy  for  unrepeated  message.  The  stipulation  on  a 
telegraphic  blank  against  liability  for  an  unrepeated  message  does  not  protect 
the  company,  where  such  message  is  negligently  delayed  in  transmission.  If 
inch  stipulation  has  any  validity  at  all,  it  is  only  in  cases  of  a  mistake  in  trans- 
mitting, and  then  only  when  the  negligence  is  slight.  Thompson  v.  Western 
Union  Tel.  Co.  (N.  C).  671,  n. 

6.  Stipulation  requiring  claim  for  damages  to  be  presented  tdthin  a  specified 
time.  A  stipulation  upon  a  telegraphic  blank  providing  that  the  company  shall 
not  be  liable  in  damages,  unlesb  it  is  presented  within  thirty  days  from  the 
sending  of  the  message,  is  reasonable  and  valid.  Western  Union  Tel.  Co.  v. 
<7ulberson  (Tex. ),  671 ,  n. 

7.  VaUdttp  of  regulation  requiring  deposit  for  delivery  outside  of  free-delivery 
UmUs.    A  regulation  of  a  telegraph  company,  printed  on  blanks,  prescribing 

VOL.  IV.—  100 
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limits  witbin  wliich  a  meeaage  will  be  deliyered  free,  and  leqaiiing  a  deposit 
to  ooyer  delivery  chargee  if  the  meeeage  ia  to  be  deliTered  oateide  of  the 
limits,  is  reasonable;  and  where  the  person  to  whom  a  message  is  addressed, 
lives  oatside  the  prescribed  limits,  it  is  incombent  on  the  sender  of  the 
measage,  who  knows  of  the  regulations,  to  ascertain  the  fact,  and  make 
the  required  deposit,  and  the  illiteracj  of  the  sender  is  no  excuse  for  his 
failure  to  comply  with  such  regulation.  Western  Union  Tel.  Go.  ▼.  Hen. 
derson  (Ala.),  671,  n. 

8.  Whether  f(n'm  of  fne$»affegive$8uJllcierUfu>t^  A  dealer 
in  cattle  living  in  Iowa  wired  his  Chicago  correspondent,  "  Send  me  market^ 
Kansas  City,  to-morrow  and  next  day."  He  had  previously  sent  and  received 
a  great  many  messages  from  that  office.  Held,  that  it  was  a  question  for  the 
jury  whether  the  message  charged  the  company  with  notice  that  the  sender 
intended  to  act  upon  the  result  of  it  in  buying  or  selling  cattle  at  Kansas 
City.    Garrett  v.  Western  Union  Tel.  Co.  (Iowa),  666. 

9.  CantribiUary  negligence.  The  evidence  showed  that  the  sender  of  the 
message  had  an  arrangement  with  his  correspondent  to  the  effect  that,  if  there 
was  no  change  in  the  market,  the  correspondent  would  not  answer  his  telegram, 
and  that  on  receiving  no  answer  to  the  telegram  the  sender  bonght  cattle  re- 
lying upon  the  last  price  that  had  been  sent  him,  but  that  he  could  have  as- 
certained the  market-price  by  other  means.  Held,  that  the  question  of  whether 
he  acted  in  a  reasonably  prudent  manner  should  have  been  submitted  to  the 
Jury,  and  if  he  did  not  he  could  not  recover.     Ibid . 

10.  JHeuage  written  an  pkUn  paper  — facts  shomng  no  contract  to  eend  mst* 
sage.  Mere  delivery  of  a  message  written  on  a  leaf  torn  from  a  blank-book, 
without  any  word  spoken  either  by  the  plaintiff's  messenger  or  the  company's 
operator  concerning  the  sending  of  the  message,  and  an  absence  of  any  pay- 
ment made  or  tendered  of  the  price  for  transmission,  is  insufficient  to  create 
a  liability  against  the  company  for  failure  to  send  such  message.  Western 
Union  Tel.  Co.  v.  Liddell  (Miss.),  671.  n. 

11.  Cipher  dtipatch  —  damages  for  failure  to  deUoer,  The  telegraph  com- 
pany ia  liable  for  the  damages  directly  arising  from  its  failure  to  deliver  a 
mesaage  directing  plaintiff'a  brokers  to  sell  a  quantity  of  cotton  on  his  account 
for  delivery  at  apedfled  timea,  though  the  meaaage  was  in  cipher,  and  the  com- 
pany was  not  informed  of  its  contents,  nor  of  the  fact  of  plaintiff's  prior  pur- 
cjiase  of  the  same  quantity  of  cotton  to  be  delivered  at  the  same  time.  Ameri- 
can Union  Tel.  Co.  v.  Daughtry  (Ala.).  673.  n. 

12.  Mittake  in  message — damages — loss  of  situation.  One  P.  delivered  a 
message  to  a  telegraph  company  at  its  office  at  Papillion  in  this  state,  to  be 
delivered  to  a  person  named  at  Kansas  City,  Mo.  The  message  as  trans- 
mitted was  incorrect,  whereby  P.  lost  a  promised  situation,  and  snstained 
damages  Held,  that  the  company  was  liable  for  the  damages.  Kemp  ▼. 
Western  Union  Tel  Co.  (Neb.).  672.  n. 

18.  Mental  anguish  as  an  element  of  damages.  In  an  action  by  a  father  to 
recover  damages  for  the  delay  of  defendant  telegraph  company  in  trans- 
mitting a  meaaage  to  a  physician,  atating  that  plaintiff'a  child  was  very 
sick,  and  asking  him  to  come  at  once,  resulting  in  a  delay  of  twelve  hoiUB, 
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the  mental  angolBh  of  the  father  la  an  element  of  damages,  bat  not  the 
«QiEering8  of  the  child,  or  thooe  of  the  other  xelatiyes.    Golf,  etc,  TeL  Oo 
▼•  BiohardBon  (Tex.),  071>  &• 

14  Order  iopurehoie  st&ek — tneamire  <^damage».  The  proper  meaaore  of 
damages  for  failure  to  delirer  a  telegraphic  message  containing  on  its  face 
an  instmction  to  buy  a  oertMn  stock,  that  in  oonseqnence  was  not  bought 
nntil  twenty-fonr  honrs  later,  is  the  difference  between  the  market  value 
of  the  stock  when  the  message  ought  to  have  been  delivered  and  on  the 
day  after.    Pearsall  ▼.  Western  Union  TeL  Co.  (N.  Y.\  68. 

See  Elbctbicitt. 

TERRITORY. 
See  EioNEirr  DouAnTt  4Xi» 

ULTRA  VIRES. 
1.  The  objeetkm  of  iiMra  mrMmiutbe  madeintbetrialooilliorilctlliiol 
he  availed  of  in  the  eouri  of  review.    198,  n. 
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